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Decision of the Commissioners of the Competition Commission
of 12 December 2018

retating fo a proceeding under section 59(7) of the Competition Act 2007
further to a Report of the Executive Director on the matter referred to as
‘INVOA2/IRPMIO12 — Review of Linxia L.td RPN Amnesty application’

(GCM/DS/0030/1- Application for Immunity made by Linxia Ltd under the

Compstition Commission’s Amnesty Programme for Resale Price
Maintenance}

THE COMMISSION

]

Mr. D. P. A. Mariette Vice-Chairperson,
Mr. C. Seebaluck - Commissioner,

Commissioner,

i

Mrs. M. B. Rajabally
Mrs. V. Bikhoo - Commissioner,
Having regard to the Compestition Act 2007,

Having regard to paragraph 5.6A of CCM3 Guidelines on Collusive Agreements
regarding the Competition Commission’s Amnesly Programme for Resale Price

Maintenancs,

Having regard to the Compstition Commission Rules of Procedure 2009,
Having regard to the undertakings offered by Linxia Ltd on 10® May 2018,

Having regard to a report of the Executive Director dated 28% June 2018,

WHEREAS:
I, Introduction

1.1 This Decision relates fo an application for immunity dated 13 September
2017 made by Linxia Ltd pursuant to the Competition Commlssion's
Amnesty Programme for Resale Price Maintenance prescribed under
paragraph 5.8A of CCM3 Guidelines on Collusive Agreements (the
‘Application’). As part of the conditions set out thereunder, undertakings
have been offered to the Commission by Linxia Lid on 10 May 2018 (‘the

Underakings').

1.2 Having taken cognizance of a report of the Executive Director dated 29
June 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of section 539(7) of the Act, the
conditions prescribed under paragraph 5.6A of CCM3 Guidelines on
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Collusive Agreements and considering in particular, the Undertakings
offered pursuant to section 63(3) of the Competition Act 2007 (the ‘Act).

. Background

i

1.3

1.4

i,
1.5

1.6

Competition Commission’s RPIM Amnestly Programme

Pursuant to section 59 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunity or leniency to any person in such
circumstances ag may be prescribed. Effective from 08% June 2017 until
20t October 2017 inclusivelyt, the Commission put in place a one-off, time-
limited amnesty programme for any enterprise involved in resale price
maintenance by walving the restriction at paragraph 5.3 of CCM3
Guidelines on Collusive Agreements, viz.,, that only RPM which facilitates a
cartel can henefit from leniency and the associated footnote 3 thereat and
subject to the applicant-enterprise fulfiliing the conditions prescribed under
paragraph 5.8A (b} of the said Guidelines (the 'RPM Amnesty Programme).

The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties to any enterprise applying for
RPM Amnesty are that the applicant -

i, admits Its particlpation In an agreement involving RPM,

fi. provides the Competition Commission (CCM) with all the information,
documents and evidence available to it regartling the RPM, and as
required by the CCM,

lit. maintains continuous and complete co-operation untll the conclusion
of any action by the CCM In relation to the matter, and

iv. offers undertakings that satisfactorlly address the competition
concerns of the CCM.

The Applicant and the Application
The appllcant Linxia Ltd (bearing BRN C10006367), is a private company

Incorporated under the laws of Mauritius since 10 September 1987. EER

Linxia Ltd is a distributor of iT products such as tablets, notebook and
desktop PCs, mobile phone and consumer electronics such a8 te!aussmn
and air conditioners. It has an established channe! e EEE T
Mauritius and across the other Indian Qoean islands.

! The Commission had extended the validity of the RPM Amnesty {CCM 3 Guidelines - Amended 3 October
2017} from 05 October 2017 to 20% October 2017,
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1.7 Linxia Ltd has made an application, in Its capacity as supplier, in wtiting, to
the CCM, through Its authorised signatory on the 13t September 2017.

1.8 Llinxla Ltd has submitted that the RPM was implemented In two ways:

a) Firstly, by cartying out advertising of its products without specifying that
the prices, advertised by Linxia Ltd, are 'recommended retail prices’,

and

b) Secondly, by sending emails to its resellers suggesting the retall prices
to be practiced when resslling to their end customers,

fil.  The Investigation

1.2 Upon receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to investigate whether the reported conduct
may amount to an RPM within the ambit of section 43 of the Act,

1.10 Upon completion of his investigation, the Executive Director submiited a
report on the matter fo the Commission on 29" June 2018. The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns identifled by him, and
his recommendations in respect of the Application (the ‘Report).

1.11 The Executive Diractor's findings are that the application satisfles the
conditions i, if and iii sef out under paragraph 5.8A(b) of CCM3 Guidelines
for RPM amnesty. The Executive Director is satisfled that Linxia Ltd has
admitied its participation in conduct falling within the ambit of RPM undest
section 43 of the Act, as supported by the documentary evidence submitted
and has malntained continuous and complete co-operation from the time of
its Application to the issuance of the Executive Director's Report.

1,12 Further fo his assessment of Application, the Executive Director, in his
Report, takes the view that Linxia Ltd, in its capacity as supplier, has
engaged in conducts raising competition concerns under section 43 of tha
Act with respect to its commercial dealings with its reseliers.

1.13 In that respect and in order to eliminate the RPM concern stemming from
the advertisements in billboards and newspapers contalning the refall
prices, Linxia Ltd has already amended its advertisements which now
clearly mentions ‘Recommended Retail Price’ next to the advertised price.

1.14 The Executive Director views that by carrying out advertising of its products
without specifylng that the prices advertised by Linxla Ltd were
‘recommended retail prices’ and the communication of retail prices to
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dealers containing resale prices for its products without mentioning the
terms ‘recommanclad price’ raises a competition conceth In so far such
prices may be viewed as the price at which to sell the product or at least be
regarded as the price being practiced by other resellers and inducing the
reseller to follow that price.

1.16 The Executive Director hag further assessed the Undertakings offered by
Linxia Ltd pursuant to condition iv paragraph 5.6A() of CCM3
Guidelines. The Executive Director takes the view that the proposed
Undertakings satisfactorily addresses the concerns identified in the Report
for the below-stated reasons:

a. As afirst measure, to inform all its dealers, in writing, that the prices
or price levels communicated to them are ‘recommended’ prices
or price levels, Linxia Lid has submitted as part of its undertakings,
a template letter to be sent to all its resellers. This first measure
from the undertakings serves to make it clear that Linxia Ltd will
not set the retail prices and that the resellers would be free to set
the retail prices and thus eliminafe the possibility of RPM. The
undertaking addresses the competition concerns stemming from
the emails:

i. containing lists of retail ptices (price lists);
i. leaflet/posters containing the retall prices issued to resellers; and
fii. communicating the retail prices, mark-up or margin to resellers.

b. As a second measure, either to affix or cause fo be affixed the
words ‘recommended price’ next to the resale price, where a
minimum resale ptice has been recommended to dealers and the
resale price appears on the goods. In that respect and in order to
eliminate the RPM concern stemming from the Advertisemenis in
billboards and newspapers containing the retail prices, Linxia Lid
has already amended its advertisements which now clearly
mentions 'Recommended Retail Price’ next to the advertised price.
Therefore, coupled with the first measure of the undertakings of
issuing letters to its resellers, the affiding of the ferms
‘recommended price’ will effectively eliminate any RPM stemming
from the advertisements. On that basis the second measure
addressed the competition concern of RPM and renders the
advertisements {o be in line with the provisions of section 43 of the
Act.
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¢. As a third measure, Linxia Ltd offered to take all appropriate
measures to ensure that all Its Internal management, directors and
employees engaged in the sales and marketing of Linxia I.td ’s
products are fully aware of and actively implement the present
undertakings when dealing with resellers. This aims to minimise
risks of RPM conduct being promoted by employees and ensuring
that commercial dealings with resellers are in compliance with the
Act. Furthermore, a compaetition tralning has been carried out for
commeicial amployaes for them to understand the extent and
application of competition laws to them. This shows volition and
actual steps {aken by Linxia Ltd with the view to eliminate future
RPM conduct when dealing with resellers and to remain within the
legal parameters set out in section 43 of the Act. The view of the
Executive Director is that this third commitment is a pro-active
measure which addresses the competitive concerns of RPM
observed from the reported conducts.

d. As a fourth measure, Linxia Ltd will ensure that the undertakings
are made known to and are understood by all dealers. This
measure serves to buttress the third measure of the undertakings
and thus both measures serve to prevent occurence of RPM by
Linxia Ltd when dealing with resellers.

e. As a fifth measure, Linxia Ltd will submit a wntten report to the

Oomm;ssion i o : , ST
e i on the matter to report on the ;mplementaﬂon of the
comphance programme, to describe the steps taken to comply with
the present undertakings and to submit all amendments brought to
its agreements with ressllers.

1.16 The Executive Director recommends that the Commission accept the
Undertakings and grant Immunity from fines to the Applicant for its
participation In the reported RPM condugt.

il Legal Framework

1.17 Section 43 of the Act prohibits and renders void ‘any vertical agreement
between enferprises fo the extent that it involves resale price maintenance’.
RPM Is in turn defined at under section 2 of the Act as ‘an agreement
between a supplier and a deaier with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reseiling a product or service to his customers’,

1.18 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from immunity from financial penalty

Page 6 of 8




16 February 2019

453

CCM/DS§/0030/1

If it is involvad in a conduct(s) that falis within the scope of section 43 of the
Act and satisfies the conditions of the said programme.

1.19 In addition to admilting having participated in one or more RPM
agreement(s), the applicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records available to it
that relate to the reported RPM conduct. The enterprise is also required to
maintain continuous and complete co-gperation. from the time of its
application until the conclusion of any action by the CCM on the matter,
including by securing the cooperation of its directors, officers and
employees in view of effectively and expeditiously concluding the
assessment process.

1.20 Pursuant to section 63(3) of the Act, the threshold for the acceptance of
undertakings under section 83(3) is that the Commission must be satisfied
that the undertakings address “aff the concerns if has about any prevention,
restriction for] distortion (...) of competition" which may arise from the
matter at hand.

V. Determination under sections 59(7) and 63 of the Act

1.21 Having regard to the Application submitted by Linxia Lid, the concerns
which have been identified by the Executive Director in his Report, and the
Undertakings offered by the Applicant, the Commission determines that -

1) Linxia Ltd has, in its Application, admitted its participation in one or
more RPM agreement(s) as enunciated in paragraph 1.7 above;

2) Linxia Ltd has complied with requirements (i) and (ii}) of paragraph -

5.6A(b) of the CCM 3 Guidelines, as stated in the Report;

3) The Undertakings submitted by the Linxia Ltd satisfactorily address the
Commission’s concams in so far as —

a. Linxia Lid has ceased ifs participation infferminated all RPI
agreaments to which it was a party, as reported in its Application;

b. Linxia Ltd has undertaken to put in place other measures as stated
in section 1.15 of this docurment that would guarantee compliance

with the Act.
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| V., Decision

For the reasons sét_ out in this Decision, the Commission decides as follows:
1) We '.:'_acbep.f _t_hat_ the Application made by Linxia{ Ltd safisfies the
conditions prescribed under the RPM Amnesty Programme as set out
in paragraph 5.6A of the CCM 8 Guidelines on Collusive Agreements;

2} ‘We aoc::ept;.the'-Under'tak_i_n_gs.offere_d__. by _Linxia,_Ltd,_-.Which ate be'ing
published as per section 63(4) of the Act (see Annex); .

~3)  The Undertakings shall be effective as from the date of this degision.
4) We:g'rantf:i_r:nmu:nity from financial -pén"all_ty to.Linxia Ltd pursuant to

section 59(7) of the Act for the Reported RPM condut,

Done at Port-Louis this 12 Decermber 2018+ ..

Mr. D. P. A. Mariette O T AR N
(Vice-Chairperson). TR R

Mr. C. Seebaluck

(Commissioner) -

Mrs. M. B. Rajabally. .
(Commissioner)

Mrs, V. Blkhoo
(Commissioner)
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g ._";.Undertakmgs to the CCM.. |
o Undertokings provided by unu}a Ltd to the cﬂmpetttlon Cummlss!en

o : “Pursuant to an App!lcallon forAmnestv datad the 13t September 2017 :
S connectfun wllh lhe Competlllan Commlsslon 5 Amnasty ngramme for Resaie Prlce Malntenance

B

The 10™ May 2018

Unxld l.td | J.t), Edtth Cavell Strast, Port Louls, Maurlt!us fle (230] 405 7400 | i {
BRN C1000636? .
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A, Background:

1.0 By its letter dated the 13% September 2027 made pursuant to paragraph 5.6A of the 'CCM 3
Guldelines - Collusive Agreements’ (amended June 2017), Linxla Ltd (hereinafter referred to as
"Linkka') has notifled the Executlve Dlirector of the Competltion Commission of Its application for
Immunity undar the CCM Amnesty Programme for Resale Price Malntenance (the ‘Appilcatlon’).

2.0 Unxta Led is 3 private company Incorporated undar the laws of Mauritiug on the 10" September
19874, 1t Is a distributor of tablets, noiehooks, phones, televislons and alr conditioners In

Maurithus,

3.0 The nature of the RPM conduict for which amnasty was applied for concernsad two wain issues, -
namely:

{H Communications g e
: to its rasellars, to sell ata certaln prica to thely

end custorners; and
)] Advertising without mentioning any ‘Recommended Retall Price’ on print.

4.0 Pursuant to the condlitions fald down in the €CM 3 Guidelines (amended June 2017) for the
purpose of obtalning Immunity, Linxia fs, by the presents, providing undertakings related
spactically to the Jmpughed communications and advertising and any restrletive affects they have
hat on competition under section 63 of the Competition Act 2007 with a view to allaylng the
concertis of the Competition Commission Tn refation thereto and cbtalning the requested

fmmenity.

B. Measures proposed as Undertakings
5.0 Limxla hereby undertakes to apply the followlng measures In fts commerglal dealings with ali
exlsting dealars involved in the resale of Linkla's slectronic progucts I Maurltlus.

B.1 Behavioural Undertakings

6.0 Linkta shall aot, In any manner whatsoever, implemant or cause to be Implemanted any measure
{including through the use of aconomic sdvantages, incentives or otherwise), having the ohfect or
effect of compeliing, Inducing or attempting to compel or induce dealers to apply the retall prices
o retall price levels or retail price components communicated to them by Linkla.

7.0 Lindia shall clearly and uneguivocally inform all dealars, in writing, that prices or price lavels
cominunicated to them by Linxta are "recommended” pricas o price levels?,

8.0  Linxlashall, whetea mihlmum resale price has bean recommanded to dealers and the resale price
appears on the goads, ehther afflx or cause to be affived the words "recommended price” next to

the resale prica®.

ISR

o }:‘
i
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B.2 tnformation Dissemination

940  Limxia shell take all appropriate measures to ensure that all its Internal mansgement, directors,
and employees engaged In the sales and marketing of Its products with dealers (herainafter
referred o as ‘cotamerctal employees’) are fully aware of and astlvely Implamant the present
undertaldngs whan designing and/or implementing the commerclal policy of Linxla vis-dvis

dealers, In Hng with the provisions of the Act,

100 Unxla shall use lts best efforts to ensure that the present undartaking is made known to and is
understood by all dealers, -

110 Furthermore, a competition tralning has been carelad out for commerclal smployees for them to
understand the extent and spplication of compatition laws to them?,

B.3 Reporting

12,0 Linxla shall, as from the date of the presentundertakings, take all reasonable steps to ensure that
all communications, negotfations, arrengements with dealers ave properly documented and
archived to demonstrate its compllance with the present undertakings and a general
understanding among dealets of thelr freadom and ability to fix or otherwise apply their own
prices of price levals when veseliing Linxia"s products,

13.0 tinvie shali,

submit a written report to the Commissfon that inter alfa »

conflrms that Linxla has Implemented a compllance pragramme, detalls of which shalt

be submitted to the Commission;

M. describes the steps taken by Linkfa to comply with the present undertakings and in
particular, setting out all the appropriate measures taken by Linxia to deter on the one
hand and detect and correct any deviation by Lintla's management, diractors, or
commerclal employees from the present undertakings; and

i, documants all amendments brought to agresments put In place with dealars In
refation to the commerciatisation of Linkla's pradugts.

C. Entry into force
14.0 Thepresent Undertakings shall come into force on the abovementionad date.

keatl s %@ﬁ“

Alaln AheSue Chelstine Nguyen Thac

Managing Blrector Chief Operating Offlcer

Duly authorised for and on hebalf of:

SRR cE R R T T

e O ey s e T O






