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COM/DS/0030/23

Decision of the GCommisslioners of the Competition Commission
of 12 Dacember 2018

relating to a proceeding under section 59(7) of the Competifion Act 2007
turther to a Report of the Executive Divector on the matter referred to as
INVO4ZIRPII005 ~ Review of M. Bachoo & Co Ltd RPM Amnesty application’

(CCMIDS/0030/23 - Appilcation for Immunity made by M. Bachoo & Co Lid
under the Competition Commission’s Amnesty Programme for Resale Price
Maintenance)

THE COMMISSION

Mr, C. Seebaluck - Commissioner (Chairperson),
Mrs. M. B. Rajabally - Commissioner, |
Mrs. V. Bikhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard fo paragraph 5.6A of CCM3 Gulidelines on Collusive Agreements
regarding the Competition Commission’s Amnesty Programme for Resale Price

Maintenance,

Having regard to the Competition Commission Rules of Procedure 2009,
Having regard to the undertakings offered by M. Bachoo & Co Ltd on 08 May 2018,

Having regard to a report of the Executive Director dated 29 June 2018

WHEREAS:
I, Introduetion

1.1 This Decision refates to an appiication for immunily dated 20 October 2017
made by M, Bachoo & Co Ltd pursuant to the Compstition Commission’s
Amnesly Programme for Resale Price Maintenance prescribed under
paragraph 5.8A of CCM3 Guidelines on Collusive Agreements (the
‘Appfication’). As part of the conditions set out thersunder, undertakings
have been offared to the Commigsion by M. Bachoo & Co Ltd on 08 May

2018 (the Undartakings’).

1.2 Having taken cagnizance of a repott of the Executive Director dated 29 June
2018 on the matter, the Commission has determined the present matter on
the basis of the provisions of section 69(7) of the Act, the conditions
prescribed under paragraph 5.6A of CCM3 Guidelines on Collusive
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Agreements and considering in particular, the Undertakings offered pursuant
to section 63(3) of the Compefition Act 2007 (the ‘Act’),

. Background
f.  Competition Commission’s RPI! Amnesty Programme

1.8 Pursuant to section 59 of the Competition Act 2007 (the ‘Act), the
Commission may grant Immunity or leniency to any person in such
sircumstances as may be prescribed. Effective from 05th June 2017 until
20th October 2017 inclusively®, the Commission put in place a one-off, time-
limited amnesty programme for any enterprise involved in resale price
malntenance by waiving the restriction at paragraph 5.3 of CCM3 Guidelines
on Collusive Agreements, viz,, that only RPM which facilitates a cartel can
benefit from lenjency and the assoclated footnote 3 thereat and subject to
the applicant-enterpiise fulfiling the conditions prescribed under paragraph
5.6A (b) of the said Guldelines (the ‘RPM Amnesty Programmae').

1.4 The conditions presciibed under the RPM Amnesty Programme for providing
immunity from financial penalties to any enterprise applying for RPM
Amnesty are that the appficant -

i. admils its participation in an agreement involving RPM,

i, provides the Competition Commission (CCM) with all the information,
documents and evidence available to it regarding the RPM, and as
reguired by the GCM,

it. maintains continuous and complete oonopération until the conoclusion
of any action by the CCM in relation to the matter, and

lv. offers undertakings that satisfactorily address the competition
concerns of the CCM.

fi,  The Applicant and the Application

1.5 M., Bachoo & Co Lid Is a private company limited by shates Incorporated
under the laws of Mauritius with Business Registration Number C07010568
and having Its registered offloe at Royal Road, Riviére du Rempart?.

1.8 It operates a supermarket and Is a reseller of consumer goods to end
consumers.

1.7 M, Bachoo & Co Ltd made an application for RPM Amnesty for having:

1 Tha Commission had extended the valldity of the 8PM Amnesty (CCM 8 Guldellnes - Amended 3* Octohar

2017 fram 05 Octoher 2017 to 20 Octehar 2017,
2 Information gathered from the wehsite of the Registtar of Companlas
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(a) Entered into written agreements with h =24 namely, the
-~ "Brotocole D'accord pour Fannée 2014" whic contains a clause
testricting the abllity of M Bachoo & Co Lid to price the products
Sunquick and Devaaya below the purchase price and a clause relating
to other products of the supplier on promotions whereby the reseller

will abide by the recommended price; and

{b) Entered into wiitten agreements with L b, for the years
2014-2017, which contain clauses requrrlng the reseller to abide by
the recommended selling price.

iil. The Investigation

1,8 Upon recelpt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to investigate whether the reported condust
may amount to an RPM within the ambit of seotion 43 of the Act.

1.9 Upon compiefion of his investigation, the Executive Director submitted a
raport on the matter to the Commission on 29 June 2018. The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concems identified by him, and
his recommendations in respect of the Application (the ‘Report)

1.10 The findings of the Executive Director are that -

a) the reported conducts are lkely to amount fo RPM conducts in as much
as:

() The written agreement between M. Bachoo & Co Ltd and |

EEEE sontains a clause which sets outs minimum and fixed
prices to be ohserved by M Bachoo & Co Lid when reseliing the
products of E on proamotion, therefore likely to
amount to RPM;

itten agreement between M. Bachoo & Co Lid and S
sets out a price restriction in as much as the appllca t
seams to be under an obligation not to sell the products o a
B helow the resale price recommended by i in
|ts price fist or at a price agresd upon by both the appl cant and
the supplier;

(i) M, Bachoo & Co Litd has provided the CCM with all the
information, documents, and evidence available to it regarding
the RPM, and as required by the CCM; and
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1.1

V)

M. Bachoo & Co Ltd has maintained a sontinuous and
complete collaboration with the CCM throughout the whole
amnesly process.

The Executive Director has further assessed the Undartakings offered by M.
Bachoo & Go Ltd. The Exeoutive Director takes the view that the proposed
Undettakings satisfactorily addresses the concerns identified In the Report
for the following reasons —

(@)

(k)

(©)

The applicant has undertaken that It will inform the suppllers
concerned thatitis no longer parly to the price restriction imposed
by the agreements fo which they are party. This will ensure that
the RPM conducts under these agreements and the
understanding on those agreements cease. Further, the applicant
will either modify or enter Into new agresments which do not
contain RPM clauses thus ensuring that the applicant as a reseller
wlil be free to determine Its own resale prices or promotional
prices. The applicant will no longer have to abide by a fixed or
minimur price or price leve! during and outside promotions.

The implementation of these undertakings will therefore ensure
that the applicant s no longer patrty to the RPM clauses contained
in the “Protocole D'accord pour lannée 2014” between the
applicant and FES and In the “Commersial deals”
concluded wit in the years 2014, 2015, 2016 and
2017,

The behavioural measures undertaken by M. Bachoo & Co Lid
shall be disseminated fo its internal management and commercial
employees engaged in the sales and marketing of M. Bachoo &
Co Lid's products, thareby minimizing risks of RPM conduct helng
promoted by employees and ensuring that commercial dealings
with the resellers are In compliance with the Act,

1.12 The Executive Director recommends that the Commission accepts the

Hl.
1.13

Undertakings and grant immunily from fines fo M. Bachoo & Co Ltd for Its
participation In the reported RPM conduct.

Legal Framework

Section 43 of the Act prohiblts and renders void 'any vertical agreement
hetween enterprises to the extent that it involves resale price maintenance’,
RPM Is In tumn defined at under section 2 of the Act as ‘an agreement between
a supplier and a dealer with the object or effect of directly or indirectly
establishing a fixed or minimum price or price level to be observed by the dealer
when reselling a praduct or service to his customers’.
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1.14

1.18

1.16

Iv.
1.17

Having regard to the conditions presctibed under the RPM Amnesty
Programime, an shterprise will benefit from immunity from financial penaity if 1t
is Involved In a conduci(s) that falls within the scope of section 43 of the Act
and satisfies the conditions of the said programine.

In addition to admitting having patticipated in one or more RPM agreement(s),
the applicant-enterprise is required to provide full and complete disclosure of all
information, evidence and tacords available fo it that relate to the reported RPM
conduct. The enterptise is also required to maintain continuous and complete
co-operation from the time of its application until the canclusion of any action
by the CCM on the mattet, including by securing the cooperation of its directors,
officers and employees in view of effectively and expeditiously concluding the

assessment process.

Pursuant to section 83(3) of the Act, the threshold for the acceptance of
undertakings under section 63(3} Is that the Comimisslon must be satisffed that
the undertakings address “all the concerns it has about any prevention,
restriction [of] distortion (...} of competition” which may arise from the matter at

hand.

Determination under sections 69(7) and 63 of the Act

Maving regard to the Application submitted by M. Bachoo & Co l.td the concertns
which have been identified by the Executive Directar in his Report, and the
Undertakings offered by the Applicant, the Comimission determines that —

1) M. Bachoo & Co Lid has, in its Application, admitted Its participation in
ohe or more RPM agreement(s), as stated balow:

. Entered info written agreements with namely the
Protocole D'accord pour année 2014" which contains a clause
restricting the abllity of M Bachoo 8 Co Ltd to price the products
Sunquick and Devaaya below the purchase price and a clause
relating to other produsts of the supplier on promotions whereby
the reselter will abide to the recommended price.

. Entered into written agresiments with , for the years
2014-2017, with contaln clauses requiring the reseller to abide to
the recommended selling price.

2) M. Bachoo & Co Ltd has complied with requirements (ity and (iil) of
paragraph 5.6A(b) of the CCM 3 Guidelines, as stated in the Report;

and

3) The Undertakings submitted by M. Bachoo & Co Ltd safisfactority
address the Commisslon's concerns in so far as the undertakings will
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ensure that M. Bachoo & Co Ltd ceases its participation infterminates
all RPM agreements to which it was a party,

Y. Decision

NOW THEREFORE,

For the reasons set out In this Decislon, the Commission decides as follows:

1)  We accept that the Application made by M. Bachoo & Co Ltd satisfies
the conditions prescribed under the RPM Amnesty Programme as set
out in paragraph 5.6A of the CCM 3 Guidelines on Collusive

Agreements;

2) We accept the Undertakings offered by M. Bachoo & Co Ltd, which
are being published as per section 63(4) of the Act (see Annex);

3)  The Undertakings shall be effective as from the date of this decision;
and

4)  We grant Immunity from financlal penalty to M, Bachoo & Co Ltd
pursuant to section 6§9(7) of the Act for the Reported RPM conduct.

Done at Port-Louis this 12 December 2018,

‘ 5 )
’@LV""K'-"‘"L"'A_L_,—-
uan..uunnlowu.-. i

Mr, C. Seebaluck
(Commissioner)

Mrs. M. B. Rajabally
(Commissioner)

Mrs. V. Bikhoo
(Commissioner)

Paga7of 7



16 February 2019 759

ndertakings to the CCM
Undertakings provided by M. Bachoo & Co Ltd to the Competition Comwmission

Purstrant to an Application for Amnesty dated 20/10/2017
in connection with the Competition Commission’s Amnesty Programme for Resale Price

Malntenance

[Date of Undertakings)
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For the purpose of the present undertakings, the following terms shall have the following

meanings:
M. Bachoo: M, Bachoo & Co Ltd and includes its branches, substdiaries, or affiliates;

Affillate: any enterprise directly or indirectly contreolled by M, Bachoo & Co Ltd;

"Act: The Competition Act 2007;

Commission: The Competition Commisslon established under sectlon 4 of the Competition
Act 2007;

Effective Date: the date on which the Commission delivers its declsion to accept these
Undertakings; )

Full Implementation date: 2 maxlmum period of three (3) months as from the effective date;

Resale price malntenance: means an agreement between o supplier and a dealer with the
object ar effect of directly or indlrectly establishing a fixed or minimum price or price fevef Lo
be observed by the dealer when reselling 4 product or service to his customers:

RPIV resale price malntenance.

Background

M. Bachoo is a business oparating In the retail sector, It operates as a supermarket in the
northern part of Maurltius.

By way of s letter dated 20 October 2017 addressed to the Competition Commission and
pursuant to paragraph 5.6A of the 'CCM 3 Guldelines — Collusive Agreements’ (amended
june 2017), M. Bachoo has made an application for fmmunity under the CCM Amnesty
Programme for Resale Price Maintenance{RPM) (the ‘Appitcation’).

The conduct/agreements, In relation to which the application has been made concerns the
following suppliers:

inrespect of consumer goods supplled by the above-mentioned suppliers.

Section 43 of the Competition Act 2007 (the Act) prohthits and renders vold ‘any vertlcal
agreement hetween enterprises to the extent that it Involves resale price malntenance’.

M. Baghoo has entered Into contractual agreements with B8 agreements which tontained
a clause stating “a ne pa vendre en dessous du prix d'achat Jes Prodult mis en promotion”.
M. Bachoo has also entered into contractual agreement with agreements which
contalned clause stating “we would be most grateful #f you covld comply with our
recommended seliing price Uncuding VAT) stated In our price Bst or at a price agreed by
both parties.” Such clauses establish a flved or minlmum price to be observed by M. Bachoo

for the sates of the goods supplied, thus constituting an RPM.

e Page 2 of 4



16 February 2019

761

Pursuant to the conditions lald down In the CCM 3 Guldelines {amended June 2017} for the
purpose of abtalning immumnity, M, Bachoo ls, by the present, providing undertakings related
spacifically to the impupgned agreement and any restrictive elfects it has had on competition
under section 63 of the Competition Act 2007 with a view to eilaying the concerns of the
Competition Commisslon In relation thereto and obtalning the requestad immunity.

Meastres proposed ag Undertakings
Pursuant to section 63 of the Act, M, Bachoo hereby undertakes to apply by the full

implementation date, the following measures in its commerclal dealings with the above-
mentioned suppliers, in the resale of thelr respective goods or services in Mauritius:

3.1 Behavioural Undertakings

M. Bachoo shall take the necessary steps required to cease the agreement and In particular
it shatl inform - and -thal it ts na longer parly to the price restriction Imposed by
the agreement and shali enter Into new agreements or modify the agreements to remave
tha RPM clauses;

M. Bachoo shall net, in any manner whatsogver, enter into or lkewlse facilitate, either
onplieltly or implicitly, the implementation of any agreement or part of agresments with
the above-mentloned supplters andfor any other supplier that involves resale price
malntenante.

3.2, information Dissemination

M. Bachoo shall take all appropriate measures to ensure that all its internal management,
directars, and employees engaged In the purchase and/or resale of goods and/or services
are fully sware of and actively Implement the present undertakings when implementing M.
Bachoo's pricing polley, In line with the provisions of the Act;

313, Reporling

M. Bachoe shall provide the Commisston with a copy of any amended agreement governing
its commercial relationship with each of the above-mentioned suppliess as preof that M.
gachoo hos Irrevocably ceased the lmpugned resala price malatenance;

M, Bachoo shall, as from the effective date, take all reasonable steps to ensure that all
communications, negotlations, arrangements with the above-mentioned suppliers are
properly documented and archived to demonstrate M. Bachoo's compliance with the
presunt undertakings when resalling the abave-mentioned suppliers’ goods;

M. Bachao shall, by the full implementation date, submit a written report to the Cormission
detalling the implementatfon of this undertaking.
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4, Entry into Force .

These undertakings shall be effactive as from the date it s artepted by the Commission in
" the form of a detlsion of the Commission and shall ke fully ‘Implemented by full
Implemaentation date.

‘lé 3 . A
Positlon <=2 r:%:im.mh_n_.

Duly autharised for and on behalf of:

M Bachoo & Co Ltd
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