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Decision of the Commissioners of the Competition Commission
of 12 December 2018

relating to a proceeding under section B9(7) of the Competition Act 2007
further to a Report of the Executive Director on the matter referred to as
'INV042/RPI/006--Review of SIK YUEN LIMITED RPM Amnesty application’

{CCM/DS/0030/6-Application for Immunity made by SIK YUEN LEVITED under
the Competition Commission’s Amnesty Programme for Resale Price

Maintenance)
- THE COMMISSION
Mr. C. Seebaluck . Commissioner (Chairparson),
Mrs. M. B. Rajabally - Commissioner,
Mrs. V. Bikhoo - Commissicner,

Having regard to the Competition Act 2007,

Having regard to parsgraph 58A of CCM3 Guidelines on Collusive Agresments
regarding the Competition Commission's Amnesty Programme for Resale Price

Maintenance,

Having regard to the Competition Commission Rules of Procedure 2009,
Having regard to the undertakings offered by SIiK YUEN LIMITED on 18% June 2018,

Having regard to a report of the Executive Director dated 2% June 2018,

WHEREAS:

. Introduction

1.1 This Declsion relates to applications for immunily dated 28" September
2017 and 04" October 2017 made by SIK YUEN LIMITED pursuant to the
Compstition Commission’s Amnesty Programme for Resale Price
Maintenance prescribed under paragraph 5.6A of CCMS Guldslines on
Colluslve Agreements (the 'Application’), As part of the conditions set out
thereunder, undertakings have been offered to the Commission by SIK
YUEN LIMITED on 15" June 2018 ('the Undertakings’).

1.2 Having taken cognlzance of a report of the Executive Director dated 2¢th
June 2018 on the matter, the Commission has determined the present
matter on the basls of the provisions of section 59(7) of the Act, the
conditions prescribed uhder paragraph 56A of CCM3 Guidelines on
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Collusive Agi*eements and consldering in particular, the Undertakings
offerad pursuant to section 63(3) of the Compstition Act 2007 (the ‘Act),

f. Background
i.  Competition Commission’s RPI Amnesty Programme

1.3 Pursuant to seciion 59 of the Compefition Act 2007 (the ‘Act), the
Commission may grant immunily or lenlency fo any persoh in such
circumstances as may be prescribed. Effective from 05" June 2017 untit
20™ October 2017 Inclusively’, the Commission put in place a one-off,
time-limited amnesty programme for any enterprise involved in resale
price malntenance by waiving the restiction at paragraph 6.3 of CCM3
Guidelines on Collusive Agreements, viz, that enly RPM which facliitates
a cartel can benefit from lenlency and the associated footnote 3 thereat
and subject to the applicant-enterprise fulfiling the conditions prescribed
under paragraph 5.8A (b) of the said Guidelines (the 'RPM Amnesty

Programme’),

1.4 The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financlal penaities to any enterprise applying for
RPM Amnesly are that the applicant -

[, admits its partictpation in an agreement involving RPM,

ii. provides the Competiion Commission (CCM} with all the
information, documents and evidence avaliabie o it regarding the
RPM, and as required by the CCM,

lii. maintains continuous and complete co-operation until the conclusion
of any action by the GCM in relation fo the matter, and

iv. offers underlakings that safisfactotlly address the competition
concemns of the CCM,

. The Applicant and the Application

1.5 SIK YUEN LIMITED operates as a suppller in the wholesale sector for
food items as well as an Independent retalier under the Way Franchise, as
Stk Yuen Way, in the retall sector for both food and non-food items and
bears the Business Registration Number C07001411.

1.6 SIK YUEN LIMITED has made an application, in its capacity as both
supplier and reseller, in writing, to the CCM, through its authotlsed
sighatory on the 28" September 2017 and 04" October 2017, The

The Commission had extented the validity of the RPM Amnesty (CCM 3 Guldelines - Amended 3"0ctober
2017) from 05M0ctaber 2017 to 20%0October 2017,

Page 3 of ¥

e e e B b e o ¥ A B 1k B v op res b e




500 The Mauritius Government Gazelte

. CCM/D5/0030/5

fit

1.7

1.8

1.8

reported RPM conducts, as submitted In the application, make reference
to)

a. SIK YUEN LIMITED, as a supplier, has circulated price lists with pre-
determined resale prices for its products to resellers without the

mention of ‘recommended price’; and
b, SIK YUEN LIMITED, as a retailer under the WAY franchige, has:

I accepled price lists with resale prices pre-determined without
the words “recommended price” from Its suppliers;

il. —accepted products from lts suppliers, with resale price affixed
oh price labels without the mention of ‘recommended price’
appearing next to the resale prices; and

iil. entered into contractual agreements with its suppliers In its
own name or through WAY GUILD (MTIUS) LTD, which
contain ciauses on the resale prices of the products,

The Investigation

Upon recelpt of the Application and pursuant to section 61 of the Act, the
Exacutive Direclor proceeded to investigate whether the reported
conducts may amount to an RPM within the ambit of section 43 of the Act.

Upon completion of his Investigation, the Executive Director submitted a
repoit on the matter to the Commission on 29 June 2018, The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns Identified by him, and
his recommendations In respect of the Application (the ‘Report').

The Executive Director’s findings are that the application satisfies the
conditions i, it and il set ouf under paragraph 5.6A(b) of CCM3 Guidslines
for RPM amnesty. The Executive Director is satisfied that SIK YUEN
LIMITED has admitted lts participation in conduct falling within the ambit
of RPM under section 43 of the Act, as supported by the documentary
evidence submitted and has maintained continuous and complete co-
operation from the time of its Application fo the Issuance of the Executive

Director's Report.

1,10 Further to his assessment of Application, the Executive Director, in his

Report, takes the view that SIK YUEN LIMITED in its capacily as both
supplier of food ltems and reseller of food and non-food items, has
engaged In a conduct that raises competition concems under section 43

of the Act.
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1.11 The Exscutive Diractor views that:

a)

c)

the proviston of price lists, by SIK YUEN LIMITED in his capacity as
a supplier, whersby there has been the establishment of pre-

determined resale prices of products without the words

'Recommended price’ in ralation to promotion prlce as well as retall
prices, shows the existence of agreements it has concluded with its

retailers;

The acceptance of price lists fram suppliers without the terms
‘racommended price’ by SIK YUEN LIMITED in his capacily as a
retailer, may constitute an.agreement, taking Into consideration the
taclt or Implicit acquiescence of SIK YUEN LIMITED to accept a
prioing policy, even if the pricing policy has bheen Imposed
unilaterally by the suppllers. The price lists, therefote, demonstrate
the concurrence of wills between SIK YUEN LIMITED and the
suppliers fo adopt RPM with respect to the supply of the specific
food and non-food items provided by the suppliers;

the practice of SIK YUEN LIMITED, as retailer under the WAY
franchise, accepting products with pre-determined prices affixed on
the products, without the words 'recommended price' from Ifs
suppliers as being an RPM by acquiescence. The practice of SIK
YUEN LIMITED accepting the praducts of the sald suppliers may
constitute acquisscence on the part of the applicant to the policy of
the suppliers to affix the resale prices of the products as determined
by themselves oh the product, which may In turn amount to an

agreament; and

the confractual agreements which are binding in nature, contain
explicit clauses with clear mention of the obligations to be adhered
to by SIK YUEN LIMITED as well as provide for direct and indirect
ptice determinations, These trade agreements  quallfy as
agreements demonstrating concurrence of wills between SIK YUEN
LIMITED In his capacity as a reseller, and lis suppliers, to adopt
RPM with respect to the supply of food and non-foad Items.

1.12 The Exsoutive Director has further assessed the Undertakings offered by
SIK YUEN LIMITED. The Executive Director takes the view that the
proposed Undertakings satisfactorlly addresses the concerns identifled in

the Report for the following reasons —

a)

Where SIK YUEN LIMITED, in his capacity as a supplier, Issues a
price list to retailers which contains a resale price as determined by
SIK YUEN LIMITED, It shall state clearly that the resale prlce is a

' recommended price, and shall include a clause clearly stating that

the recommended price is not binding on the retallers and the
retallers are free to determine thelr own resale pricss;
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b)

d)

SIK YUEN LIMITED, in his capacity as a retailer, has undertaken to
inform its suppliers that it is no longer parly 16 the restrictive clause
constituting RPM and shall either madify the agreement or enter
into a new agresment which does not contain RF’M clauses with the
suppliers;

SIK YUEN LIMITED, In his capaclty as a retailer, has undertaken
not to, in any manner whatsoevar, enter into or otherwise facllitate,
sither explicitly or implicitly, the implementation of any agresment
with the above-mentioned suppliers and/or any ather supplier that
involves resale price malntenance;

SIK YUEN LIMITED, in his capacity as a reseller, has undertaken,
where any of its suppliers and/or any other supplier recommend a
minimum resale price for its goods and the resale price appears on
the goods, inform the supplier, in writing, that it shalf make sure that
the words ‘recommended prica’ appear hext to the resale price, and
shall not accept/offer for sales such products; and

The behavloural measures undertaken by SIK YUEN LIMITED shall
he disseminated {o s Interhal management and commerclal
employess engaged in the sales and marketing of its products as
well as purchase and/or resale of the suppliers’ produocts, thereby
minimizing risks of RPM conduct being promoted by employees and
snsuring that commercial dealings with the suppliers are in

-~ compliance with the Aat,

1,13 The Exacutive Director recommends that the Commission accept the
Undertakings and grant immunity from fines to the Applicant for its
participation In the reported RPM conduct.

. Legal Framework

1,14 Section 48 of the Act prohibits and renders vold ‘any vertical agreement
between enterprises to the extent that it involves resale price
maintenance’, RPM Is In turn defined at under section 2 of the Act as 'an
“agreement betwaen a suppller and a dealer with the object or effect of
directly or Indirectly establishing a fixed or minimum price or price level to
be observed by the dea!ar whan reselimg @ product or servlce to his

customers’,
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1.15 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from immunity from financial penaity
if it is Involved In a conduoct(s) that falls within the scope of sectlon 43 of
the Act and satlsfies the conditions of the said programme,

116 In addition o admiiting having particlpated in one or more RPM
agreement(s), the applicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records avallable to it

" {hat relate to the reported RPM conduct. The entetptise is also reguired
to malntain continuous and complete co-operation from the time of its
application untl the concluslon of any action by the CCM on the malter,
including by securing the cooperation of its directors, officers and
employees in view of effectively and expeditiously concluding the
assessment process,

1.17 Pursuant to section 83(3) of the Act, the threshold for the acceptance of
undertakings under section 83(3) is that the Commission must be satisfied
that the underiakings address “all the concerns it has aboul any
prevention, restriction for] distortion {(...) of competition” which may arise
from the matter at hand.

IV. Determination under sections 88(7) and 83 of the Act

1.18 Having regard to the Application submitted by SIK YUEN LIMITED, the
concerns which have been identified by the Executive Dlrector in his
Report, and the Undertakings offered by the Applicant, the Gomrnission

determines that —

1) SIK YUEN LIMITED has, Inits Application, admilted its participation in
one or more RPM agreament(s) viz

[, the provision of price lists by SIK YUEN LIMITED, in his
capacily as a supplier, without the tetms ‘Recommended Price’
to its resellers;

ii. the aocceptance of price lists ' without the wmention of.
"Recommended Price’ from suppliers by SIK YUEN LIMITED
in his capacity as a reseller;

. the acceptance of products with resale prices affixed on the
products, without the words ‘Recommended Price’ from
suppliers by SIK YUEN LIMITED In his capacity as a reseller;
and
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iv. tha acceplance, by SIK YUEN LIMITED In his capacity as
reseller, of vertical prica restriction In suppliers' contracts that
includes price determination of the praducts,

2) SIK YUEN LIMITED has complied with requirements (if) and (ii) of
paragraph 5.6A(b} of the CCM 3 Guidelines, as stated in the Repot;

and

3) The Undertakings submitted by the SIK YUEN LIMITED satisfactorily
address the Commission's concems In so far as

a. It will ensure that SIK YUEN LIMITED ceases ils particioation
Infterminates all RPM agreements to which it was a parly; and

b, SlK YUEN LIMITED has undertaken fo put in place other
measyures as stated in section 1,12 of this document that would
guarantee compllance with the Act,

V., Decision

NOW THEREFORE,

For the reasons sat out In this Declsion, the Commission decldes as follows:

1) We accept that the Application made by SHC YUEN LIMITED
satisfies the conditions prescribed under the RPM Amnesty
Programme as set out in paragraph 5.6A of the CCM 3 Guidelines
on Collusive Agresmants;

2)  We accept the Undertakings offered by SIK YUEN LIMITED, which
are heing published as per section 63(4) of the Act (see Annex);

3) The Undertakings shall be effective as from the date of this daclsion:
and ‘

4)  We grant immunily from financlal penalty to SIK YUEN .LiMlTED
pursuant to section 59(7) of the Act for the Reported RPM conduct,
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Done at Port-Louls this 12 December 2018.

‘,&@%
SETAY AU sl P FEE BRI ERE ASE AU

Mr. C. Seebaluck
(Commissioner)

Mrs, M. B. Rajabally
(Commissioner)

Mrs. V. Bikhoo
{Commissioner)
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Unidertaklngs o ths CCM

Undeetakings provided by SIK YUEN LIMITED to the Competition Commission
Purstiamt to the Applicatiens fos Atinasly dated 2Bth Seplonvber 2037 and 08th Qctaber 2047
In gonnaction with the Compatition Commisslon's Amaesty Programme for Resalo Price

Maulntenunce

[Date of Undertakings)

RECEWED
1% My 76

GOMPRTITION COMMIBION
O MAURTIUS
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eliottions:
For tha ptirpose of the present undertakings, the following terms shall have tha faliowiy meaiings:

SI¢ YUEN LIMITED (hereln ‘S Yoer'}: Sii Yuen and Includes ite branzhos, subsldintles, or afllilates;
Afflilates ony enterprise dirgctly or Intirectly controllod by Sik Yuan;

Acti the Comgetition Acl 2007,

Commlssion: the Competition Commisslon establishad under section 4 of the Commutition Act 2607;
Effncilve Data: the date on which the Commission dollvars e declslon to accapt these undertakings;
Full {mplamentation Date: o maximum of three {3) months os from tho offectiva date;

Hesale price mulntennnce: sneans an agreemant between o suppliar and & deatar with the chject or

affoct of diractly or Indiructly establishing o fiked or minlimum price or price lave! ta be observed by
the dealar when reseliing a product ar service to bls customers; .

APM: ressle price malntenance,

2. Bptkyround;

{#] STk Yuen has two main Unes of business, firstly as an Importer, distributer and whalesaler, horeln
afler referred Lo In ILs capazity es suppller In the retall snd viiolesala faod sectors and secondlly as @
retntier oporating ider e “WAY franchisa In Maurlus In the tetall sector for fast-moving
canstiver gaots for both food and non-food Hems; tierali after refarred to Inits capacily as retaller,

§i8) By s lettars dated 268th Saptamber 2017 and 04tk Grtobar 2017 addressed te the Compatitlon
Commlsslon and pursuant to paragroph 5.64 of the 'CCM 3 Guidalines — Collusiva Agroaments’
{amended fune 2057}, Sik Yuen has mude applications foe amnesty under the CCM Amnasty
Programme for Nesele Pelee Malntenance (RPM) {tha ‘Appllcation’]. ’

(I} The roportad sctivity Invelvas three pragtices whereby Sik Yaen has:
(a} providad price lists with predetermined resalp girlcos for s products te ts retall chents withot
the words “recormmended price”; (the “Practica [

{k] accepted pradicts with resale prices pre<tetarmined and pra-lubetled on tha, praducts by its
suppllars without the words *recammandad price” appearng nexs to the resale prices; {the”
"Practice [1”}; and

{£) I s owvn name or through WAY GLILD (MTIUS) LTD {hereln "Way Gulid'), entered Into
contraziual agroements with suppliers, which contaln clauges on the resale prices of products

{the “Prattice IN").
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3. The Practices

fractice Hs invelatlon to the fallowing refallers: [refur to Appendix A} The tdantitied Fetallers for
Reactico | shill altagether herein after be reforcad to a5 ‘the Retafters’,

Practice § §8 15y relation to the follovdngp supptiors {refer 1o Appondix b,
This sgreement with respect 1o Prackice i 15 n redatfon (o the followdng suppliess {sae Appendin €}

he ldeatified sipptlors for Practice 1 antl 11 Hsted lo Appendlx B and € shall altogether hereln altwr
be roferred i as ‘the Suppliers’,

Seetlon 43 of the Act prohilbits resale pric malnterance and sactian 43(3) of the At provices that
"whera a suppiter or producer has recommended a mindimum rasale price to a reseller of geods und
1he resale psve appears on the goods, the words ‘recommanded price’ shall appear naxt tcthe
revale price.’

Wikl refarence to Practicos 1, 1 and ), Sl Yuea §s glven Lo understand that thosa may bo I
contravention of Seclion 43 of the Compotition Act 2007 nmil may therafore jose as concums wihlch
hhave arlsen turlng an tnvestigatlon In respect Lo the application.

Prrsirant 1o 1he conditions latd dovin n the CCM 3 Guldelines lamueided June 2817), for tha plpose
of abtatning NEBA Amnesty, St Yuen ts, by the preseit, provicing undertaklings related spedifcally to
the bupugned ogreement ond aivy Festdctive effects they may have had or competition under

sectinn 63 of tha Compatition Act 2007 with 2 view to alinylag any possible cancerns of the
competition Comemlssion ln rolalion thereto and abtaining the requasted amnesty.

4. Measures proposed as Undertakings

Pursunnt to soction 63 of the Act, 5Tk Yuen hereby uniderlokes to apply, by the full Implementation
data, the followling measares In its commercial dealings with the abave-montioned supjillers, in the

resale of thalr respuctive gouds or sarvices n Maurtiug:
4 1. eéphavioural Undetnkings

{a) tn Its capachty ns Suppller:

Where Sl Yuon Issues a price list to retallors which contelns a resale prico as determined by Sik
Yuch, it shall slate clearly thut the resafe price is a rocommended price and shall ipclude v clavse
clarly stiting that the recotmmended price fs not hinding o 1hn retaliers and the rotatlors aro free

to datesivine thelr bwn rasale prices.
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{b} Inlts capacity as Rotallar

{1) Stk Yuen shall nform the above-mentlonad suppllors that it Is no lenger party to the vestricllve
clouse constituling UM and shall aither modify the agremment o7 eiler Into a new agreenent which
tous nok contaln RPIV clausas with the sippilers;

(i1} 51k Yuen sholt isot, In any manner whatsoovor, enter into or otherwisa facitote, elther explicitly
of implicitly, the implementation of any agrecmpi with the above-montionad suppliers and/or any
offter supplicr thit lhvolvas resale price melmtenance;

(1} 8k Yuenshall, whate any of thia above-mentionad suppliers ondfar any other supplier has

recommonded o mintmurs resale price for Its goods and the resale price uppears on the goods,
inform tha supplier, In weliing, that, unless the weords "recommended price® appear on the resole

price, It shall tot accoplfolfer for sales such products,

4 2 indurmation Blssemlnation

- 8k Yuen shalt take all approprote measuras to gnsure that all its Internal manogement, directors,
and employees engaged hn the purchase and/or resnle of goods antfor services ara fully aware of
and actively implemant the present undertakings when implementing Sk Yuer pricing pelicy, In line

with the provistons of the Act,

4 3 Reporting

) 5lk Yuan shal provide Uz Commisslon with a copy of any amanded price lsts governing lts
commercll rafationship with each of the above-mentianecd retallors as proof that Stk Yuen Fas
Irrevocably ceased the Impugned resale pece malmenance;

(1 51k Yien shell immediately Inform the Commission, In writlng, of any attempt on the partof the
above-mentlgned suppliers to fmplement or stherwlse coerce or induce the implerentation of
resole price malntenance to be gbserved by Slk Yuen roselling the suppller's goods and shall provide
the Commissian with all documents, Information, and evidence avaltable to It In support thereof;

{1) St Yuen shall provite the Commisston with 4 copy of any amended agreament governig ils
commercial relationship with each of the above-mentioned suppliers as proof thet Sik Yuen 1as

irravacably ceased the Impuyned resate price maintenance,
{lv} Sik Yuen shall, as from the affective dete, take all repsonable steps to ensure that all

communlcations, nogotiations, acrangemunts with the above-mantioned suppliers ave properly
documented and archived to denonstrate compllance with the prasant undertakings when seselling

the abave-mentionad suppitars’ goods;
{v} Sl Yuon shall, by the {ull implemantation date, submiit 2 wiltien report to the Commisslon
tetatling the Implementation of this undertaking.
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S Fatry I force

These undertakings stioll be offestive as from the date they are scceptad by the Commission Inthe
form of a dociston of tha Commisslon and shalt be fully kuplemented by full Implemantation date,

U
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Ouly autisorised for and an behadf of: Duly nithorlsed for ard on bohnlf ofs
SIK YUEN LIMITED SIK YUEN 10MITED

"SIK YUEN LIMITED
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SEYUEN BiTED ANNDY A
ST OF SURPLIERS ,
PIICE AFFIRED ON PRODUCTS BY SUMFLIEAS WITHOUY WORDING “RECOMMENDED pRICE"

OF SUPPLIER BRN ADDRESE
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