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Deaclsion of the Commissioners of the Competition Gommission
of 12 Dacember 2018

relating to a proceeding under section §9(7) of the Competition Act 2007
further to a Report of the Executive Director on the matter referred fo as
INV042/RPINI007 - Review of Compagnie des Magasins Populaires Ltée RPM
Amnesty application’

(CCMIDS/0030/6 ~ Application for Immunity made by Compagnis des Magasins
Populalres Ltée under the Competition Commission's Amnesty Programme for
Resale Price Maintenance)

THE COMMISSION

M. C. Seebaluck - Commissloner (Chairperson),
Mrs, M. B. Rajabaily » Commissioner,

Mis. V, Bikhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard to paragraph 5.8A of CCM3 Guidelines on Collusive Agresments
regarding the Competition Commission's Amnesty Programme for Rasale Price

Maintenance, -

Having regard to the Competition Commission Rules of Pracedure 2008,

Having regard to the undertakings offered by Compagnie des Magasins Populalres
Ltée on 28th May 2018,

Having regard to a report of the Executive Director dated 20% June 2018,

WHEREAS:
. Infroduction

11 This Decision relates to an applicatlon for immuniy dated 02 October
2017 made by Compagnie des Magasins Populaires Liée pursuant to the
Competition Commission’s Amnesly Programme for Resale Price
Malntenance prescribed under paragraph 5.6A of CCM3 Guidelines on
Collusive Agreements (the ‘Application’). As part of the gonditions set out
thereunder, undertakings have been offered fo the Commission by
Compagnie des Magasins Populaires Ltée on 28" May 2018 (ihe

Undettakings").

1.2 Having taken cognizance of a report of the Executive Director dated 2gth
June 2018 on the matter, the Commisalon has determined the present
matter on the basis of the provisions of section 59(7) of the Act, the

Page20f7




522

The Mauritius Government Gazetle

CeM/DS/0080/6

conditions prescribed undet paragraph 5.6A of CCM3 Guidelines on
Collusive Agreements and considering in particular, the Undertakings
offered pursuant to section 63(3) of the Competition Act 2007 (the ‘Act).

. Background
I, Competition Commissfon's RPM Amnesly Programie

1.3 Pursuant to section 68 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunlty ot leniency to any person in such
circumstances as may be prescribed. Effective from 05" June 2017 until
20h October 2017 inclusively?, the Commission put in place a one-off, time-
limited amnesty programme for any enferprise involved in resale price
mainfenance by walving the restriction at paragraph 53 of CCM3
Guldelines on Collusive Agreements, viz,, that only RPM which facilitates a
cartel can benefit from lenlensy and ihe associated footnote 3 thereat and
subject to the applicant-enterprise fulfilling the conditions prescribed under
paragraph 5.6A (b) of the said Guidelines (the 'RPM Amnesty Programme’).

1.4 The condiions prescribed under the RPM Amnesly Programme for
providing immunity from financial penalties to any enterprise applying for
RPM Amnesty ave that the applicant -

I admits its participation in an agreement involving RPM,

i, provides the Competition Commisslon (CCM) with ali the information,
documents and evidence available fo i regarding the RPM, and as
required by the CCM,

fli. maintains continuous and complete co-operation until the conclusion
of any action by the CCM in relation fo the matter, and '

iv. doffers undertakings that satisfactorily address the competition
concerns of the CCM,

Il.  The Applicant and the Application

1.5 Compagnie des Magasins Populaires Ltée operates as a retaller under the
brand nama Manoprlx, in the retall sector for both food and non-faod itlems
and bears the following Business Registration Numbers: C07002265,
13119824 and C13110825,

1.6 Compagnle des Magasins Populaires Ltée has made an application, In Its
capaciy as reseller, in writing, to the CGCM, through its authortised sighatory
oh tha 02 Qctober 2017. The reported RPM conduct, as submitied in the

f 'he Commission had extended the validity of the RPM Amnesty (CCM 3 Guidellnes - Amended 3 Qctober
2017) from 05% October 2017 to 20 October 2017,
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.

1.7

1.8

1.9

application, makes reference to contractual agreements helween
Compagnie des Magasins Populaires Ltée and its suppliers inclusive of
diract and indirect price determinations.

The Investigation

Upon receipt of the Application and pursuant to section 51 of the Act, the
Exacutive Director proceeded to investigate whether the reported conduct
may amount to an RPM within the ambit of section 43 of the Act.

Upon completion of his investigation, the Exeoutive Director submitted a
raport on the matiar to the Commission on 26" June 2018. The Report
contains the findings of the Executive Diractor, his assessment of whethet
the proposed Undertakings address all the concerns identifled by him, and
his recommendations in respect of the Application (the ‘Report').

The Executive Director's findings are that the application safisfies the
condifions i, fi and iii set out under paragraph 5.6A(b) of CCM3 Guidelines
for RPM amnesty. The Executive Director Is satisfled that Compagnie des
Magasins Populaires Ltde has admitted its patliclpation in conduct falling
within the ambit of RPM under section 43 of the Act, as supported by the
documentary evidence submittad and has maintained continuous and
complete co-operation from the fime of its Application to the issuance of the

Executive Director's Repott.

1,40 Further o his assessment of Application, the Execufive Director, in his

1.11 The Exeocutive Director views that the contractual agreements, which are -

1.12 The Exeoutive Director has further assessed the Undertakings offered by

Repott, takes the view that Compagnie des Magasins Populalres Liée in its
capacity as reseller of food and non-food items, has engaged in a conduct
that ralses compstition concerns under section 43 of the Act.

binding In nature, contain explicit clauses with clear mention of the
obligations to be adhered te by Compagnle des Magasing Populaires Lie
as well as provide for direct and indirect price determinations. These trade
agresments qualify as agreements demonstrating concurrence of wilis
hetwaen parties to adopt RPM with respect to the supply of food and non-

food ltems.

Compagnie des Magasins Populaires Ltée pursuant fo condition lv
paragraph 5.8A (b} of CCM 3 Guidelines, The Executive Director takes the
visw that the proposed Undertakings satisfactorlly addresses the concerns
identified in the Raport for the followlng reasons —
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a. Compagnie des Magasihs Populaires Ltée has undertaken to
inform the suppliers that it Is no longer party to the restrictive
clauses constituting RPM and shall either modify the agreementor
enter into new agresments which do nof contain RPM clauses with

the suppliers;

b. Compaghie des Magasins Populaires Ltée has undertaken not to,
in any manner whatsoevet, enter Into or otherwise facilitate, either
axplicitly or impllcitly, the implementation of any agreement with
the above-mentioned suppliers and/or any other supplier that
involves resale price maintenance;

¢.” Compagnle des Magasins Populaires 1.tée has undertaken, where
any of its suppliers and/or any other suppller has recommended a
minimum resale prics for its goods and the resale price appears
on the goods, inforim the supplier, in writing, that it shall make sure
that the words ‘recommended price’ appear next 1o the resale
price, and shalil not acceptioffer for sales such products: and

d. The behavioural measures undertaken by Compagnie des
Magasing Populaires Ltée shall be disseminated fo its internal
management and commercigl employess engaged in the
purchase andfor resale of the suppliets' products, thereby
minimizing risks of RPM conduct being promoted by smployees
and ensuring that commercial dealings with the suppliers are in
compliance with the Act.

1.13 The Executive Director recommends that the Commisslon accept the
Undertakings and grant immunity from fines to the Applicant for its
parlicipation in the reported RPM conduct,

HL Legal Framework

1.14 Section 43 of the Act prohibits and renders void 'any vertical agreement
batween enterprises to the extent that it involves resale price mainfenance',
RPM is In turn defined at under section 2 of the Act as ‘an agreement
betwaen a supplier and a dealer with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be cbserved
hy the dealer when reselling a product or service to his customers'.

1,456 Having regard to the conditions prescribed under the RPM Armnesty
Programme, an enterprise will benefit from immunity from financial penalty
if it I3 involved in a conduct(s) that falls within the scope of section 43 of the
Act and satisfiea the conditions of the said programmes.
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1,16 In addition to admitting having participated i one or more RPM
agreemeni(s), the applicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records available to it
that relate to the reported RPM conduct, The enterprise is also requlved to
malntain continuous and complete co-operation from the time of s
application until the conclusion of any acflon by the CCM on the matter,
including by securing the cooperation of Its directors, officers and
employees in view of effectively and expeditiously concluding the
assessment process.

1.17 Pursuant to section 63(3} of the Act, the threshold for the acceptance of
undertakings under section 83(3) Is that the Commission must be satisfied
that the undertakings address “aff the concerns it has abouf any prevention,
restriction for] distorflon (...} of competitlon” which may afise from the

matter at hand.

V. Determination under sections 58(7) and 63 of the Act

1,18 Having regard to the Application submitted by Gompaghle des Magasins
Populaites Ltée, the concerns which have heen identifled by the Executive
Director in his Report, and the Undertakings offered by the Applwant the
Commission determines that -

1) Compaghie des Magasins Populaires Ltée has, In its Application,
admitted its partticipation in one or more RPM agreement(s) viz the
acceptance of vettical price restrictlon In suppliers’ contracts that
Includes direct and indirect price detarmination of the products;

2) Compagnie des Magasins Populaires Ltée has complied with
requiretments (il) and (fii) of paragraph 5.6A(b) of the CCM 3 Guidelines,
as stated in the Report; and

3) The Undertakings submiited by Compagnie des Magasins Populaires
Ltée satisfactotily address the Commiasion’s concerns in so far as—

a. It wil ensure that Compagnle des Magasing Populaires Lite
coases Ifs participation inflerminates all RPM agreements to which

it was a pariy; and

b, Compagnie des Magasins Populaires Ltée has undertaken to put
In place other measures as stated in section 1.12 of this document
that would guarantee compliance with the Act.

V. Decision

NOW THEREFORE,
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For the reasons

1)

4)

- Done at Porlt-Lo

Mr, C. Seebaluck

(Commissioner}

Mrs, M, B. Rajabally

(Commissioner)

Mrs. V. Bikhoo
(Commissioner)

set out in this Decision, the Commission decides as follows:

We accept that the Application made by Compagnie des Magasins
Populaires Ltée satisiles the conditions presctibed under the RPM
Amnesty Programme as set out in paragraph 56A of the CCM 3
Guidelines on Collusive Agreements;

We accept the Undertakings offered by Compagnie des Magasins
Populaires Ltée, which are being published as per section 63(4) of the
Act (see Annex),

The Undertakings shall be effective as from the date of this decision;
and

We grant immunity from financial penalty to Compagnie des Magasins
Populaires Litée pursuant to section 59(7) of the Act for the Reporled

RPM conduct.

uis this 12 December 2018,

srvarperavrnaaravnarreangumrrer Lasntiansnige s

-
-
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Undertakings to the CCM

Undlertakings provided by Compagnie des Magasins Popuizires Limitee to the Competition
Commisslon ’

Pursuant to an Appllcation for Amnesty dated 02 October 2017

in connection with the Competition Commission’s Amnesty Programme for Resale Price
Maintenance

28 pMay 2018,
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1. Deflutions:

Far the purpose of the present undertakings, the followlng terms shall have the follawing
Imeanings:

Compagnite des Magasins Populaires Limitée (Also referrad to as ‘CMPL’} : Compagnte des
Magasins Populaires Limitée and includgs Its branches, subsidiarles, or afflfiates;

Affiliate: any enterprise directly or indivectly cantrolled by CMPL;

Act: the Competltion Act 2007;

Commlssian: the CompetitionComntissian established under section 4 of the Coampetition Act
2007;

Effactive Date: the date on which the Commission dellvers lts declsion to atgept these
Undertakings; ’

Full Implementation Date: a maximum of three {3) months as from the effectlve date;

Resale price maintenance: means an agreement between a supplier and a dealer with the
obJect or effect of divectly or Indlrectly establishing a fired or minimum price or price leval to
be abserved by the dealer when reselling a product or service to his customers;

APM: resale price malntenance.

. Background:

CMPL, eperating urider the brand name Monoprly, s 2 retaller operating in the retali sector
far fast-moving consumer goods for hoth food and non-foad ltems.

By Its latter dated 02 October 2017 addressed to the Competition Commission and pursuant
to peragraph 5.6A of the 'CCM 3 Guldelinas — Collusive Agreements’ (amended June 2017},
CMPL has made an application for amnesty under the CCM Ammnesty Pregramme for Resale
Price Malntenance (RPM} (the ‘Application’}.

The reported attvity invelves contractual agreamants between CMPL and its suppliers, which
contaln clauses on the ressle prices of products {the ‘agreaments’). The agreements ate dated

as per below and are as follows:

and CMPL for the calendar vear 2017, dated

{3} Accord Commaercial between KB
27 February 2017,

dand CMpL, dated

{(2)Contrat de Coopération Commerclale 2017 between :
01 Fehruary 2047, ' '

The agreetments are In refation to the followlng suppliers: jl

The Identified supplfers shall altogether harain after be referved to as ‘the Suppliers’,

Page2of 4



g

16 February 2019

529

Section 43 of tha Act prohibits resale price malntenance and sectlon 43{3) of the Act provides
that ‘where a supplier or producer has recommended a minimum resale price to a reseller of
goots and the resale price appaars on the goods, the words ‘recommended price’ shall appesr

next to the resple price.

With reference to the sgreemants, CMPL s given to Understand that these agreements may
be in contravention of Section 43 of the Competition Act 2007 and may therefore pose as
concerns which have arisen durlng an Investigation In respect to the application,

Pursuant to the conditions fald down In the CCMVI 3 Guldelines (smended June 2017), for the
purpose of obtalning REM Amnesty, CMPL s, by the present, providing undertakings related
specifically to the impugned agreements and any restrictive effects It has had on competition
under section 63 of the Competition Act 2007 with a view to allayling any possibia concerns of
the Competition Commission In relation thereto and obtalning the requested amnesty.

Measures proposed as Undertakings

Purstrant to section 53 of the Act, CMPL hereby underiskes to apply, by the full
implementation date, the following measures In its commardial deafings with the above-
mentloned suppllers, In the resale of thelr respective goods or services In Mauritius:

3.1, Behaviaural Undertakings

CMPL shall inform the above-mentloned suppllers that it is no longer party to the restiictive
clauses constituting RPM and shall elther modify the agreements or enter into new
agreaments which do not contaln RPM clauses with the suppliers. For the avoidance of doubt,
the restrictive clauses may be severed from the agraements;

CMPL shall not, In any manner whatsoever, enter into or otherwise faciiitate, either explicitly
ot hupllcitly, the Implementation of any agreement with the above-mentioned suppliers
and/or any other supplier that involves resale price malntenance;

CMPL shall, where any of the above-mentioned suppiters and/or any other supplier has
recommendad a minlmum resale price farits goods and the resale price appears on the goods,
inform the suppller, In writing, that It shall make sure that the words ‘recommended price’
appear next to the resale price, and shall not accept/offer for sales such products.

3.2, information Dissemination

CMPL shall take all appropriate measures to ensure that all its internal management, directars,

- and employees engagad tn the purchase and/or resale of goods and/or services are fully aware

of and actively Implement the present undertakings when Implementing CMPL pricing polley,
in line with the provisions of the Act,

3.3. Reporting

CMPL shall Immediately inform the Commisslon, In writing, of any attempt on the part of the
above-mentioned suppliers to Implement or otherwlsa cogrce or Induce the Implementation
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of resale price malntenance to be observed by CMPL reseliing the supplier's goads and shail
provide the Commission with all documents, Information, and avidence avaliable to Jt n
support theveof;

CMPL shall provide the Commission with a copy of any amended agreaments gaverning its
commercial velatlonshipwith each of the above-mentloned suppllers as proof that CMPL has
Irrevocably ceased the Impugned resale price malntenance;

CMPL shall, as from the effectlve date, take afl reasonzble steps to enswre that ajl
communications, negotlatlons, arrangements with the above-mentionsd suppliers are
properly documented and archived to demonstrate compllance with the present unttertakdngs
wien reselling the above-mentionad suppliers’ goods;

CMPL shall, by the full Implementation date, submit a written report to the Commission
detailing the Implementation of this undertaking,

4. Entry into force

These undertakings shall be effective as from the date It Is accapted by the Commisslon In the
form of a declsion of the Commission and shall be fully Implemented by full Implementation

date,
Lt - £ . = ol ﬂ
C-r/ . ,”‘--A‘. e A ' - 7 .
{Signature of Director No 1) v %& of Direztpk No 3]
i N } )
Name: 3~ \A meL ) W-( Nome: ¢=5 \ g SHQKH ") ~
Positlon:___ €2 Ot ' Position: Q‘ (‘ -
Duly authorised for and on behalf of; Duly authorised for and on behalf of;
Compagnie des Magasins Populalres Compagnle des Magasins Populalres
Umitde {CMPL) Limitée (CMVIPL)
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