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Decision of the Commigsioners of the Competition Commission
of 12 December 2018

relating to a proceeding under section 53(7) of the Competition Act 2007
further to a Report of the Executive Director on the matter referred to as
‘INV042/RPIVI/008/06 — Review of LONDON SUPERMARKET LTD RPM Amnesty
application’

{CCM/DS/0030/12 — Application for immunity made by LONDON
SUPERMARKET LTD under the Competition Commission’s Amnesty
Programme for Resale Price Maintenance)

THE COMMISSION

Mr. C. Seebaluck - Commissioner (Chalrperson}
Mrs. M. B. Rajabaily - Commissioner,

Mrs. V. Bikhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard to paragraph 5.6A of CCM3 Guidslines on Collusive Agreements
regarding the Competition Commission’s Amnesty Programme for Resale Price
Maintenance,

Having regard to the Competition Comtnission Rules of Procedure 2009,

Having regatd to the undertakings offered by LONDON SUPERMARKET LTD on 11%
May 2018,

Having regard to a report of the Executive Director dated 29 June 2018,

WHEREAS:
. Introduction

1.1 This Decision relates to an application for immunity dated 15" October 2017
made by LONDON SUPERMARKET LTD pursuant o the Competition
Commission's Amnesly Programme for Resale Price Maintenance
prescribed under paragraph 5.6A of CCM3 Guidelines on Collusive
Agreements (the ‘Application’). As part of the conditions set out thereunder,
undertakings have been offered to the Commission by LONDON
SUPERMARKET LTD on 11% May 2018 (‘the Undertakings').

1.2 Having taken cognizance of a report of the Exscutive Director dated 29t
June 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of section 53(7) of the Act, the
conditions prescribed under paragraph 5.6A of CCM3 Guidelines on
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Collusive Agreements and considering in particular, the Underiakings
offered pursuant to section 63(3) of the Compstition Act 2007 (the ‘Act).

ll. Background
i Gompetition Commission’s RPIf Amnesty Programime

1.3 Pursuant to section 59 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunity or lenlency to any person in such
circumstances as may be prescribed. Effective from 05" June 2017 und!
20 October 2017 inclusively?, the Commission put In place a one-off, time-
limited amnesty programme for any enterptise involved in resale price
maintenance by walving the restriction at paragraph 5.3 of CCM3
Guidelines on Collusive Agreements, viz., that only RPM which facilitates a
cartel can benefit from leniency and the associated fooinote 3 thereat and
subject to the applicant-enterprise fuifilling the conditions prescribed under
paragraph 5.6A (b) of the said Guidelines (the ‘RPM Amnesty Programme’).

1.4 The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties to any enterprise applying for
RPM Amnesty are that the applicant -

[. admits its participation in an agreement [nvolving RPM,

i. provides the Compatition Commission (CCM) with all the information,
documents and evidence available to it regarding the RPM, and as
required by the CCM,

iil. maintalns continuous and complete co-operation until the conclusion
of any action by the CCM in relation to the matier, and

iv. offers undertakings that satisfactorily address the compestition
concerns of the CCM.

il.  The Applicant and the Application

1.5 LONDON SUPERMARKET LTD operates as an independent retailer under
the Way Franchise, as London Way Riviere Noire, in the retall sector for
both food and non-food items and bears the following Business Registration
Number C07025279.

1.6 LONDON SUPERMARKET LTD has made an application, in its capacity as
reseller, in writing, to the CCM, through its authotised signatory on the 15t
Octobar 2017. The reported RPM conduct, as submitted in the application,
makes reference to the acceptance of price lists without the mention of

1'The Commission had extended the validity of the RPM Amnesty {CCM 3 Guldelines - Amended a™ October
2017) from 05" October 2017 to 20 October 2017.
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iii.

1.7

1.8

1.9

1.10

‘recommended price’, price determinations in contractual agreements,
undertaken, either in its own name or through WAY GUILD (MTIUS) LTD
and acceptance of products with price labefling without the mention of
‘recommended price’.

The Investigation

Upon receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to investigate whether the reportted conduct
may amount to an RPM within the ambit of section 43 of the Act.

Upon completion of his investigation, the Executive Director submitted a
report on the matter fo the Commission an 28%" June 2018, The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns identified by him, and
his recommendations in respect of the Application (the ‘Report).

The Executive Directot’'s findings are that the application satisfies the
conditions [, it and iii set out under paragraph 5.6A(b) of CCM3 Guidelines
for RPM amnesty., The Executive Director is satisfied that LONDON
SUPERMARKET LTD has admitted its participation in conduct falling within
the ambit of RPM under sectlon 43 of the Act, as supported by the
documentary evidence submitted and has maintaihed continuous and
complete co-operation from the time of its Application to the issuance of the
Executive Director’s Report.

Further fo his assessment of Application, the Executive Diractor, in his
Report, takes the view that LONDON SUPERMARKET LTD in its capacity
as reseller of food and non-food items, has engaged in a conduct that raises
competition concerns under section 43 of the Act.

1.11 The Executive Director views that:

(a)

The price list, establishing the minimum promotional resale prices,
without the mention of ‘Recommended Price’, may be construed as a
minimum pricing policy in relation to promotional offers from the
suppliers. The price list may thus constitute an agreement, taking into
consideration the tacit or implicit acquiescence of LONDON
SUPERMARKET LTD to accept a pricing policy, even if the pricing policy
has been imposed unilaterally by the suppliers. The price list, therefora
demonstrate the concurrence of wills between LONDON
SUPERMARKET LTD and the suppliars to adopt RPM with respect to
the supply of the specific food and non-food items provided by the
suppliers,
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(o)

The acceptance of pre-determined prices affixed on the product by
LONDON SUPERMARKET LTD as refailer, without the words
‘recommended ptice’ by the suppliers may constitute an acqulescence
on their part to the policy of the suppliers to affix the resale prices of the
products as determined by themselves on the product, which may in turn
amount to an agreement,

The contractual agreements which are binding in nature, contain explicit
clauses with clear mention of the obligations to be adhered fo hy
LONDON SUPERMARKET LTD as well as provide for direct and Indirect
price delerminations. These trade agreements qualify as an agreement
demonstrating concurrence of wills between parties to adopt RPM with
respect fo the supply of food and non-food items provided by the
suppliers.

1.12 The Executive Director has further assessed the Undertakings offered by
LONDON SUPERMARKET LTD. The Executive Director takes the view that
the proposed Undertakings satisfactorily addresses the concerns identified
in the Report for the following reasons —

a. LONDON SUPERMARKET LTD has undertaken to inform the
suppliers that it is no longer party to the restrictive clause
constituting RPM and shall either modify the agreement or enter
into a new agreement which does not contain RPM clauses with
the suppliers;

b. LONDON SUPERMARKET LTI has undertaken not to, in any
manner whatsoever, enter into or otherwise facilitate, either
explicitly or implicitly, the implementation of any agreement with
the above-mentioned suppliers and/or any other supplier that
involves resale price maintenance;

¢. LONDON SUPERMARKET LTD has undertaken to inform the
suppliers concerned that any resale price on the price lists by the
suppliers will be considered fo be recommended prices and that
LONDON SUPERMARKET LTD shall be free to defermine its own
resale price.

d. LONDON SUPERMARKET LTD has undertaken, where any of the
above-mentioned suppliers and/or any other supplier has
recommended a minimum resale price for its goods and the resale
price appears onh the goods, to inform the supplier, in writing, that
it shail make sure that the words ‘recommended price’ appear next
to the resale price, and shall not accept/offer for sales such
products
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e. The behavioural measures undertaken by LONDON
SUPERMARKET LTD shall be disseminated to its infernal
management and commercial employess engaged in the
purchase and/or resale of the suppliers’ products, thereby
minimizing risks of RPM conduct being promoted by employees
and ensuring that commercial dealings with the suppliers are in
compliance with the Act,

1.13 The Executive Director recommends that the Commission accepts the

Undertakings and grants immunity from fines to the Applicant for its
participation in the reported RPM conduct,

Legal Framework

1.14 Section 43 of the Act prohibits and renders void ‘any vertical agreement

between enterprises to the extent that it involves resale price maintenance’.
RPM is in turn defined at under section 2 of the Act as ‘an agreement
between a supplier and a dealer with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reselling a product or service to his customers’,

1.15 Having regard to the conditions prescribed under the RPM Amnesty

Programme, an enterprise will banefit from immunity from financial penaity
if it is involved in a conduct(s) that falls within the scope of section 43 of the
Act and satisfies the conditions of the said programme,

1.16 In addition to admitting having participated in one or more RPM

agreement(s), the applicant-enterprise is required fo provide full and
complete disclosure of all information, evidence and records available to it
that refate to the reported RPM conduct. The enterprise is also required to
maintain continuous and complete co-operation from the time of its
application until the conclusion of any action by the CCM on the matter,
Including by securing the cooperation of its directors, officers and
employees in view of effectively and expeditiously concluding the
assessment process,

1.17 Pursuant to section 63(3) of the Act, the threshold for the acceptance of

undertakings under section 63(3} is that the Commission must be satisfied
that the undertakings address “aff the concerns it has about any prevention,
restriction [or] distortion (...} of competition" which may arise from the
matter at hand,

Determination under sections $9(7) and 63 of the Act
1.18 Having regard to the Application submitted by LONDON SUPERMARKET

LTD, the concerns which have been identified by the Executive Director in
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his Report, and the Undertakings offered by the Applicant, the Commission
datermines that -

1) LONDON SUPERMARKET LTD has, in its Application, admitted its
participation in one or more RPM agreement(s) viz

{H the acceptance of price list without the mention of
‘Recommended Price’;

(i)  the acceptance of vertical ptice restriction in suppliers’ contracts,
undertaken, in its own name or through WAY GUILD (MTIUS;)
L TD, that includes price determination of the products; and

(i) the acceptance of price labelling on products without the words
'‘Recommended Price’;

2) LONDON SUPERMARKET LTD has complied with requirements (ii) and
(i) of paragraph 5.6A(b) of the CCM 3 Guidelines, as stated In the
Report;

3) The Undertakings submitted by the LONDON SUPERMARKET LTD
satisfactorily address the Commission’s concerns in so far as -

a. LONDON SUPERMARKET LTD has ceased its participation
infterminated all RPM agreements to which it was a party, as
reportad in its Application;

b, LONDON SUPERMARKET LTD has undertaken to put in place other
measutes as stated in section 1.12 of this document that would
guarantee compliance with the Act.

V. Decision

NOW THEREFORE,

For the reasons set out in this Decision, the Commission decides as follows:

1) We accept that the Application made by LONDON SUPERMARKET LTD
satisfies the conditions presciibed under the RPM Amnesty
Pragramme as set out in paragraph 5.6A of the CCM 3 Guidelines on
Collusive Agreements,

2)  Woe accept the Undertakings offered by LONDON SUPERMARKET LTD,
which are being published as per section 63(4) of the Act (see Annex);
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3) The Undertakings shall be effective as from the date of this decision;
and

4)  We grantimmunity from _fiﬂancia'l penalty to LONDON SUPERMARKET
LTD pursuant to section 59(7) of the Act for the Reported RPM
conduct.

Done af Port-Louis this 12 December 2018.

Mr. C. Seebaluck
(Commissioner)

Mrs. M. B. Rajabally
{Commissioner)

 Mrs. V. Bikhoo
(Commissioner)
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Undertakings to the CCM
Undertakings provided by LONDON SUPERMARKEY LT to the Competition Cominisslon
Pursuant to an Application for Amnesty dated 15 Dctober 2017

In connecklan with the Competition Commisston’s Amnesty Progratome for Resale Price
Malntenance

{pate of Undertakings}
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2

Definltiong:

Eor the plposa of the present undartalings, the followlng terms sholl have tha following
maanings:

LONDON SUPERMARKET LTD (horaln “London Supermarket’} : London Supermerket and
tneludes its bronches, substdiaries, or affillates;

Affillate;-aiy entargrisn directly or Indlractly contégllad by London Supermarlat;

Act; the Campatition Acl 2007

Commission: the Compretition Commission establishad under saction 4 of the Campetition Act
2007,

Effactiva Data: the date on whith the Conwmlsslon dellvess {ts decston to aceapt these
Undertakings;

Full Implementation Date: a shiaximian of three (3] months as from the effective date;

Resale plce malntonance: means a0 agreement between o suppliar and 3 dealer with the
object or effact of directly or Indiractly establishing a fixed or minimum price or price lavil to
b ahsurved by the dealar when reseliing a product or servics to his customers;

RibM: rasale price malntenance,

Backaround:

London Supermarkot &5 & retalior operating under the "WAY' franchisa 1n Mauritius In the retall
sector Fot fast-maving consuiner goads far both foot and non-food e,

By itg letter dated 15" October 2017 addressed to'the Compatition Contmission and pursuan
to paragraph 5.6A of the 'CCM 3 Guidalines - Coflusive Agraements' {amended June 2017},
Londont Suparmarket has made an application for mmnesty undet the CCM Amnasty
Programme for Resate Price Maintenance [RPM] {the ‘Application’),

The reparted ackivity voives three practices whereby London Hegent has:

{h atcopted products with resale prices pre-dotarmined In price Nists by &y suppliars
withoul the words “recomatandad price™; (the "Practice 1) and

i) accopted produnts with resaln prices |we-datermined and pre-tabsfled on the
products by Its suppilers without the wovds “recommentad rice” appearing nest to

ihe resate pilees; {the “Practice 1M} and
(i} entered; In its own name or through WAY GUILD (MTIUS) LTD {hereln "Way Gulld"),
into contraciual agreements with suppliers, which contali clauses on the rexsale prices

of products (the “Practice IN°).
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Pracilca | s [h relation to the folivwing suppliaes

Prantlce 1§ s In relatios to the following suppliers;

The agreement with respect to Praitive W s tn ralatlan to the following suppllers: §

The identified sugpliers for Practice 1, I} anit il shall sftogether harele after be referred to at
*tha Suppliors’,

Section 43 of the Act prolibits ressle prce maintenance and section 43(3) of the AGL provides
that ‘where a supplier or producer has recommended a minkmum resafe price to a reselior of
gobds and the pisale price dppiners on the foods, the words ‘recummuended price’ stialt appeor
niext to the rasale price’”

With reforance to Pragtices |, 1t and ill, London Suparmarkst is plven th understand that those
oy e In contravention of Section A3 of fie Competltlon Act 2007 and may therelore pose
as gonéarhs which have arlsen during an fiwestigation ta respeit o the application.

Pursuant to the conditions laid down In the CCM 3 Bildatines (amanded Juni 2017); for the
prtpose of obtalning REM Amvesty, London Supertacket s, by the preseat; providing
undartakligs ralated specificaily to the impughad ngreement dnd any restrictive effects |} has
hadl on competition under section 63 of the Campedition Act 2007 with aview to gllaying.any
possibla concerns of the L'om;satit!on Commissian In rabstion thérato and obtaining the

Fetjisestad amaosty.
3. Measwies proposed as Undertakings
Pursyant to section 63 of the Al London Supermarket hereby uiddgriakes loapply, by the 1)

tplementation date; the following measures in its eommersial daalings with the above-
mentioned suppilers, In the casale of their respective goods or servites In Maurittus:

3.1, Rehavioural Undeviakings

tandon S_ufanﬁn.arl(k{ shall inform the suppllefs that It Is holonger party te the pestriciive
clauge constititing R and shall either modily the agreameat-or eiter inle a naw Agrasment
which doas not contaii RPM clauses with the suppliers;
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Loindan Superinarket shall uot, In any manner whatsoaver, enter into or otharwise facilitate,
either oxplicttly or fmpllcitly, the implementation of any agreement with the above-mentloned
suppllers andfer any othér supplier that Invelvos resale price maintenance;

Lunglon Supermaret shall inform the suppliers concerned that any resele price on prics (st
iy the suppllers will he considerad to be racomimended prices ond thal Lonton Supermarkel

18 frea 1o détonming s owi resale price,

London Supermarkal shafl, where any of the above-nentioned suppliers sndfor any ather
seeppllar has recomptanded 3 infnfium rosale price for its goods ami the resate price appears
on the goods, Infotm tha supplivr, In writlng, that it shall male sure that the words
‘recommentied price’ eppear next to Wie restls price, and shall not acceplioffer for sates such

produgts.

3.7, Informiation Disseminatlon

tondon Suparmarked shall teke all nppropiiate measures to ensure that all (té Internal
management, directors, and employees engaged In the purchase and/ot resale of poods
andfor services are fully aware of and actively implémant the present undertalings when
Imnlementing London Supermarket pricing policy, In line with the provisions of the Act,

4.3, Reporting

Landon Supermarket shell immediately inform the Commission, Ih writing, of any attempt on
tha part of the above-mantioned suppllers to implement or otherwise coarce of iInduce the
Iplamentation of resale price malntenance to he observad by Landon Superminrkel raseliing
the supplier's goods and shall provide the Commissian with nll documents, information, snd
avidence avallable {o It In support thereof;

Landen Supermarket shall provide the Commlsslon with a copy of any amended agraenmsat
governing its commarcial refationship with each of the above-mamtioned suppliers as proof
that Landoh Supsrirket has [rrevocably ceased the Impugried rasele price maintennee;

Londoy Supermarket shall, as from the effective data, take ali reasonable steps to ensure that
afl communleations, nagotintions, srangemants with the sbove-mentioned suppilers are
progetly documented and archived to demonstrata compliance with the prasent ondertakings
when reselfing the sbove-mentloned suppliers’ goods;

London Suparmarket shal, by the full impfementation date, submit a wrltten repatt to the
Commission datailing the Implamantation of this undortaking,
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4. Intry inlo fosce

These undertakings shall be effective ns from the date It Is accepted by the Cominission In the
form af a decision of the Commission and shall be fully frmplemented by full Imploarentatlon

date,

—
(Signatsiie

Name: A A YATBAL 47

PDIR\M VR cASE

Duly authorised for and on behalf of:
LONDON SUPERMARKET LTD

None: _KMM. W ol &j_qw':dd v

heerci®

Duly authorised for and on bahalf of:
LONDON SUPERMARIKEY LTD

Pasition:
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