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Decision of the Commissioners of the Competition Commission
of 12 December 2018

relating to a proceeding under section 59(7) of the Competition Act 2007
further to a Report of the Executive Director on the matter referred fo as
‘INV042/RPM/008/07 ~ Review of SOCIETE KAN WAH & CIE RPM Amnesty
application’

(CCMIDSH0030/13 —~ Application for Immunity made by SOCIETE KAN WAH &

CIE under the Competition Commission’s Amnesty Programme for Resale
Price Maintenance)

THE COMMISSION

Mr. C. Seebaluck - Commissioner {Chairperson)
Mrs. M. B. Rajabally - Commissioner,
Mrs. V. Bikhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard to paragraph 5.6A of CCM3 Guidelines on Collusive Agreements
regarding the Competition Commission’s Amnesty Programme for Resale Price

Maintenance,

Having regard to the Competition Commissicn Rules of Procedure 2009,

Having regard to the undertakings offered by SOCIETE KAN WAH & CIE on 11" May
2018,

Having regard to a report of the Executive Director dated 29t June 2018,

WHEREAS:
I. Introduction

1.4 This Decision relates to an application for immunity dated 15" October 2017
made by SOCIETE KAN WAH & CIE pursuant to the Competition
Commission’s Amnesty Programme for Resale Price Maintenance
prescribed under paragraph 5.6A of CCM3 Guidelines on Collusive
Agreements (the ‘Application’). As part of the conditions set ouf thereunder,
uhdertakings have been offered to the Commission by SOCIETE KAN WAH
& CIE on 11* May 2018 (‘the Undertakings’). '

1.2 Having taken cognizance of a report of the Executive Director dated 29t
June 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of section 59(7) of the Act, the
conditions prescribed under paragraph 5.6A of CCM3 Guidelines on
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Collusive Agreements and considering in particular, the Undértakings
offered pursuant to section 83(3) of the Competition Act 2007 (the ‘Act’).

H. Background

i

13

1.4

i,

1.5

1.6

Competition Commission’s RPM Amnesty Programme

Pursuant to section 59 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunity or leniency to any person in such
circumstances as may be prescribed. Effective from 05 June 2017 until
20" Gcetober 2017 inclusively?, the Commission put in ptace a one-off, fime-
limited amnesty programme for any enterprise involved in resale price
maintenance by waiving the restricion at paragraph 5.3 of CCM3
Guidelines an Callusive Agreements, viz., that only RPM which facilitates a
carte] can benefit from ieniency and the associated footnote 3 thereat and
subject to the applicant-enterprise fuffilling the conditions prescribed under
paragraph 5.6A (b) of the said Guidelines (the 'RPM Amnesty Programme’).

The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties to any enterprise applying for
RPM Amnesty are that the applicant -

i. admits its participation in an agreement involving RPM,

ii. provides the Competition Commission (CCM) with all the information,
documents and evidence available to it regarding the RPM, and as
required by the CCM,

fii. maintains continuous and complete co-operation until the conclusion
of any action by the CCM in relation to the matter, and

iv. offers undertakings that satisfactorily address the competition
concerns of the CCM.

The Applicant and the Application

SOCIETE KAN WAH & CIE operates as an independent retailer under the
Way Franchise, as London Way Vacoas, in the retail sector for both food
and non-food items and bears the following Business Registration Number

P07002285,

SOCIETE KAN WAH & CIE has made an application, in its capacity as
reseller, in writing, to the CCM, through its authorised signatory on the 15%
October 2017. The reported RPM conduct, as submitted in the application,
makes reference to the acceptance of price lists without the mention of

1 The Comimission had extended the validity of the RPM Amnesty (CCM 3 Guidelines - Amended 3 Cclober
2017) from 05 October 2017 to 20" October 2017, '
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iii.

1.7

1.8

1.8

1.10

recommended price’, price determinations in contractual agreen‘iénts,
undertaken, either in its own name or through WAY GUILD (MTIUS) LTD
and acceptance of products with price labelling without the mention of
‘recommended price’.

The Investigation

Upon receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to investigate whether the reported conduct
may amount to an RPM within the ambit of section 43 of the Act.

Upon completion of his investigation, the Executive Director submitted a
report on the matter to the Commission on 29" June 2018, The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns identified by him, and
his recommendations in respect of the Application (the ‘Report’).

The Executive Director's findings are that the application satisfies the
conditions i, ii and iii set out under paragraph 5.6A(b) of CCM3 Guidelines
for RPM amnesty. The Executive Director is satisfied that SOCIETE KAN
WAH & CIE has admitted its participation in conduct falling within the ambit
of RPM under section 43 of the Act, as supported by the documentary
evidence submitted and has maintained continuous and complete co-
operation from the time of its Application to the issuance of the Executive
Director’'s Report.

Further to his assessment of Application, the Executive Director, in his
Report, takes the view that SOCIETE KAN WAH & CIE in its capacity as
reseller of food and non-food items, has engaged in a conduct that raises
competition concerns under section 43 of the Act.

1.11 The Executive Director views that:

(a)

The price list, establishing the minimum promotional resale prices,
without the mention of ‘Recommended Price’, may be construed as a
minimum pricing policy in relation to promotional offers from the
suppliers. The price list may thus constitute an agreement, taking inte
consideration the tacit or implicit acquiescence of SOCIETE KAN WAH
& CIE to accept a pricing policy, even if the pricing policy has been
imposed unilaterally by the suppliers. The price list, therefore
demonstrate the concurrence of wills between SOCIETE KAN WAH &
CIE and the suppliers to adopt RPM with respect to the supply of the
specific food and non-food items provided by the suppliers.
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(b)

(e)

The acceptance of pre-determined prices affixed on the product by
SOCIETE KAN WAH & CIE as retailer, without the words ‘recommended
price’ by the suppliers, may constitute an acquiescence on their part to
the policy of the suppliers to affix the resale prices of the products as
determined by themselves on the product, which may in turn amount to
an agreement,

The confractual agreements which are binding in nature, contain explicit
clauses with clear mention of the obligations to be adhered to by
SOCIETE KAN WAH & CIE as well as provide for direct and indirect price
determinations. These trade agreements gualify as an agreement
demonstrating concurrence of wills between parties to adopt RPM with
respect to the supply of food and non-food ifems provided by the

suppliers.

1.12 The Executive Director has further assessed the Undertakings offered by
SOCIETE KAN WAH & Cik. The Executive Director takes the view that the
proposed Undertakings satisfactorily addresses the concerns identified in
the Report for the following reasons —

a. SOCIETE KAN WAH & CIE has undertaken to inform the suppliers
that it is no longer party to the restrictive clause constituting RPM
and shall either modify the agreement or enter into a new
agreement which does not contain RPM clauses with the suppliers;

b. SOCIETE KAN WAH & CIE has undertaken not to, in any manner
whatsoever, enter into ar otherwise facilitate, either explicitly or
implicitly, the implementation of any agreement with the above-
mentioned suppliers and/or any other supplier that involves resale
price maintenance,

c. SOCIETE KAN WAH & CIE has undertaken fo inform the suppliers
concerned that any resale price on the price lists by the suppliers
will be considered to be recommended prices and that SOCIETE
KAN WAH & CIE shall be free to determine its own resale price.

d. SOCIETE KAN WAH & CIE has undertaken, where any of the
above-mentioned suppliers and/or any other supplier has
recommended a minimum resale price for its goods and the resale
price appears on the goods, to inform the supplier, in writing, that
it shall make sure that the words ‘recommended price’ appear next
fo the resale price, and shall not accept/offer for sales such

products

e. The behavioural measures undertaken by SOCIETE KAN WAH &
CIE shall be disseminated to its internal management and
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commercial employees engaged in the purchase andfor resale of
the suppliers’ products, thereby minimizing risks of RPM conduct
being promoted by employees and ensuring that commercial
dealings with the suppliers are in compliance with the Act.

1.13 The Executive Director recommends that the Commission accepts the
Undertakings and grants immunity from fings fo the Applicant for its
participation in the reported RPM conduct.

Hi. Legal Framework

1.14 Section 43 of the Act prohibits and reriders void ‘any vertical agreement
between enterprises fo the extent that it involves resale price maintenance’,
RPM is in furn defined at under section 2 of the Act as ‘an agreement
between a supplier and a dealer with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reselling a product or service to his customers’.

1.15 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from immunity from financial penalty
if it is involved in a conduct(s) that falls within the scope of section 43 of the
Act and satisfies the conditions of the said programme.

1.16 In addition to admitting having participated in one or more RPM
agreement(s), the applicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records available to it
that relate fo the reported RPM conducf. The enterprise is also required to
maintain continuous and complete co-operation from the time of ifs
application until the conclusion of any action by the CCM on the matter,
including by securing the cooperation of its directors, officers and
employees in view of effectively and expeditiously concluding the
assessment process.

1.17 Pursuant to section 63(3) of the Act, the threshold for the acceptance of
undertakings under section 83(3) is that the Commission must be satisfied
that the undertakings address “afl the concerns it has about any prevention,
restriction [or] distfortion (...} of competition” which may arise from the
matier at hand.

IV. Determination under sections 59(7) and 63 of the Act

1.18 Having regard to the Application submitted by SOCIETE KAN WAH & CIE,
the concerns which have been identified by the Executive Director in his
Report, and the Undertakings offered by the Applicant, the Commission
determines that —
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1) SOCIETE KAN WAH & CIE has, in its Application, admitted its
participation in one or more RPM agreement(s) viz

(0 the acceptance of price [ist without the mention of
'‘Recommended Price’;

(il  the acceptance of vertical price restriction in suppliers’ contracts,
undertaken, in its own name or through WAY GUILD (MTIUS)
LTD, that includes price determination of the products; and

(i)  the acceptance of price labelling on products without the words
‘Recommended Price":

2) SOCIETE KAN WAH & CIE has compiied with requirements (i) and (iii)
of paragraph 5.6A(b) of the CCM 3 Guidelines, as stated in the Report;

3) The Undertakings submitied by the SOCIETE KAN WAH & CIE
satisfactorily address the Commission’s concerns in so far as —

a. SOCIETE KAN WAH & CIE has ceased its participation
infterminated all RPM agreements to which it was a party, as
reported in its Application;

b. SOCIETE KAN WAH & CIE has undertaken to put in place other
measures as stated in section 1.12 of this document that would
guarantee compliance with the Act.

V. Decision

NOW THEREFORE,

For the reasons set out in this Decision, the Commission decides as follows:

1} We gccept that the Application made by SOCIETE KAN WAH & CIE
satisfies the conditions prescribed under the RPM Amnesty
Programme as set out in paragraph 5.6A of the CCM 3 Guidelines on-
Collusive Agreements;

2)  We accept the Undertakings offered by SOCIETE KAN WAH & CIE,
which are being published as per section 63(4) of the Act (see Annex);

3) The Undertakings shall be effective as from the date of this decision;
and
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4)

Daone at Port-Lo

Mr. C. Seebaluck

(Commissioner)

Mrs. M. B. Rajabally

(Commissioner)

Mrs. V. Bikhoo
(Commissioner)

<

We grant immunity from financial penaity to SOCIETE KAN WAH &
CIE pursuant to section 59(7) of the Act for the Reported RPM
conduct.

uis this 12 December 2018.
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Underiakings to the CCM
Undertakings provided by SOUIETE KAN WAH B CIE 1o the Competition Coammission
Pursuant to an Application for Amnesty dated 15% October 2017

n conngction with the Competitlon Compission’s Amnesty Programme for Resale Price

Malntenanse

[Date of Undertakings]
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1. Definitions:

For tha purpess of the preseat undertakings, the following {arms shall have the following
resings:

EOCIETE KAM WAH & CIF thereln Londen Way') : Lontdon Way and includes its branches,
sudasltarias, or gifiaies;

Affillate: any enterprise directly or indlractly cuntrolied by London Way;

Azt: the Compeiltion Act 2007;

Comenission: the Competition Commission establizhed under section 4 of tha Compatition Act
2007

Effechive Dater the date on which the Commission defivers Hs decislon to sccept these
Undertakings;

Full implementoilon Date: 3 marimur of thees {3} months as from the effective date;

Hosale price malntgnance: means an agreement belween & supplior and a dealer with the
obiject or sffect of diveetly or Indirectly establishing a fixed or minimurr price or price ovel o
te abseryed by 1he dealer when reselling a product or service to hs custamers;

REb resale price maintenante,

Background:

London YWay is 3 relailer operaling undar the "WaY franchise [n Mauritios in the retall setlor
for fast-moving cansymer goods for beth food shd non-food items,

By i fatter dated 15 October 2017 addressed to the Competitlon Commilsslon and pursuant
to paragfaph 5.04 of the *0CM 3 Guidefines —~ Collusive Agreements’ {amended June 2017),
London Way has made an application for amnesty Lnder the COM Amnesty Programmg for
Rasala Price Malntenance [APM] (the ‘Application’],

The reporied actlvity invalves thres practices whereby London Way hus:

§i) aecepted products wikh resale prices pre-determined in price st by its suppliers
without the words "recommended price”; {the *Practlee '} and

{1 accepted groducts with resale prices pre-determined and pre-abefted on the
producis by Be supplle s without the words “recommended price” appearing hext fo
the resale prives; (Fhe "Practice )"} 3nd

{11} entersd, In {5 own namea or thieugh WAY GUILD {MTIUS) LTI {herein "Way Build’},
irvto copd racteat sgreoments with suppliars, which contain clauses on the resale prices

af products {the “Practice 1),
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The agreement with respect to Practica Il is in refation to the following supplier

The identified suppliers for Practice ), fi and I shall altopsther hereln 3ftér be referrad (o as
‘the Suppliery’,

Saqlioft 43 of the At prohibits resate price maintenance and section 43{3} of the Act provides
that ‘where a supplier or producer Bas retommended & minimum resale price ko a resefier of
goods and the resale price appears on the goods, the words recommendeid price’ shall appear
next to the resple price.’

With refardnce to Practices |, )l and i1, Londan Way 15 given to understand thet thase may be
in contravention of Section 43 of the Competitian Act 2007 and may tharefore pose asg
concerns which have arisen during an investigation in respect ta the application.

Fursuant to the conditions laid down In the COM 3 Guidalines {amended June 2017), for the
purpose of obtaining RPM Amnesty, London Way s, by the present, providing undertakings
efated specifically to the bmpugned agreement and any restrictive effects It has had on
competition under section 63 of the Competition Act 2007 with 4 view to altaying any poséible
concerns of the Competition Commission In relation thereto and obtaining the reqﬁested

Afnesty,
Weasures praposed as Underiakings

Pursusht to section 63 of the Act, Lofdon Way hereby underiakes to apply, by the full
inplementation date, the foflowing measures in its commercial dealings with the above-
mentionsd suppliers, in the resale of their respective gonds or sepvices in Maouritlus;

3.1, Behaviours! Undettakings

London Way shelt Inform the suppliers that it |s no longer party to the restrictlve dause
constituting APM and shall elther modify the agresment or entarintp & rew agreement which

fdoes pot contaln RPM clauses with The suppliers;
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London Way shall not, fn any mannar whatsoever, enter inte of otherwise facilitate, eithey
axplicitly or mplicilly, the Implemeitation of any agreemant with fhe shove-mentioned
supphiers and/or any other suppller that invalves resale price raintanance;

London Way shail inform the suppliers toncerned that any resale price on price fists by the
supplers will be considered to be recomniented prices and that London Wy s free 10

datermine its own reale price,

tondon Way shail, where any of the above-mantioned suppliers andfor any other supplior has
recommenided a minintim resale price For tes goods and the resale price appears on the goods,
inform the supplies, i wiiting, that it shalf fake sure tht the words ‘recammended price’
appear next to the resale price, and shall not acceptfotfer for sales such products.

3.2, information Disseliination

Lontlon Way shall take all appropriate measures 1o ensuré that all 115 Intarndl management,
directars; and employees angaged in the purchase and/or 7esale of goods and/or senvices ate
fulty aware of and actively Implemant the present undertakings when implementiing London
Way pricing policy, inine with the pravisions of the Act.

3.3, Raporting

Londan Way shall immediately inform the Commission, In writing, of any attampt on the pant
of the above-trentioned suppliers to implement or otherwise coerce or Induce the
implamentation of resale price maintensnce to he observed by Londen Way reseliing the
suppliar's goods and shail provide 1he Commission with all documents, information, and
evidence avaHable to it in support thereof;

Londan Way shall provide the Commission with a copy of any amended agreement governing
its cammerclal refationship with gach of the above-mentionad suppliers as proof that Lendon
Way has irrevocably ceased the impugned resale price maintenance;

London Way shall, as from 1he effective date, take ali reasorablo treps to ensure thal all
communications, negotiations, arrangements with the above-mentioned suppllers an
properly documented and archived to demanstrate compliance with the present undectakings
when fesefling the above-mentioned suppliers’ goods;

{ondon Way shall, by the Rl implemeritation date, suhmit a written report to the Commfssion
detaifing the implementation of this uhdertaking,
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4. Entryintoforee

 These undertakings shall be cfective aé frim the date It s accepted by the Commistion n the
form oi'a decasion of e Cﬂmmisswn and shail be fully Implementad by fisll implementation

"date '_ o

Po:ltion. &xf\ .

e e

: Duiy ditharised for and on behalf of.
SOCIETE KAN WAH B CIE

- Buly au:th.or'asiﬁed for and on behalf of

.A‘Qﬁfmn

-

Islgna!ur& of BE}ﬁtﬁr Nc 2]
Name: Korld Foumg

Posnion:,

SOCIETE IKAMN WAH & CIF
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