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Decision of the Commissioners of the Competition Commission
of 12 December 2018

relating to a proceeding under section 5%(7) of the Competmon Act 2007
further to a Report of the Executive Director on the matter referred to as
‘INV042/RPM/008/08 ~ Review of LONDON REGENT & GO LTD RPM Amneaty

application’ :

(CCMIDS/0030/14 ~ Appllication for Immunity made by LONDON REGENT & CO
LTD under the Competition Commission’s Amnesty Programme for Resale
Price Maintenance)

THE COMMISSION

Mr, C. Seebaluck - Commissioner (Chairperson)
Mrs. M. B. Rajabally - Commissioner,

Mrs. V. Bikhoo - Commissionet,

Having regard to the Competition Act 2007,

Having regard to paragraph 56A of CCM3 Guldelines on Collusive Agreements
regarding the Competition Commission’s Amnesty Programme for Resale Price
Maintenance,

Having regard to the Competition Commission Rules of Procedure 2009,

Having regard to the undertakings offered by LONDON REGENT & CO LTD on 11"
May 2018,

Having regard to a report of the Executive Director dated 20" June 2018,
WHEREAS:

i, Introduction

11 This Decision relates fo an application for immunity dated 15% October 2017
made by LONDON REGENT & CO LTD pursuant to the Competition
Commission’s Amnesty Programme for Resale Price Maintenance
prescribed under paragraph 5.6A of CCM3 Guidelines on Coliusive
Agresments (the ‘Application’). As part of the conditions set out thereunder,
undertakings have been offered to the Commission by LONDON REGENT &
COLTD on 11t May 2018 (‘the Undertakings’).

1.2 Having taken cognizance of a report of the Executive Director dated 29t
June 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of section 59(7) of the Act, the
conditions prescribed under paragraph 5.6A of CCM3 Guidelines on
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Collugive Agreements and considering in particular, the Undertakings
offered pursuant to section 83(3) of the Competition Act 2007 (the 'Act).

. Background

i

1.3

1.4

L.

1.5

1.8

Competition Commission’s RPM Amnesty Programme

Pursuant to section 59 of the Competition Act 2007 (the 'Act), the
Commission may grant immunity or leniency to any person in such
circumstances as may be prescribed, Effective from 058" June 2017 until
20t October 2017 inclusively!, the Commission put in place a one-off, time-
limited amnesty programme for any enterprise involved in resale price
maintenance by waiving the restriction at paragraph 53 of CCM3
Guidelines on Collusive Agreements, viz,, that only RPM which facilitates a
cartel can benefit from leniency and the associated footnote 3 thereat and
subject to the applicant-enterprise fulfilling the conditions prescribed under
paragraph 5,8A (b) of the said Guidelines (the 'RPM Amnesty Programme’).

The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties to any enterprise applying for
RPM Amnesty are that the applicant -

i. admits its participation In an agreement involving RPM,

ii. provides the Competition Commission (CCM) with all the information,
documents and evidence available to it regarding the RPM, and as
required by the CCM,

fl. malntains continuous and complete co-operation until the conclusion
of any action by the CCM in relation to the matter, and

jv. offers undertakings that satisfactorily address the compedition
concerns of the CCM.

The Applicant and the Application

LONDON REGENT & CO LTD operates as an independent retailer under the
Way Franchise, as London Way Regent, In the retail sector for both foed
and non-food items and bears the following Business Registration Number
C07040049,

LONDON REGENT & CO LTD has made an application, in its capacity as
reseller, in writing, to the CCM, through its authorised signatory on the 15"
October 2017. The reported RPM conduct, as submitted in the application,
makes reference to the acceptance of price lists without the mention of

1The Commission had extended the validity of the RPM Amnesty (CCM 3 Guidelines - Amended 34 October
2017} from 05" October 2017 to 20" October 2017,
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.

1.7

1.8

1.9

1.10

1.11
(a}

‘tecommended price’, ptice determinations in contractual agreements,
undertaken, either in its own name or through WAY GUILD (MTIUS) LTD
and acceptance of products with price tabelling without the mention of
'recommended price’.

The Investigation

Upen receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to investigate whether the reported conduct
may amount to an RPM within the ambit of section 43 of the Act,

Upon completion of his investigation, the Executive Director submitted a
report on the maiter to the Commission on 29" June 2018. The Report
sontains the findings of the Executive Director, his assessment of whether
the proposed Undettakings address all the concerns identified by him, and
his recommendations in respect of the Application (the 'Report’).

The Executive Director's findings are that the application salisfies the
conditions i, it and ifi set out under paragraph 5.6A(b) of CCM3 Guidelines
for RPM amnesty. The Executive Director is satisfied that LONDON
REGENT & CO LTD has admitted its paricipation in conduct falling within
the ambit of RPM under section 43 of the Act, as supported by the
documentary evidence submitted and has maintained continuous and
complete co-operation from the thme of its Application fo the issuance of the
Executive Director's Report,

Further fo his assessment of Application, the Executive Director, in his
Report, takes the view that LONDON REGENT & CO LTD in its capacily as
reseller of food and non-food ifems, has engaged in a conduct that ralses
compedtition concerns under section 43 of the Act,

The Exscutive Director views that:

The price list, establishing the minimum promotional resale prices,
without the mention of 'Recommended Price’, may be consirued as a
minimum  pricing policy in relation to promotional offers from the
suppliers. The price list may thus constitute an agresment, taking into
conslderation the tacit or implicit acqulescence of LONDON REGENT &
CO LTD to accept a pricing policy, even if the pricing policy has been
imposed unliaterally by the suppliers. The price list, therefore
demonsirate the cancuirence of wills between LONDON REGENT & CO
LTD and the suppliers fo adopt RPM with respect to the supply of the
specific food and non-food tems provided by the suppliers,
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(b)

{©)

The acceptance of pre-determined prices affixed on the product by
LONDON REGENT & CO LTD as retailer, without the words
‘recommended price’ by the suppliers may constifute an acquiescence
on their part to the policy of the suppliers to aifix the resale prices of the
products as determined by themselves on the product, which may in tum
amount to an adreement.

The contractual agreements which are binding in nature, contain explicit
clauses with clear mention of the obligations to be adhered to by
LONDON REGENT & CC LTD as well as provide for direct and indirect
price determinations. These trade agreements qualify as an agreement
demonstrating concurrence of wills between parties to adopt RPM with
raspect to the supply of food and non-food items provided by the

suppliers,

41 12 The Executive Director has further assessed the Undertakings offered by
LONDON REGENT & CO LTD, The Executive Director takes the view that
the proposed Undertakings satisfactorily addresses the concerns identified
in the Repott for the following reasons —

a. LONDON REGENT & CO LTD has undertaken to inform the
suppliers that it is no longer party to the restrictive clause
constituting RPM and shall either modify the agresment or enter
into a new agreement which does not contain RPM clauses with

the suppliers,

b. LONDON REGENT & CO LTD has undertaken not to, in any
manner whatsoever, enter into or otherwise facilitats, either
explicitly or implicitly, the implementation of any agreement with
the above-mentioned suppiiers and/or any other supplier that
involves resale price maintenance;

c. LONDON REGENT & CO LTD has undertaken fo inform the
suppliers concerned that any resale price on the price lists by the
suppliers will be considered to be recommended ptices and that
LONDON REGENT & CO LTD shall be free to determine its own
resale price.

d. LONDON REGENT & CO LTD has undertaken, where any of the
above-mentioned suppliers and/or any other supplier has
recommended a minimum resale price for its goods and the resale
price appears on the goods, to inform the supptier, in wrifing, that
it shall make sure that the words ‘recommended price’ appear next
to the resale price, and shall not acceptoffer for sales such
products
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V.

e. The behavioural measures undertaken by LONDON REGENT &
CO LTD shall be disseminated fo its internal management and
commercial employees engaged in the purchase and/or resale of
the suppliers’ products, thereby minimizing risks of RPM conduct
being promoted by employees and ensuring that commeraial
dealings with the suppliers are in compliance with the Act.

1.13 The Executive Direcior recommends that the Commission accepts the
Undertakings and grants immunily from fines to the Applicant for its
participation in the reported RPM conduct.

Legal Framework

1.14 Section 43 of the Act prohibits and renders void ‘any vertical agreement
between enterprises to the extent that it involves resale price maintenance’.
RPM is in turn defined at under seclion 2 of the Act as ‘an agreement
between a supplier and a dealer with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reselling a product or service to his customars',

1.15 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from immunity from financlal penaity
if it is involved in a conduct(s) that falls within the scope of section 43 of the
Act and satisfies the conditlons of the said programme.

1.16 In addition to admitting having participated in one ot more RPM
agreement(s), the applicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records available to it
that relate to the reported RPM conduct. The enterprise is also required to
maintain continuous and complete co-operation from the time of its
application unth the conclusion of any action by the CCM on the matter,
including by securing the cooperation of its directors, officers and
employses In view of effectively and expeditiously concluding the
assessmen! process,

1.17 Pursuant to section 63(3) of the Act, the threshold for the acceptance of
undertakings under section 83(3) is that the Commission must be satisfied
that the undertakings address “alf the concems it has about any prevention,
restriction [or] distortion (..) of competition” which may arise from the
matter at hand.

Determination under sections 59(7) and 63 of the Act

1.18 Having regard to the Application submitted by LONDON REGENT & CO LTD,
the concerns which have been identified by the Executive Direcior in his
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Repott, and the Undertakings offered by the Applicant, the Commission
determines that —

1) LONDON REGENT & CO LTD has, in its Application, admitted its
participation in one or more RPM agreement(s) viz

(iy the acceptance of price list without the mention of
‘Recommended Price’,

(i)  the acceptance of vertical price restriction in suppliers’ contracts,
undertaken, in lts own name or through WAY GUILD (MTIUS)
LTD, that includes price determination of the products; and

(i)  the acceptance of price labelling on products without the words
'Recommended Price’;

2) LONDON REGENT & CO LTD has complied with requirements {iiy and
(iily of paragraph 5.8A{b) of the CCM 3 Guidelines, as stated In the
Report;

3) The Undertakings submitted by the LONDON REGENT & CO LTD
satisfactorlly address the Commission’s concerns in so far as ~

a. LONDON REGENT & CO LTD has ceased its participation
infterminated all RPM agresments to which it was a parly, as
reported in its Application;

b. LONDON REGENT & CO LTD has undertaken to putin place other
measures as stated in section 1.12 of this document that would
guarantee compliance with the Act.

V. Dascision
NOW THEREFORE,
For the reasons set out in this Decision, the Commission decides as follows:

1) We accept that the Application made by LONDON REGENT & CO LTD
satiefies the conditions prescribed under the RPM Amnesty
Programme as set out in paragraph 5.8A of the CCM 3 Guidelines on
Collusive Agreements;

2)  We accept the Undertakings offered by LONDON REGENT & CO LTD
which are being published as per section 63(4) of the Act (see Annex);
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3)  The Undertakings shall be effective as from the date of this decision;
and

4)  We grant immunity from financial penalty to LONDON REGENT & CO
LTD pursuant to section 59(7) of the Act for the Reported RPM
conduct.

Done at Port-Louis this 12 December 2018,

Mr. C. Seebaluck
(Commissioner}

Mrs. M. B, Rajabally
(Commissioner) T

Mrs. V. Bikhoo
{Commissioner)
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Undertakings to the CCM
Undertakings provided by LONDON REGENT & CQLTD to the Compatitins Commiysion

Pursuant to un Application for Amnesty dated 15% Octoher 2017
In connectlon with the Competition Commission’s Amnesty Pragramimne for Resate Peice
Maintenance

[Date of Undeftakings)
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1]

beflnitions:

Fot the purpose of thy present undertalings, te fallowing tetns shall have 1he tollowing
meanings:

LONDDN REGENT & €O V1D [hercin 'London Regent’} : London ftegent and includes its
branches, subsidlarles, or affilistas;

Affillate: any enterpsise directly or tndlrectly contralled by Lontdon Regent;

Act: the Cuingatitioi Act 2007;

Commission: the Compatitinn Commisslon established under section 4 of the Competitlon Act
2007;

Gifoctive Date: the date on which the Commission delivers its decision to accept these
Undertakings;

Fisll bpplementation Date: a maximum of Uirge {3) months as fror the effective date;

Resnle price mplntensnce: moans sh agreemosnt between a suppller and a dealer with the
ohject or etfect of directty or indivectly establishing a fixed or iminiowim price or price leve! to
be ohserved hy the dealer when reselliog » product or service o his customers;

RPM: resale price mamtensncd,

Background:

London Regent Is a retalley operating inder the ‘WAY franchise In Mauritlus in the retait
sector fof fast-moving consamer goods for both food and nan-food ftenis.

By lts Ialter dated 15 Octaber 2017 nddressed to the Competition Commission and pursuant
to paragraph 5.64 of the 'CEM 3 Guldetines ~ Collusive Agreemants’ {amendad jung 2017),
tondon Regent has matde an application for amnesty under the COM Amnasiy Programme for
Rasale Price Malntenaasa {RPM) {the 'Applicutian’l,

The reportad activity involves threé practlcés whereby London Ragent has:

(il accepted products with ressla prives pre-vetermined In price fists by Hs suppliers
without the words "racommended prica”; (the "Practics I°}; and

) acreptod produets with rasale prices pre-determined and predehalied an the
praducts by its suppllers without the words “racommanded price” appearing next to
the rasale prices; {the “Practice I); and

(i) enterad, br Its awn name or through WAY GUILD {(MTIUS) EYD {herein Way Guild"),
into contraciual agreements with suppliars, which contaln clauses on the resale prices
of products {the “Praction H"),
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pracilea | Is 1 relatlon to the following suppliers:

Practice 1l islh‘ila!l {m followlng pp!i‘e:-

ith rasy; et to Practico 3 is In 'ia!lan to the foliowing suppliors!

The dentifled supphers for Practice §, 1 and 11 shall altogether hereln afver be referred to as
'tha Suppliers’,

Section 43 of the Act prohibits rasate price maintenandte and sectlon 43(3) of thi Act pravides
that ‘whete a.supplier or praducer bias racommentied a painimum resale price to 1 reselior of
gaods and the reyale price appaars &n the goods, the words ‘recommendsd price’ shallappent
nxt Lo the resate prica.’

With pefararica to Practices [, i and Ill, Lorddon Regent s given ta understand that those may
be I sontraventlon of Sectidn 43 of the Compatitlon Acl 2007 and may therdfera pose as
tongerns which trave arisen durniz an Investigation [n respect to the uppltcation,

Pursyant th 1he conditions feld down tn the COM 3 Guldelines famendad Jube 2017), for the
purpose of obtaining RPM Ampesty, kehdon Regent is, by the prasent; préviding undertakings
velated specifically to Yhe thpugnad agreement and any festrictive effects it Bas had on
competition under sextion 63 of the Campetition Act 2007 with a view to allaying any possible
goncerns of the Compatition Commisslon In refation therato and obtaining the requested

amnesty.
3. Measures proposed as Undertakings.

Pursuant to section 63 of the Act, London Regenl hereby undertakes to apply, by the Fuli
implamentation date, the foflowing measurss i jts cammarcial dealings with the ahove-
yaentioned suppllers, in the regle of thelr respective goods ar sorvices in Magtitiug:

3.1, Behavioural Undertakings
London Regent shall Infore the suppllars that 1t 15 1o langer party to the restrictive clanse

constitutiog RPM ak shall elilier modify the agreenent or enter into 4 now greetdent which
dads not conlain RPM causes with the suppliers;
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London Regent sholt not, in any manner whatsoever, enter into or otherwise facilitate, either
explicitly ér implishly, the implementation of any agroament with the abovementloned
sippllers and/or any other supplier that involvas rasala price malntensnds;

London Regont shalt Inform the suppllers concerned that any cesale price on prica lists by the -
suppliers will be conslderad to be recommended prices and that Londun Regent s free to

. deteyming its own resale price.
~ London Regent shall, whare any of the-abovi-mentioned suppliers and/or any other supplier

has recommended a tinfmurn regale price for is goods and the rasale price appaars of the
goods, inform the suppller, In writing, that it shalt wake sure that the words ‘recommended
price’ appear next to the rasale pyice, and shall not accept/offer for sates such produats,

3.2, liformation Dissemination

London Regant shall take oll appropriate measures to ensura that ull its Internal munsgernent,
tractors, and employaes engaged [n the purchase and/os resale of goods and/or services sra
fully aware of and activaly implement the present undertalings when tmpiementing London
fegont pricing policy, ndine with the pravisions of the Act,

3.3. Reporting

London Raegént shall Iimmediately Inform the Coimmission, In writing, of ary attampt on the
purt of tha above-mentlonad suppilars to Implement or otherwise coarce or Induce the
implementation of rasule price malntenance to be ehserved by London Regent reseliing the
supplier’s goods ahd shall provide the Conwnlission with ali documaents, Informiation, and

ovidency available to it in support thereof;

tondon Ragent shall provide the Comimission with & copy of any amended agreement
governing Its cormerclal refationship with sach of tha above-menttoned suppliers as proof
that London Regent has rrevorably consed the impugned resale price malntenance;

London fegent shafl, a3 from the effective dats, take all ressonahle steps to ensure that afl

. commynications, negotlations, arergements with the shove-méntioned suppllers ave

properly documentad and archived ta demonstraie complinnce with the present undertakitngs
when resefling the above-mentionad suppllers’ goods;

Landon: Rogent shall, by the full implementation date, submil a written teport to the
Commissian datafiing the Implemantalion of this undertaling.
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4, kalry mto furce

These undertakings shalt be effective as from the date IL)s nccepted by the Commission in the
taron of a decision of thie Commisstan and shall ba fully Implemented by full Implementalion

clate.

lsfgna‘th.i.;rdgiaf No 1} ,
Nome, \%& A A A P(/\\c

Pm‘mar}:m_t\_’\: \

buly authorised for and on behalf of;
LONOON REGENT 8 COLTD

l\l\&»w"”é’ | |
{Slgnature of DlraAozj o
Nome: K BALL F ._c_dﬂﬂ(; &r-’wdﬂ
position: 'bf Lec TOL .

Didly anthorsed for and on behalf of;
LONDOQN REGENTY & CO LYD
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