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Deacision of the Commissioners of the Competition cemmissicﬁf
of 12 December 2018

relating to a proceeding under section 59{7) of the Commpetition Act 2007

further to a Report of the Executive Director on the matfer referred to as

‘INVO42/RPM/00B/09 ~ Review of LONDON DISTRIBUTION CO LTD RPM
Amnesty application’

(CCM/DS/0030/15 ~ Application for Immunity made by LONDON DISTRIBUTION

CO LTD under the Competition Commission’s Amnesty Programme for Resale
Price Maintenance)

THE COMMISSION

Mr. C. Seebaluck - Commissicner {Chairperson)
Mrs. M. B. Rajabally - Commissioner,
Mrs. V. Bikhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard to paragraph 5.6A of CCM3 Guideiines on Collusive Agreements
regarding the Competition Commission’s Amnesty Programme for Resale Price

Maintenance,

Having regard to the Competition Commission Rules of Procedure 2009,

Having regard to the undertakings offered by LONDON DISTRIBUTION CC LTD on
119 May 2018,

Having regard to a report of the Executive Director dated 29% June 2018,

WHEREAS: |

L, Introduction

1.1 This Declision relates to an application for immunity dated 15% Qetober 2017
made by LONDON DISTRIBUTION CO LTD pursuant to the Competition
Commission’s Amnesty Programime - for Resale Price Maintenance
prescribed under paragraph 5.6A of CCM3 Guidelines on Collusive
Agreements (the 'Application’}. As part of the conditions set out thereunder,
undertakings have been offered tc the Commission by LONDGN
DISTRIBUTION CO LTD on 11% May 2018 (‘the Undertakings’).

1.2 Having taken cognizance of a report of the Executive Director dated 26t
June 2018 on the matler, the Commission has determined the present
matter on the basis of the provisions of section 59(7) of the Act, the
gonditions prescribed under paragraph 586A of CCM3 Guidelines on
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Collusive Agresments and considering in particular, the Underiakings
offered pursuant to section 83(3) of the Competition Act 2607 (the ‘Act)).

ll. Background

i

1.3

1.4

H

1.5

1.6

Competition Commission’s RPM Amnesty Programme

Pursuant to section 58 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunity or leniency to any person in such
circumstances as may be prescribed. Effective from 05% June 2017 undil
20" October 2017 inclusivelyt, the Commission put in place a one-off, time-
limited amnesty programme for any enterprise involved in resale price
maintenance by waiving the restriction at paragraph 5.3 of CCM3
Guidelines on Collusive Agreements, viz,, that only RPM which facllitates a
cartel can benefit from leniency and the associated footnote 3 thereat and
subject to the applicant-enterprise fulfilling the conditions prescribed under
paragraph 5.6A {b) of the said Guidelines (the 'RPM Amnesty Programme’).

The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties fo any enterprise applying for
RPM Amnesty are that the applicant -

i. admits its participation in an agreement involving RPM,

ii. provides the Competition Commission (CCM) with all the informatlon,
documents and evidence available fo i regarding the RPM, and as
required by the CCM,

iii. maintains continuous and complete co-operation until the conclusion
of any action by the CCM in relation to the matter, and

iv. offers undertakings that salisfactorlly address the competition
concerns of the CCM.

The Applicant and the Application

LONDON DISTRIBUTION CO LTD operates as an indspendent retailer under
the Way Franchise, as London Way PAS, in the ratail sector far both food
and non-food ifems and bears the following Business Registration Number

CO07040048.

LONDON DISTRIBUTION CO LTD has made an application, in its capacity as
reseller, in writing, to the CCM, through its autharised signatery on the 15t
October 2017. The reported RPM conduct, as submitted in the application,
makes reference to the acceptance of price lists without the mention of

% The Commission had extendad the validity of the RPM Amnesty {CCM 3 Guidelines - Amended 3" October
2017) from 05* October 2017 to 20" October 2017.
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i,

1.7

1.8

1.8

‘recommended price’, price determinations ‘in contractual agreements,
undertaken, either in its own name or through WAY GUILD (MTIUS) LTD
and acceptance of products with price labelling without the mention of
‘recommendsd price’.

The Investigation

Upon receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to investigate whether the reported conduct
may amount to an RPM within the ambit of section 43 of the Act.

Upon complation of his investigation, the Executive Director submitted a
report on the matter fo the Commission on 28" June 2018. The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns identified by him, and
his recommendations In respect of the Application (the ‘Report).

The Executive Director’s findings are that the application satisfles the
conditions i, ii and iii set out under paragraph 5.6A(b) of CCM3 Guidelines
for RPM amnesty. The Executive Director is safisfied that LONDON
DISTRIBUTION CO LTD has admitted its participation in conduct falling
within the ambit of RPM under section 43 of the Act, as supported by the
documentary evidence submitted and has maintained continuous and
complete co-operation from the time of its Application to the issuance of the
Executive Director's Report.

1.10 Further to his assessment of Application, the Executive Director, in his

1.1

(&)

Report, takes the view that LONDON DISTRIBUTION CO LTD in its
capacity as reseller of food and non-food ftems, has engaged in a conduct
that raises competition concerns under section 43 of the Act.

The Executive Director views that:

The price list, establishing the minimum promotional resale prices,
without the mention of ‘Recommended Price’, may be construed as a
minimurn pricing policy in relation to promotional offers from the
suppliers, The price list may thus constitute an agreement, taking into
consideration the tack or Implicit acgquiescence of LONDON
DISTRIBUTION CO LTD to accept a pricing policy, avan if the pricing
policy has been imposed unilaterally by the suppfiers. The price list,
therefore demonstrate the concurrence of wills between LOMNDON
DISTRIBUTION CO LTD and the suppliers to adopt RPM with respect to
the supply of the specific food and non-food items provided by the

suppliers.
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(b)

{c)

The acceptance of pre-determined prices affixed on the product by
LONDON DISTRIBUTION CO LTD as retailer, without the words
‘recommaended price’ by the suppliers may constitute an acquiescence
on their part o the policy of the suppliers to affix the resale prices of the
products as determined by themselves on the product, which may in turn
amount to an agreement.

The contractual agreements which are binding in nature, contain sxplicit
clauses with clear mention of the obligations to be adhered to by
LONDON DISTRIBUTION CO LTD as well as provide for direct and
indirect price determinations. These trade agreements qualify as an
agreement demonstrating concurrence of wills between parties to adopt
RPM with respect to the supply of food and non-food items provided by

the suppliers.

1.12 The Executive Director has further assessed the Undertakings offered by
LONDON DISTRIBUTION CO LTD. The Executive Director takes the view
that the proposed Underiakings satisfactorily addresses the concerns
identified in the Report for the following reasons —

a. LONDON DISTRIBUTION CO LTD has undertaken to inform the
suppliers that it is no longer party fo the restrictive clause
constituting RPM and shall either modify the agreement or enter
info a pew agreement which doss not contain RPM clauses with
the suppliers;

b. LONDON DISTRIBUTION CO LTD has undartaken not to, in any
manner whatscever, enter into or otherwise facilitate, either
explicitly or implicitly, the implementation of any agreement with
the above-mentioned suppliers and/or any other supplier that
invoives resale price maintenance;

c. LONDON DISTRIBUTION CO LTD has undertaken to inform the
suppliers concerned that any resale price on the price lists by the
suppliers will be considered to be recommended prices and that
LONDON DISTRIBUTION CO LTD shail be fiee to determine its
own resale price.

d. LONDON DISTRIBUTION CC LTD has undertaken, where any of
the above-mentioned suppliers andfor any other supplier has
recommended a minimum resale price for its goods and the resale
price appears on the goods, to inform the supplier, in writing, that
it shall make sure that the words ‘recommended price’ appsar next:
to the resale price, and shali not accept/offer for sales such
products
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e, The behavioural measures undertaken by LO!‘:IDON
DISTRIBUTION CO LTD shall be disseminaied to its internal
management and commercial employees engaged in the
purchase andfor resale of the suppliers’ products, thersby
minimizing risks of RPM conduct being promoted by empioyees
and ensuring that commercial dealings with the suppliers are in
compliance with the Act.

1.18 The Exscutive Director recommends that the Commission accepis the

Undertakings and grants immunity from fines to the Applicant for its
participation in the reported RPM conduct.

Legal Framework

1.14 Section 43 of the Act prohibits and renders veoid ‘any vertical agreement

between enterprises to the extent that it involves resale price maintenance’.
RPM is in turn defined at under section 2 of the Act as 'an agreement
between a supplier and a dealer with the object or effect of directly or
indirectly estabiishing a fixed of minimum price or price level to be chserved
by the dealer when reselling & product or service to his customers’.

1.15 Having regard to the conditions prescribed under the RPM Amnesty

Programme, an enterprise wiil benefit from immunily from financiai penalty
if it is involved in & conduct(s) that falls within the scope of section 43 of the
Act and satisfies the conditions of the said programme.

1.16 In addition to admitting having participated in one or more RPM

agreement(s), the applicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records available to it
that relate to the reported RPM conduct. The enterprise is also required to
maintain continuous and compiefe co-operation from the time of iis
application until the conclusion of any action by the CCM on the matter,
including by securing the cooperation of its directors, officers and
employees in view of effectively and expeditiously concluding the
assessment process.

1.17 Pursuant to section 63(3} of the Act, the threshold for the acceptance of

undertakings under section 63(3) is that the Commission must be satisfied
that the undertakings address “aff the concems it has about any prevention,
restriction Jor] distortion {...} of compstition” which may arise from the
matter at hand.

Determination under sections 58(7) and 63 of the Act
1.18 Having regard to the Application submitted by LONDON DISTRIBUTION CO

LTD, the concerns which have been identified by the Execulive Director in
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his Report, and the Undertakings offered by the Applicant, the Co;nmission
determines that -

1) LONDON DISTRIBUTION CO LTD has, in its Application, admitied its
participation in one or more RPM agreement(s) viz

(i) the acceptance of price list without the mention of
‘Recommended Price’;

(i) the acceptance of vertical price restriction in suppliers’ contracts,
undertaken, in lits own name or through WAY GUILD (MTIUS)
LTD, that includes price determination of the products; and

(i)  the acceptance of price labelling on products without the words
‘Recommended Price’;

2} LONDON DISTRIBUTION CO LTD has complied with requirements (ji)
and (iii) of paragraph 5.6A(b) of the CCM 3 Guidelines, as stated in the
Report; '

3) The Undertakings submitied by the LONDON DISTRIBUTION COLTD
satisfactorily address the Commission’s concerns in so far as —

a. LONDON DISTRIBUTION CO LTD has ceased its participation
infterminated all RPM agreements to which it was a parly, as
reported in its Application;

b. LONDON DISTRIBUTION CO LTD has undertaken to put in place
other measures as stated in section 1.12 of this document that
wouid guarantee compliance with the Act,

V. Decision

NOW THEREFORE,

For the reasons set ouf in this Decision, the Commission decides as foliows:

1} We accept that the Application made by LONDON DISTRIBUTION
CO LTD satisfies the conditions presctibed under the RPM Amnesty
Programme as set out in paragraph 5.8A of the CCM 3 Guidelines on
Collusive Agresments:

2} We accept the Undertakings offered by L ONDON DISTRIBUTION CO
LTD, which are being published as per section 83(4) of the Act (see
Annex};
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3) The Undertakings shall be effective as from the date of this decigion;
and

4)  We grant immunity from financial penalty to LONDON DISTRIBUTION
CO LTD pursuant to section 58(7) of the Act for the Reported RPM

conduct.

Done at Port-Louis this 12 December 2018,

Mr. C. Seebaluck “@"’ e
(Commissioner) A

Mrs. M. B. Rajabally
(Commissioner) i

Mrs. V. Bikhoo
(Commissioner}
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Undertakings to the CCM
Undartalkings provided by LONDON DISYRIBUTION €O LTD to the Competition Commission

Pursuant to an Application for Amnesty dated 15" October 2017
In connettion with the Cnmpetltlun' Commisslon’s Amnéﬁv Programme for Pesale Price

Maintenance

11.05.18
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1.

Definitions

For the purpose of the present uﬂdertaklﬁgs, the foliowlpg terms shall have the fnllo\ving
meantngs: :
LONDON DISTRIBUTION CO LTD {hereln ‘London Distelbution') : Lowden Distsibuion and
Includes &5 branches, subsidlaries. or pitiliates;

Amtiaw any enterarise dimuly or Indlredlv controlied by London Dlstrlbullnla,

Act the Compntrtlm.ﬂcl 21][!?, %

Commisslon: the Competition Commlssfnn ustablished wndet seetion 4 of the Campetuton L
Act 2007, :

Effactive Date: the date on which the Commission dellvers 115 declsion to sccept thess
Undertakings;. -

Full Implomentallan Date: p maximuin of theee {3) manths 33 from the sfiective date;

Resals price malntenancst means an agreement betwean a supplier angd a dealer with the
object or effect of directly ar indirectly establishing a fixed or minimum price or price level to
he ohsarved by the duealer when reselling a producl or service to his customers;

REM: resale price maintenance.

Background:;

Londan Distslbution 35 o retalier operating under the “WAY franzhise 1 Maurltlvs in the
retail sectar for [ast-moving consumer gnods for botk food and norni-lood Rems,

By lis letier dated 15" Dctober 2017 addressed to the Competition Commission and
pursaant ie paragraph 5.6 of the ‘CCM 3 Guldelines ~ Collusive Agreaments’ {amended
June 2617}, londan Distelbution has made an application for amnesty imticy the CCM
Annesly Programme For Resale Price Malntenance IRPM) {tha "Appliication’).

The reported activity involves three praciices whereby London Distsibution has;

{1} accepted products with resale prites pre-determined tn price lsts by its suppliers
without the words “racommended price”; {the "Practiee *; ond

{11} accepted products whth resale prices pre-determined snd pre-labelled on the
groducts by its suppllers without the words "recammenided price” appearing newl Lo
the resale prices; {the "Pracilica 11"); and

§iH)  enlersd, In lts own mame or throbgh WAY GUILD (MTIUS) LTD (hereln "Wey Galld’),
Into contractual agreements with suppliars, which contain clauses on the ressla
prices of products {the “Pracilee 117},
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Pratties 1 & in relation ta the folloving suppliess: B

Practice I {5 in relation ta the following suppller

The nereament with respect Yo Practice 1) 1 In velation to the following s

The identified suppliers Tor Practize §, § and M shalt altogether herein after he referved to-as
‘the Suppliary,

Section 43 of the Act pmhihits resale prite minintenance and seclioh 43{3] of the Act
provides that Ayhare a suppliar oz produssr has recommendad o minkmum resale price to o
resetler of goods and the resnle price appears on Uhe gonds, the words recommended prize’
shafl appear next to the resale price.’

with reference to Practices i, 1) and W, London Distributlon Is iven to undarstand that thisg
nvay be In contravantisn of Séction 43 of the Compatition At 2007 and may thireforé pose
as canerns which have arlsen durng sn Investigation in raspect to the application,

Pursuant to she conditions latd down In the CCM 3 Guldelines lomanded June 2017), for the
purRose of gbtainlng RPM Amnesty, London Distributiviy ks, by the prasent; mroviding
undertakings rulatad specifically to the Impugnad agregmant and any restrictive effedts it
hs had an compatiilon undey section 53 of the Cofpelition Act 2007 with & view to allaying
any possible concary of the Competition Cominission i relation thereto afid oblaihbig the

requedied amnasty,

. Meastres praposed a3 Undertakings

Pursisant to section 83 of the Act, Londan Distidbution hereby undertakes to apply, by the
full Implemantation date, the following maatures ih its tommerdial deslings with the above-
mentionad suppiters, In theresate of thelr fespactive goods or serviess in Mavritius:

3,1 Behaviowral Underakings

London Distribution shall Inform the suppliers that it is no Jongar parly tu tHg restrictive
glauge cohgtiuting BPM and éh’all flther modify the agreamamt of enler Inte 2 faw
sgreament which does not contain AFM dausas with the suppliers;

.
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Londan Dlsteibuling shall aot, 1n any manner whatsdever, enter into or otherwise taciiitate,
elther expllcitly or implicitly, the Implementaflon of any agreement with the shove-
mertionad suppliers and/oe any other sugpiier that Invelves resals price maltensrice;

{ondon Distrbution shall Inform the soppilers corcarbed thal any resale price on plee lists
by the suppliers wilt be considered to be recommended prizes snd that London Distribution

14 Bves (o determing it own 1esale price,

Lendon Distribution shatl, where any of tha 2bove-mantioned supplers and/or any other
supplier hae recommeanded a miaknon resele price for iis gedds and the resve prica
zppeEs on the goods, inform the supphler, inowriting, that 1T shall malks sure that the words
‘tecoramentded price’ sppear next to the resale price, and shall net sccept/offer for soles

siseh protuets,

.2, mfonmation Bissarounation

tondon Distripution shell take all spproprlate measures to ensdre thad all Hs intemal
management, directors, and employees engsged v the purchase ondfor resale of goods
andfor services mre fully aware of and actively implameant the prasent undariakings when
unplementing Lardon Blswibution priciag policy, 1 ine with the provisions of the Act.

3.3, Reporiing
Lordan Dlstribution shadl immadiataly Inform the Commission, I writing, of any altemt on
the part of the abeve-mentiones suppliars 1o tmplement of stherwise coerce of induce the
implementation of resale price malnieriance to be abservad by Lordon Distibution seselling
tha suppiler's goads and shall grovide the Commission with all documents, infermation, and
eyidence nvallable to lbin suppiit thereof;

London Distribution shall provide the Commission with & copy of any amended agregiment
governing its commercial refationship with each of the above-mientioned suppliers as proof
ihat Londan Distabution has irtevosably seased the imjugned resala price malntehance;

London Dishibution shall, as from the effective date, take off freasonable staps to endure that
sl communications, negatistiony, arrangemants with the shove-mentioned suppllers are
properly dotumanted sad archived 1o demonsteste compliange with the present
undertakings when reseiing the above-mentioned supplers” goods;

London Dstributlen shall, by the full impdementation date, submit 2 written fapart 0 the
Cammission detslling the Implamentation of this underisking.
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4. Entry into Force

These undertakings shall be etfectiva as from the date it is accepted by the Comimisson in
the form of a dockion of the Commission and shall be fully implonsented by tad

implementation date.

gq PNTRTS L2
MR GUY ICAN WAH |
Newne:
Sosition: MRECTOR Position: DIRECTOR
Duly autherised for and on bebalf of: Duly atthorised for and on behs!f of:
LONDGHN DISTRIBUTION £3 LTS LONDON DISTRIDUTION COLTD
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