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Declsion of the Commissioners of the Competition Commission
of 12 December 2018

relating to a proceeding under section 59(7) of the Compaetition Act 2007
further to a Report of the Executive Director on the matter referred to as
‘INV042/RPM/008/01 ~ Review of CHAN KOWN CHIN & CO. LTD RPM Amnesty
application’

(CCM/DS/0030/7 —~ Application for Immunity made by CHAN KOWN CHIN & CO.

LTD under the Competition Commigsion’s Amnesty Programme for Resale
Price Maintenance)

THE COMMISSION

Mr. C. Sesbaluck - Commissioner (Chalrperson)
Mrs. M. B. Rajabalily - Commissioner,
Mrs. V, Bikhoa - Commissioner,

Having regard to the Competitlon Act 2007,

Having regard to paragraph 5.8A of CCM3 Guidelines on Coliusive Agreements
regarding the Competiton Commission’s Amnesty Programme for Resale Price

Maintenance,

Having regard to the Competition Commission Rules of Procedure 2009,

Having regard to the undertakings offered by CHAN KOWN CHIN & CO. LTD on 14th
June 2018, :

Having regard to a report of the Executive Director dated 29% June 2018,

WHEREAS:

. Introduction

1.1 This Decision relates to an application for immunity dated 05t October 2017
made by CHAN KOWN CHIN & CO. LTD pursuant to the Competition
Commission’s Amnesty Programme for Resale Price Maintenance
prescribed under paragraph 5.6A of CCM3 Guidelines on Collusive
Agresments (the ‘Application’). As part of the conditions set out thereunder,
undertakings have been offered to the Commission by CHAN KOWN CHIN
& CO. LTD on 14® June 2018 (‘the Undertakings").

1.2 Having taken cognizance of a report of the Executive Director dated 20th
June 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of section 59(7) of the Act, the
conditions prescribed under paragraph 5.6A of CCM3 Guidelines on
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Collusive Agreements and considering in patticular, the Undertakings
offered pursuant to section 63(3) of the Competition Act 2007 (the "Act).

. Background
i. Compeftition Commission’s RPM Amnesty Programme

1.3 Pursuant to section 59 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunity or leniency to any person in stch
circumstances as may be prescribed. Effective from o5t June 2017 untit
20t October 2017 inclusively?, the Commission put in place a one-off, time-
limited amnesty programme for any enterprise involved in resale price
maintenance by waiving the restriction at paragraph 5.3 of CCM3
Guidelines on Collusive Agreements, viz,, that only RPM which facliitates a
cartel can benefit from leniency and the associated footnote 3 thereat and
subject to the applicant-enterprise fulfilling the conditions prescribed undet
paragraph 5.8A (b) of the sald Guidelines (the ‘RPM Amnesty Programme’).

14 The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties fo any enterprise applying for
RPM Amnesty are that the applicant -

i, admits its particlpation in an agreement involving RPM,

li. provides the Competition Commission (GCM) with all the information,
documents and evidence avallable to it regarding the RPM, and as
required by the CCIM,

il malntains continuous and complete co-operation until the conclusion
of any action by the CCM in relation to the matter, and

iv. offers undertakings that satisfactorily address the competition
concerns of the CCM.

ii. The Applicant and the Application

1.5 CHAN KOWN CHIN & CO. LTD opsrates as an independent retailer under
the Way Franchise, as Central Way, in the retail sector for both food and
non-food items and bears the following Business Registration Number

C06017223.

1.6 CHAN KOWN CHIN & CO. LTD has made an application, in its capacily as
reseller, in writing, to the CCM, through its authorised signatory on the 05%
Octobar 2017. The reported RPM conduct, as submitted in the application,
makes reference to the acceptance of price lists without the mention of

t The Commission had extended the valldity of the RPM Amnesty (CCM 3 Guldelines - Amended 3" October
2017) from 05t October 2017 to 20™ October 2017.
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1.7

1.8

1.9

1.10

recommended price’, price determinations in contractual agreements,
undertaken through WAY GUILD (MTIUS) LTD and acceptance of praducts
with price labelling without the mention of ‘recommended price’,

The Investigation

Upon receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to Investigate whether the reported conduct
may amount to an RPM within the ambit of section 43 of the Act.

Upon completion of his investigation, the Executive Directar submitted a
report on the matter to the Commission on 20t June 2018. The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns identified by him, and
his recommendations in respect of the Application ({the ‘Report),

The Executive Director's findings are that the application satisfies the
conditions i, it and iii set out under paragraph 5.6A(b) of CCM3 Guidelines
for RPM amnesty. The Executive Diractor is satisfied that CHAN KOWN
CHIN & CO. LTD has admitted its participation in conduct falling within the
ambit of RPM under section 43 of the Act, as supported by the documentary
evidence submitted and has maintained continuous and complete co-
operation from the time of its Application fo the issuance of the Executive
Director's Report,

Further to his assessment of Application, the Executive Director, in his
Report, takes the view that CHAN KOWN CHIN & CO. LTD in its capacity

as reseller of food and non-food items, has engaged in a conduct that ralses

competition concerns under section 43 of the Act.

1.11 The Executive Director views that:

(a)

(b)

The price list, establishing the minimum promotional resale prices,
without the mention of 'Recommended Price’, may be construed as a
minimum pricing policy in relation to promotional offers from the
suppliers. The price fist may thus constitute an agreement, taking into
- consideration the tacit or implicit acquiescernice of CHAN KOWN CHIN &
CO. LTD to accept a pricing policy, even if the pricing policy has been
imposed  unilaterally by the suppliers. The price list, therefore
demonstrate the concurrence of wills between CHAN KOWN CHIN &
CO. LTD and the suppliers to adopt RPM with respect to the supply of
the specific food and non-food items provided by the suppliers.

The acceptance of pre-determined prices on the products by CHAN
KOWN CHIN & CO, LTD as retailer, without the words ‘recommended
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price’ may constitute an acquiescence on their part to the policy of the
suppliers to affix the resale prices of the products as determined by
themselves, which may in tutn amount to an agreement,

The contractual agreements which are binding in nature, contain explicit
clauses with clear mention of the obligations to be adhered to by CHAN
KOWN CHIN & CO. LTD as well as provide for direct and indirect price
determinations. These trade agreements cualify as an agreement
demonstrating concurrence of wills between patties to adopt RPM with
respect to the supply of food and non-food ltems provided by the

suppiiers,

1.42 The Executive Director has further assessed the Undertakings offered by
CHAN KOWN CHIN & CO. LTD. The Executive Director takes the view
that the proposed Undertakings satisfactorily addresses the concerns
identified in the Report for the following reasons —

a. CHAN KOWN CHIN & CO. LTD has undertaken to inform the
suppliers that it is no longer party to the restrictive clause
constituting RPM and shall sither modify the agreement or enter
into a new agreement which does not contain RPM clauses with

the suppliers;

b. CHAN KOWN CHIN & CO. LTD has undertaken not to, In any
manner whatsoever, enter into or otherwise facilitate, either
explicitly or implicitly, the implementation of any agreement with
the above-mentioned suppliers andior any other supplier that
involves resale price maintenance;

c. CHAN KOWN CHIN & CO. LTD has undertaken to infarm the
suppliers concerned that any resale price on the price lists by the
suppliers will be considered to be recommended prices and that
CHAN KOWN CHIN & CO. LTD shall be free to determine its own

resale price.

d. CHAN KOWN CHIN & CO, LTD has undertaken, where any of the
above-mentioned  suppliers andfor any other supplier has
recommended a minimum resale price for its goods and the resale
ptice appears on the goods, fo inform the suppllet, in writing, that
it shall make sure that the words ‘recommended price’ appear next
to the resale ptice, and shall not accept/offer for sales such

products

e. The pehavioural measures undertaken by CHAN KOWN CHIN &
CO. LTD shall be disseminated to its internal management and
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v.

commercial employees engaged in the purchase and/or resale of
the suppiiers’ products, thereby minimizing risks of RPM conduct
being promoted by employess and ensuring that commercial
dealings with the suppliers are in compliance with the Act.,

1.13 The Executive Director tecommends: that the Commission accepts the
Undertakings and grants immunity from fines fo the Applicant for its
participation In the reported RPM conduct.

Legal Framework

1.14 Section 43 of the Act prohibits and renders void ‘any vertical agreement
between enterprises to the extent that it involves resale price maintenance’,
RPM is in turn defined at under section 2 of the Act as 'an agreement
between a supplier and a dealer with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reseliing a product or service to his cusfomers’,

1.156 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from irmunity from financial penalty
if itis involved in a conduct(s) that falls within the scope of section 43 of the
Act and satisfles the conditions of the said programme.

1.16 In addition to admitting having participated in one or more RPM
agreament(s), the applicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records available to it
that relate to the reported RPM conduct. The enterptise is also required to
maintain continuous and complete co-operation from the time of its
application until the conclusion of any action by the CCM on the matter,
including by securing the cooperation of its directors, offlcers and
employees in view of effectively and expeditiously concluding the
assessment process.

1.17 Pursuant to section 83(3) of the Act, the threshold for the acceplance of
undertakings under section 63(3) is that the Commission must be satisfied
that the undertakings address “aff the concerns It has about any prevention,
restriction for] distortion (...} of competition” which may arise from the
mafter at hand.

Determination under sections 59(7) and 63 of the Act

1.18 Having regard to the Application submitted by CHAN KOWN CHIN & CO.
LTD, the concerns which have been identified by the Executive Director In
his Report, and the Undertakings offered by the Applicant, the Commission
determines that -
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1) CHAN KOWN CHIN & CO. LTD has, in its Application, admitted its
participation in one or more RPM agreement(s) viz '

() the acceptance of price list without the mention of
‘Recommended Price’

(i) the acceptance of vertical price restriction in suppliers’ contracts,
undertaken through WAY GUILD (MTIUS) LTD, that includes
price determination of the praducts; and

(i) the acceptance of price labelling on products without the words
‘Recommended Price’;

(v}  CHANKOWN CHIN & CO. LTD has complied with requirements (i) and
(ily of paragraph 5.8A(p) of the CCM 3 Guidelines, as stafed in the

Report;

(v} The Undertakings submitted by the CHAN KOWN CHIN & CO, LTD
satisfactorily address the Commission’s concerns in so far as ~

a. CHAN KOWN CHIN & CO. LTD has ceased its participation
infterminated ali RPM agreements to which it was a party, as
reported in its Application;

b. CHAN KOWN CHIN & CO. LTD has undertaken to put in place
other measures as stated in section 1.12 of this document that
would guarantee compliance with the Act.

V. Decision

NOW THEREFORE,

For the reasons set out in this Decision, the Commission decides as follows:

1) We accept that the Application made by CHAN KOWN CHIN & CO.
LTD satisfies the conditions prescribed under the RPM Amnesly
Programme as set out in paragraph 5.6A of the CCM 3 Guidelines on
Colluslve Agreements,

2) We accept the Undertakings offered by CHAN KOWN CHIN & CO.
LTD, which are being published as per section 83(4) of the Act (see

Annex);

3)  The Undertakings shall be effective as from the date of this decision;
and
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4)  We grant immunity from financlal penalty to CHAN KOWN CHIN &
CO. LTD pursuant to section 59(7) of the Act for the Reported RPM
conduct.

Done at Port-Louis this 12 December 2018,

Mr. C. Seebaluck
(Commissioner)

Mrs. M, B. Rajabally
(Commissioner)

Mrs. V. Bikhoo
(Commissioner)
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|CENTRAL|WAY A |

CHAN KOWN CHIN & CO, LTD,

Undertakings to the CCM
Undertakings provided by CHAN KOWN CHIN 8 €O, LTD to the Competition Commission

pursuant to an Application for Amnesty dated 0s™ October 2017
tn connection with the Competition Commisslon’s Amnesty Programme for Resale Price

Malntenance

14" June 2018

Annexed:
Coplos of Commerclal Agresments for 2018 with:

P Poie 1 of 4
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Practice | s in ralation to the following suppllors: BB

Definitions:

For the purpose of the present undertakings, the followlng terms shall have the followlng
meanings;

CHAN KOWN CHIN & CO. LTD {herein ‘Central Way') : Central Way and includes lts
branches, subsldiaries, or affillates;

Affiliate: any entarprise directly or [ndiractly controlled by Central Way;

Act: the Competitlon Act 2007;

Commission: the Competition Commission established under sectlon 4 of the Competition
Act 2007;

Effectiva Date: the date on which the Commission delivers jts declsion to accept these
Undertakings;

Full implamentation Date: a maxiimum of thtae (2) months o5 fron the effactive date;

Resale price maintenance: neans an sgreemeant between a supplier and a dealer with the
ohlect or effect of directly of Indirectly establishing a fixed or minlmum price or price level to
be observed by the dealer when reseliing a product or service ta his customers;

RPN rasale price maintenance,

Background:

Centrel Way Is a retaller operating uhder the "WAY’ franchise in Matritis in the ratalf sector
for fasbmoving consumer goods for both food and non-food ltems,

By its letter dated 05™ October 2017 addressed to the Compatition Carmmission and
pursuant to paragraph 5.6A of the ‘CCM 3 Guldelines — Collusive Agreements' [amended
June 2017}, Central Way has made an application for arnnesty undar the CCM Amnasty
Programme far Resale Price Maintenance (RPM) {the ‘Applisation’),

The reported activity involves three practices whereby Central Way has:

ity accepted products with resale prices pro-determined in price fists by fts suppliers
without the words “recommended price”; (the “Practice 1*); and

{1t} dccapted products with resale prices pre-determined and pre-labelied an the
products by its suppllers without the words “recommended price” sppearing next o
the resale prices; (the "Practlce I1"); and

{i}  entered, In Its own name or through WAY GUILD {MTIUS) LTD (hereln ‘Way Guild"),
into contractual agreaments with suppltars, which contaln clauses on the resale
prices of praducts (the “Practlice 1117),
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practice |1 18 In relation to the fallowing suppllers:

The agreement with respect to Practice 1L is in relation ta the following supplilers: R

The identlifled suppliars for Practice |, Il and lit shall altogether hereln after be referred to as
‘the Suppiiars’,

Section 43 of the Act prohiblts resale price malntenance and section 43(3) of the Act
providas that ‘where a supplier or produger has recommended 8 minimum resale price to a
reseller of goods shd the resale price sppaars on the goods, the words ‘racommended price’
shalf appear next to the resale price.’

With refarence to Practices |, U and I, Central Way is glven to undarstand that those may be
in cantravantion of Saction 43 of the Competltion Act 2007 and may therefore pose as
concerns which have arisen during an invastligation In respect to the appllcation.

Pursuant ta the condltlons lald down in the CCM 3 Guidelines {amended June 2017), for the
purpose of obtaintag RPM Amnasty, Central Way s, by the present, providing undertakings
ralated speciically to the Impugited agrecment and any restrictive effects it has had on
competition under section 63 of the Compstition Act 2007 with a view to allaying any
possible concerns of the Competition Commisslon In relation thereto and obtaining the

requested amnesty.

Measures proposed as Undertakings

Pursuant fo ssction 63 of the Act, Central Way hereby undertakes to apply, by the full
implamentation date, the following measures In lts commerclal dealings with the above-
mentionad suppliars, In the resale of thelr respective gaods or services In Mauritius:

3,1, Behavloural Undartakings

Central Way shall inform the suppltars that it Is ho longer party to the restrictive clause
constituting REM and shall elther modify the agreement or enter Into a new agreement
which does not contain RPM cfauses with the suppliers;

Central Way shall not, In any manner whatsaever, enter Into or atherwise facllitate, elther
explicitly or implicitly, the {mplementation of any agreamant with the above-mentionad
suppllers and/or any other suppfler that involves rasala price malntenance;
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Central Way shall Inform the suppliars concerned that any resale pricé on price lists by the
suppliers will be consldered ta be récomimended prices and that Ceniral Way Is fres to

determine its own resale price.

Central Way shall, where any of the above-mentloned suppliers and/or any other supplier
has recommended a minlmum resale price for lts goods and the resala price appeats on the
goods, Inform the suppltar, In writing, that It shall make sure that the words ‘recommended
price’ appear hiext to the resale price, and shiall not accept/offer for sales such produgcts,

3.2, Infoimation Dissemination

Ceritral Way shall take all appropriate measures to ensure that ail its internal management,
directors, and employees engaged In the purchase snd/or resale of goods and/or services
are fully aware of and actively Implament the prasent undartakings when Implamenting
Centraf Way pricing pollcy, In lire with the provistons of the Act,

3.3, Reporting

Central Way shall rinediately inform the Commssion, In wrlting, of any attémpt on the part
of the above-mentioned suppliers to Implement or otherwlse coerca or Induce the
iriplementatlon of resale price malntdnance to be observed by Central Way reselilng the
supplier's goods and shall provide the Cominlssion with all docurhents, information, and
evidence-available to It In support theréof;

Central Way shall provide the Commlssion with a capy of any amended pgreament
governing its commerclal relationship with each:of the above-mentioned suppliers as proof
that Cantral Way has Irravocably eaased thd Impugned resale price maintenance;

Cantral Way shall, as from the effecilve date, teke all reasonable steps to ensure that alf
communications, negotiations, arrangements with the above-mentioned suppliers are
proporly documented and archived to demonstrate compllance with the prasent
undartakings when reseiling the sbove-mantlonad suppliers’ goods;

Central Way shall, by the full Implementation date, submit a written report to the
Comimission detalling the Implementation of this undertafting.

4. Entry Into force

These undertakings shalf be effective as from the date §f is acecepted by the Commisslon in
the form of 5 declslon of tha Comnilssion and shall be fully implemented by full

implamantation date,

..-"-’:’_"H.a:u V&C\‘.ﬂ Leu_m C‘,g.f'h

My, Eat Shidn (fean-Marla} CHAN KOWN CHIN Virs. Liseby L{HAN KOWN CHIN
Diractor Director

Duly authortsed far and on bahalf of; Duly authorised for and on behalf of;
CHAN KOWRN CHIN & CG, LTD CHAN ROWN CHIN & CO: LTD
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