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Decision of the Commissioners of the Competition Commission

of 12 December 2018

relating to a proceeding under section 59(7) of the Competition Act 2007
further to a Report of the Executive Director on the matter referred to as
INV042/RPNI/008/03 — Review of Simla Supermarket Co Ltd RPM Amnesty

application’

(CCMIDS/0030/9 — Application for Immunity made by Simla Supermarket Co
Ltd under the Competition Commission's Amnesty Programme for Resale

Price Maintenance)

THE COMMISSION

Mr. C. Seebaluck - Commissioner {Chairperson)
Mrs, M. B. Rajabally - Commissioner,

Mrs. V. Bikhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard to paragraph 5.6A of CCM3 Guidelines on Collusive Agreements
regarding the Competition Commission's Amnesly Programme for Resale Price

Maintenance,

Having regard fo the Competition Commission Rules of Procedure 2009,

Having regard to the undertakings offered by Sirmnla Supermarket Co Ltd on 14" June

2018,

Having regard to a report of the Executive Director dated 20" June 2018,

WHEREAS:

. Introduction

1.1

1.2

This Decision relates to an application for immunity dated 20" October 2017
made by Simla Supermarket Co Ltd pursuant to the Competition
Commission's Amnesty Programme for Resale Price Maintenance
prescribed under paragraph 5.8A of CCM3 Guidelines on Collusive
Agreements (the ‘Application’). As part of the conditions set out thereunder,
undertakings have been offered to the Commission by Simla Supermarket
Co Ltd on 14 June 2018 (‘the Undertakings').

Having taken cognizance of a report of the Executive Director dated 29"
June 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of section 59(7) of the Act, the
conditions presctibed under paragraph 56A of CCM3 Guidelines on
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Collusive Agreements and considering in particular, the Undertakings
offered pursuant fo section 63(3) of the Compaetition Act 2007 {the ‘Act').

I, Background

i Competition Commission’s RPM Amnesty Programme

1.3 Pursuant to section 59 of the Competition Act 2007 (the ‘Act), the

1.4

Commission may grant immunity or leniency to any person in such
circumstances as may be presciibed. Effective from 05% June 2017 until
20% October 2017 inclusivelyt, the Commission put in place a one-off, time-
limited amnesty programme for any enterprise involved in resale price
maintenance by walving the restriction at paragraph 5.3 of CCMS3
Guidelines on Collusive Agreements, viz., that only RPM which facilitates a
cartel can benefit from leniency and the associated footnote 3 thereat and
subject to the applicant-enterprise fulfilling the conditions prescribed under
paragraph 5.6A {b) of the said Guldelines (the 'RPM Amnesty Programme”),

The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties to any enterprise applying for
RPM Amnesty ate that the applicant -

. admits its participation in an agreement involving RPM,

ii. provides the Competition Commission (CCM) with all the information,
documents and evidence available to it regarding the RPM, and as
required by the CCM,

iii. maintains continuous and complete co-operation until the conclusion
of any action by the CCM in relation to the matter, and

iv. offers undertakings that safisfactorily address the compstition
concerns of the CCM.

il.  The Applicant and the Application

1.5

1.8

Simla Supermarket Co Ltd operates as an independent retailer under the
Way Franchise, as Simia Way, in the retail sector for both food and non-
food items and bears the following Business Registration Number

CQ7021373.

Simla Supermarket Co Ltd has made an application, in its capacity as
reseller, In writing, to the CCM, through its authorised signatory on 20%
October 2017, The reported RPM conduct, as submitted in the application,
makes reference to the acceptance of price lists without the mention of

! The Commission had extended the valldity of the RPM Amnesty (CCM 3 Gulidelines - Amended 3™ October
2017} from 05 Qctober 2017 to 20% October 2017,

Page 3 of 7



16 February 2019

559

CCM/DS/0030/3

i,

1.7

1.8

1.9

1.10

‘racommended price’ and price detarminations in contractual agreements,
undertaken through WAY GUILD (MTIUS) LTD.

The Investigation

Upon receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceaded to investigate whether the reporied conduct
may amount to an RPM within the ambit of section 43 of the Act.

Upon completion of his investigation, the Executive Director submitted a
report on the matter fo the Commission on 281 June 2018. The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns identified by him, and
his recommendations in respect of the Application (the 'Report’).

The Executive Director's findings are that the application satisfies the
conditions i, ii and [ii set out under paragraph 5.6A(b) of CCM3 Guidelines
for RPM amnesty. The Executive Director is satisfied that Simla
Supermarkef Co Ltd has admitted its participation in conduct falling within
the ambit of RPM under section 43 of the Act, as supported by the
documentary evidence submitted and has maintained continuous and
complete co-operation from the time of its Application to the issuance of the
Executive Director's Report.

Further fo his assessment of the Application, the Executive Director, in his
Report, takes the view that Simla Supermarket Co Ltd in its capacity as
reseller of food and non-food items, has engaged in a conduct that raises
competition concernhs under section 43 of the Act,

1.11 The Executive Director views that:

(a)

(b)

The price fist, establishing the minimum promotional resale prices,
without the mention of ‘Recommended Price’, may be construed as a
minimum pricing policy in relation to promotional offers from the
suppliers. The price list may thus constitute an agreement, taking into
consideratian the tacit or implicit acquiescence of Simla Supermarket Co
Ltd to accept a pricing policy, even if the pricing policy has been imposed
unilaterally by the suppliers. The price list, therefore demonstrate the
concurrence of wills between Simla Supermarket Co Ltd and the
suppliars to adopt RPM with respect to the supply of the specific food
and non-food items provided by the suppliers.

The contractual agreements which are binding In nature, contain explicit

clauses with clear mention of the obligations to be adhered to by Simla
Supermarket Co Ltd as well as provide for direct and indirect price
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determinations. These trade agreements gualify as an agreement
demonstrating concuirence of wills between parties o adopt RPM with
respect to the supply of food and non-food items provided by the
suppliers,

1.12 The Executive Director has further assessed the Undertakings offered by
Simla Supermarket Co Ltd pursuant to condition iv paragraph 5.6A {b) of
CCM 3 Guidelines. The Executive Director takes the view that the proposed
Undertakings satisfactorily addresses the concerns Identified in the Report
for the following reasons —

a.

Simla Supermarket Co Ltd has undertaken to inform its supplisrs
that it is no longer pariy to the restrictive clause constituting RPM
and shall either modify the agreement or enter into a new
agreement which does not contain RPM clausss with the suppliers;

Stmla Supermarket Co Ltd has undertaken not, in any manner
whatsoever, to enter into or otherwise facilitate, either explicitly or
implicitly, the implementation of any agreement with suppliers that
involves resale price maintenance;

Simia Supermarket Co Lid has undertaken to Inform the suppliers
concerned that any resale price on the price lists by the suppliers
will be considered to be recommended prices and that Simia
Supermarket Co Ltd shall be free to determine its own resale price,
and

Simla Supermatket Co Lid has undertaken, where suppliers
recommended a minimum resale price for its goods and the resale
price appears on the goods, to inform the supplier, in writing, that it
shall make sure that the words ‘recommended price’ appear next
to the resale price, and shall not accept/offer for sales such

products.

The behavioural measures undertaken by Simla Supermarket Co
Ltd shall be disseminated to its internal management and
commercial employees engaged in the purchase andfor resale of
the suppliers’ products, thereby minimizing risks of RPM conduct
being promoted by employees and ensuring that commercial
dealings with the suppliers are in compliance with the Act.

1.13 The Executive Director recommends that the Commission accepts the
Undertakings and grants immunity from fines to the Applicant for its
participation in the reported RPM conduct.
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il Legal Framework

1.14 Section 43 of the Act prohibits and renders void 'any vertical agreement
between enterprises to the extent that it involves resale price maintenance’.
RPM is in turn defined at under section 2 of the Act as ‘an agreement
between a supplier and a dealsr with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reselling a product or service to his customers’,

1.16 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from immunity from financial penaity
if It is Involved in a conduct(s) that falis within the scope of section 43 of the
Act and satisfies the conditions of the sald programme,

1.16 In addition to admitting having participated in one or more RPM
agreement(s), the applicant-enterprise is required to provide fuli and
complete disclosure of all information, evidence and records available to it
that relate to the reported RPM conduct. The enterprise is also required to
maintain continuous and complete co-operation from the time of its
application until the conclusion of any action by the CCM on the matter,
including by securing the cooperation of its directors, officers and
employees in view of effectively and expeditiously concluding the

assessment process.

1.17 Pursuant to section 63(3) of the Act, the threshold for the acceptance of
undertakings under section 63(3) Is that the Commission must be satisfied
that the undertakings address "afl the concerns It has about any prevention,
restriction [or] distortion (...) of competition” which may arise from the

matter at hand.

IV. Determination under sections 59(7) and 63 of the Act

} 1,18 Having regard to the Application submitted by Simia Supermarket Co Lid,

| the concerhs which have been identified by the Executive Director in his

E Report, and the Undertakings offered by the Applicant, the Commission
determines that -

1) Simla Supermarket Co Ltd has, in its Application, admitted its
participation In one or more RPM agreement(s) viz

(i) the acceptance of price list without the mention of
‘Recommended Price’; and

(i)  the acceptance of vertical price restriction in suppliers’ contracts,
undertaken through WAY GUILD (MTIUS) LTD, that includes
price determination of the products
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2) Simla Supermarket Co Ltd has complied with requirements (i} and (jii)
of paragraph 5.8A(b) of the CCM 3 Guidelines, as stated in the Report;

3) The Undertakings submitted by Simla Supermarket Go Ltd satisfactorlly
address the Commission's conceins in so far as

a. Simla Supermarket Co Ltd has ceased its participation
infterminated all RPM agreements fo which it was a parly, as
reported in its Application;

b. Simla Supermarket Co Ltd has undértaken to put in place other
measures as siated in section 1,12 of this document that would
guarantee compliance with the Act.

V. Decision
NOW THEREFORE,
For the réasons set out In this Decision, the Commission decides as follows:

1) We accept that the Application made by Simla Supermarket Co Ltd
satisfies the conditions prescribed under the RPM Amnesty
Programme as set out in paragraph 5.6A of the CCM 3 Guidelines on
Collusive Agreements;

2) We accept the Undertakings offered by Simla Supermarket Co Lid,
which are belng published as per section 683(4) of the Act (see Annex);

3) The Undertakings shall be effective as from the date of this decision;
and

4)  We grant immunity from financial penalty to Simla Supermarket Co
Ltd pursuant to section 59(7).of the Act for the Reported RPM conduct.

Done at Port-Louls this 12 December 2018,

Mr. C. Seebaluck cou
{Commissioner)

Mrs. M. B. Rajabally
(Commissionet)

Mrs, V., Bikhoo
(Commissioner)
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Uridertakings to the CCM.

Undeitakings provided by Simia supermarkst Co Ltd to the Compéetition Comimlssion
pursuant to an Application for Amnesty doted 20% Octoher 2017

n 'v_:_omm;:;tlnn with the Competition Commission’s Aninesty Prograimimie for Resale Price
Malntehance

Oake: Wbh of qurs- gotd
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1. Definitions:

Far the purpose of the present undertakings, the following terms shall have the following
meanings;

Simla Supermaticet Co Ltel {herein Sinila Superimarket) : Simla Supermarket and Includes Its
branchas, subsldiaries, or affiliates;

Afflliate: any enterprise directly or indirectly controlled by Simla Supermarkat;

Act: the Competition Act 2007;

Commisslon: the Competition Commission established under section 4 of the Corapetition Art
2007;

Effective Date: the date on which the Commisslon defivars its decislon to necept these
Undertakings;

Full iImplementation Date: g maxlnum of three (3) months us from the effective date;

Resale price malntenance: means anagreement between a suppller and 2 dealer with the
object or effect of directly or Indirectly establishing a fixed or minkmum price or price lovel Lo
be observed by the.dealer when tesellng a product or service to his customers;

RPM: resate price maintenance,

2. Background:

SImla Supermarket is a ratoljer operating under the "WAY' franchise In Mauritius in (he retall
sector for fast-moving consumer goods for botit food and non-food ftatns,

By its latter doted 20" October 2017 addressod to the Competition Commission and pirsiant
to paragraph 5.6A of the 'cCM 3 Guldelines - Collusive Agreements’ (amended Junp 2017),
Simta Supermarkat has made an application for amnesty under the Cem Amnesty Programme
for Resale Price Malntenance (RPM) (tha ‘Application’).

The reported activily Involves two practices wheraby Simia Supermarkot has;

(i aceepted products with resale prices pre-delermined iy price lists by Its suppllers
without the words “recommendes) price”; {the “Practice ") and

()] I its own name or through WAY GUILD {MTIUS) LTD (heraln ‘Way Guild"), entered
Into contractual agreements with suppllers, which contaln clauses an the resale prices

of products {the “Practice "),

Practfee | s In relatlon to the foilowin suppli
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The agreement with Tespact to practice 11 18 In ralatlon 1o the foltowing suppliers)

a .

The Identified suppliers for Practice ['and il shallaltogether hereln after be raferred to as 'the
Suppliers’,

itd..

Section 43 of the Act prohlbits resale price mairitenarice and section 43(3) of the At provides
that ‘whiere  suppiler or producer-has recommended a-minimun resale price to-a reseller of
goods and the resald price appears on the goods, the words ‘regormiended price” shall appear’
next to the resale price.”

With referance to Practices | and K, Simla Supermarket Is gven to understand that those'may
be In contravention of Sectlon 43 of the Compatitlon Act 2007 and may therefore pose as
concerns.which have arisen durlng an investigation I respect to the application.

Pursuant to the conditions finidl :iov_vn‘ln the COM 3 Guldelines-{amanded Juhe 2017}, for the
putpose ol dbtaining. RRM Amnesty, Simia Superinarket Is, by the pressnt, providing
untlertakings related specifically to the Impugned agreement and any _rer.‘tr'lct!vgeffacts ithas'
had on competition under section 63 of the Compatition Act 2007 with a view to allaying any
possivte concerns of the Competition Commission In relatlon therato and obtaliing the
requeskad aminesty,

Measures pioposed as Undertakings

Pursuaiit to section 63.0f the Act, Simta supermatket hereby undertakes to apply, by-the full.

implementation date, the following measures i hs commarclal dealings with the above-
mentloned suppllers, In the resale of thelr respective goods or seyvicesin Maurltius:

3.1. Behavioural Undertakings

Simlo Supermarket shall Infarn:the above.mentioiied suppliars that 1t Is no longar party to the

restilctive clatise constituting oM and shall either modify the agréament or enter INLo a new:

agreement which does not contein RPM clauses with the suppllers;

il Supermarket shall fiot; I any manner whatsoever, enter It of otherwlse rac]ii'tnie{
either exp!icl_t!v.or imp!lgltlv, the Implementatlon of any agreement With the above-mentiongd
suppliers grid/or aiy otier supplier that hvolves resale price «K\am-tanance‘;: .

Ty S

simla Su etr?a'rl{.el sha;l,l‘in ot the suppllers concernad that any:résale pricg onthe price lsts

by the éﬁl ers will bieiconsidered to be recommended pr!ces»i{ié_'!ﬁi_at“"j@f Supefmarkel
shall be fréa'td determina Its own resale price. e

Simls Supermarket shall, where uny of We above-mentioned suppliers andfor any: other

suppller has 'recomr'n‘e'ndjed & mintmum resale price for lis goods ant the resale price appears
on the goods, inform the supplier, In writing, that it shall make suro that the words
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‘recommended price’ appear next Lo the resute price, snd shall not acceptyofier for sales such
proflifcts,

3.2, Infermation Dissembnation

Simia Supermarket shall take all- approprinte. ineasires 1o énsure that all s Interrial
management, directors, and employees engaged In the purchase and/or resale of goods
andfor services are fully siware of and actvaly implement the present yndertakings when
implementing Stivila Supermarkat pricing policy, i line with U provisions of the Act,

3.3, Reporting

Simta Supermvirkel shali immedlately Inform the Commission, In writlng, of any atteppt on
the part of the above-wentlone suppliers to Implement or otherwlse coorce of hice the
Emplermentation of resale price malntenance to be dbagived by Shmla Supermarket reselting
the suppler's goods and shall provide the Commisslon with afl documents, Informetion, and.
evidence available to it in supporl thereof;

Slmla Suparnmrket shall provide the Camnisslon with a copy of any amedad agreement
governing s commerclal refationship with each of the above-mentioned suppllers as proof-
thot Shnla Suparmarket has Irrevocably ceased the impugried resle price malntgnance;

Simle Superinarket shall, as from the effective date, take all reasonable steps 1o ensure that
all communications, negotistions, arrangements with tho shove-mentioned stppllers dre
properly documented and archived to demonstrate contpliance with the present undertakings
whali reselling the above-mentioned suppliers’ goods;

Stmla Supermarket shall, by the full implementation date, subimli & wrltten report to the
Commission detalling the Implamientatlon of this undertuking,

Entry into force

Thase undertakings shall e effective as from the date It Is accepted by the Commisslan In the
farm of @ declslon of the Commission and shall Ise fully Implemented by full Implementation
dote.

A e Mefu

iglsnatu/e of DlreETar o {Slgmmra of

Buly avthorised Tvaps By behalf of; Qulv'mlmor i e

Stmifa Supermatkat Co Ltd Sintla Superijacket Co Ltd




