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Declision of the Commissioners of the Competition Commission
of 12 December 2018

relating to a proceeding under section 59(7) of the Competition Act 2007

further to a Report of the Executive Director on the matter referred to as

4NVO042/RPM/008/04 — Review of TANG WAI AND CO LTD RPM Amnesty
application’

(CCMI/DS/0030/10 — Application for Immunity made by TANG WAI AND CO LTD
under the Competition Commission’s Amnesty Programme for Resale Price

Maintenance)
THE COMMISSION
Mr. C. Seebaluck - Commissioner (Chairperson)
Mrs. M. B. Rajabally - Commissioner,
Mrs. V. Bikhoo - Commissloner, >

Having regard to the Competition Act 2007,

Having regard to paragraph 5.8A of CCM3 Guidelines on Collusive Agreements
regarding the Competition Commission's Amnesly Programme for Resale Price
Maintenance,

Having regard to the Competition Commission Rules of Procedure 2009,

Having regard to the undertakings offered by TANG WAI AND CO LTD on 15" June
2018,

Having regard to a report of the Executive Director dated 29% June 2018,

WHEREAS:

i, Introduction

1.1 This Decision relates to an application for immunity dated 15" October 2017
made by TANG WAI AND CO LTD pursuant to the Competition
Commigsion's Amnesty Programme for Resale Price Maintenance
prescribed under paragraph 5.6A of CCM3 Guidelines on Collusive
Agreements (the ‘Application’). As part of the conditions set out thereunder,
undertakings have been offered to the Commission by TANG WAIAND CO
LTD on 156% June 2018 (‘the Undertakings’).

1.2 Having taken cognizance of a report of the Executive Director dated 20t
June 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of section 59(7) of the Act, the
conditions prescribed under paragraph 5.86A of CCM3 Guidelines on
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Collusive Agreements and considering in particular, the Undertakings
offered pursuant to section 63(3) of the Competition Act 2007 (the ‘Act).

l. Background
i. Competition Commission’s RPM Amnesty Programme

1.3 Pursuant to section 59 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunity or leniency to any person in such
circumstances as may be prescribed. Effective from 08" June 2017 until
20% October 2017 inclusively!, the Commission put in place a one-off, time-
limited amnesty programme for any enterprise involved in resale price
maintenance by waiving the restriction at paragraph 5.3 of CCM3
Guidelines on Collusive Agreements, viz., that only RPM which facilitates a
cartel can benefit from leniency and the assoclated footnote 3 thereat and
subject to the applicant-enterprise fulfilling the conditions prescribed under
paragraph 5.8A (b) of the sald Guldelines (the ‘RPM Amnesty Programme’).

1.4 The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties fo any enterprise applying for
RPM Amnesty are that the applicant -

L admits its participation in an agreement involving RPM,

i, provides the Competition Commission (CCM) with all the information,
documents and evidence available to it regarding the RPM, and as

required by the CCM,

iil. maintains continuous and complete co-operation until the conclusion
of any action by the CCM in relation to the matter, and

iv. offers undertakings that satisfactorily address the competition
concerns of the COM.

i, The Applicant and the Application
1.5 TANG WAI AND CO LTD operates as an independent retailer under the

Way Franchise, as Tangs Way, in the retail sector for both food and non-

food iterns and bears the following Business Registration Number
C07017403.

1.6 TANG WAl AND CO LTD has made an application, in its capacity as
reseller, in writing, to the CCM, through its authorised signatory on the 15t
October 2017. The reported RPM conduct, as submitted in the application,
makes reference to the acceptance of price lists without the mention of

1 rhe Commission had extended the valldity of the RPM Amnaesty (CCM 3 Guldelines - Amended 3 Octaber
2017} from 05' Octoher 2017 to 20 October 2017.
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iii.

‘facommended price’, price determinations in contractual agreements,
undertaken through WAY GUILD (MTIUS) LTD and acceptance of products
with ptice labelling without the mention of ‘recommended price’,

The Investigation

1.7 Upon receipt of the Application and pursuant to section 51 of the Act, the

1.8

1.9

Executive Director proceeded to investigate whether the reported conduct
may amount to an RPM within the ambit of section 43 of the Act,

Upon completion of his investigation, the Executive Director submitted a
report on the matter to the Commission on 29% June 2018, The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns identified by him, and
his recommendations in respect of the Application (the ‘Report’).

The Executive Direclor's findings are that the application satisfies the
conditions i, i and ili set out under paragraph 5.6A(b) of CCM3 Guidelines
for RPM amnesty. The Executive Director is satisfied that TANG WAL AND
CO LTD has admitted its participation in conduct falling within the ambit of
RPM under section 43 of the Act, as supported by the documentary
evidence submitted and has maintained continuous and complete co-
operation from the fime of its Application to the Issuance of the Executive

Director's Report.

1.10 Further to his assessment of Application, the Executive Director, in his

Report, takes the view that TANG WAI AND CO LTD in its capacity as
reseller of food and non-food items, has engaged in a conduct that raises
competition concerns under section 43 of the Act.

1.11 The Executive Director views that:

(a)

(b)

The price list, establishing the minimum promotional resale prices,
without the mention of 'Recommended Price’, may be construed as a
minlmum pricing policy in relation to promotional offers from the
suppliers. The price list may thus constitute an agreement, taking into
consideration the tacit or implicit acouiescence of TANG WAL AND GO
LTD to accept a pricing policy, even I the pricing policy has been
imposed unilaterally by the suppliers. The price list, therefore
demonstrate the concurrence of wills between TANG WA AND CO LTD
and the suppliers to adopt RPM with respect to the supply of the specific
food and non-food items provided by the suppliers.

The acceptance of pre-determined prices on the products by TANG WA
AND CO LTD as retaller, without the words Tecommended price’ may
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constitute an acquiescence on their patt to the policy of the suppliers to
affix the resale ptices of the products as determined by themselves,
which may in turn amount to an agreement.

The contractual agreements which are binding in nature, contain explicit
clauses with clear mention of the obligations to be adhered fo by TANG
WAI AND CO LTD as well as provide for direct and indirect price
daterminations. These trade agreements gualify as an agresment
demonstrating concurrence of wills hetween parties to adopt RPM with
respect to the supply of food and non-food items provided by the

suppliers.

1.12 The Executive Director has further assessed the Undertakings offered by
TANG WAI AND CO LTD pursuant to condition iv paragraph 5.6A (b) of
CCM 3 Guidelines. The Executive Director takes the view that the proposed
Undertakings satisfactorily addresses the concerns identified in the Report

for the following reasons -

a. TANG WAI AND CO LTD has undertaken to inform the suppliers
that it is no fonger patly to the restrictive clause gonstituting RPM
and shall either modify the agreement or enter infto a new
agreement which does not contain RPM clauses with the suppliers,

b. TANG WAI AND CO LTD has undettaken not to, In any manner
whatsoaver, enter into or otherwise facilitate, either explicitly or
implicitly, the implementation of any agreament with the above-
mentiohed suppliers and/or any other supplier that involves resale
price maintenance,

c. TANG WAI AND CO LTD has undertaken to Inform the suppllers
concerned that any resale price on the price lists by the suppliers
will ba consldered to be recommended prices and that TANG WAI
AND CO LTD shall be frae to determine its own resale price.

d. TANG WAIAND CO LTD has undertaken, where any of the above-
mentioned suppliers and/or any other supplier has recommended
a minimum resale price for Its goods and the resale price appears
on the goods, inform the supplier, in writing, that it shall make sure
that the words ‘recommended price’ appear next to the resale
price, and shall not accept/offer for sales such products

o. The behavioural measures undertaken by TANG WAI AND CQ
LTD shall be disseminated to lts internal management and
commercial employees engaged in the purchase and/or resale of
the suppliers' products, thereby minimizing risks of RPM conduct
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M.

V.

being promoted by employees and ensuring that commercial
dealings with the suppliers are in compliance with the Act.

1.13 The Executive Director recommends that the Commission accepts the
Undertakings and grants immunity from fines to the Applicant for its
participation in the reported RPM conduct,

Legal Framework

1.14 Section 43 of the Act prohibits and renders void ‘any vertical agreement
between enterprises to the extent that it involves resale price maintenance’.
RPM is in turn defined at under section 2 of the Act as ‘an agreement
between a supplier and a dealer with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reselling a product or setvice to his customers’,

1.16 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from immunity from financial penalty
if it Is invoived Ih a conduct(s) that falls within the scope of section 43 of the
Act and satisfies the conditions of the said programme.

1.16 In addition to admitting having participated in ohe or more RPM
agreement(s), the appiicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records available to it
that relate to the reported RPM conduct, The enterprise s also required to
maintain continuous and complete co-operation from the time of its
application untll the conclusion of any action by the CCM on the matter,
including by securing the cooperation of its directors, officers and
employees in view of effectively and expeditiously concluding the
assessment process.

1.17 Pursuant to section 63(3) of the Act, the threshold for the acceptance of
undertakings under section 83(3) is that the Commission must be satisfied
that the undertakings address “all the concerns it has about any prevention,
restriction [or] distortion (...) of competition” which may arise from the
matter at hand,

Determination under sections §9(7) and 63 of the Act

1.18 Having regard to the Application submitted by TANG WAI AND CO LTD,
the concerns which have been identified by the Executive Director in his
Report, and the Undertakings offered by the Applicant, the Commission
determines that -

1) TANG WAl AND CO LTD has, In its Application, admitted its
participation in one or more RPM agreement(s) viz
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(i) the acceptance of price list without the mention of
‘Recommendsd Price’;

(il the acceptance of vertical price restriction in suppliers' contracts,
undertaken through WAY GUILD (MTIUS) LTD, that includes
price determination of the products; and

(i)  the acceptance of price labelling on products without the words
‘Recommended Price’,

2} TANG WAI AND CO LTD has complied with requirements (ii) and (i)
of paragraph 5.6A(b) of the CCM 3 Guidelines, as stated in the Repott;

3) The Undertakings submitted by the TANG WAl AND CO LTD
satisfactorily address the Commission’s concerns in so far as -

a. TANG WAI AND CO LTD has ceased its participation infterminated
all RPM agreements to which It was a party, as reported in its
Application;

b. TANG WAl AND CO LTD has undertaken to put in place other
measures as stated in section 1.12 of this document that would
guarantee compliance with the Act,

V. Decision

NOW THEREFORE,

LA d & BRI — L

For the reasons set out in this Decision, the Commission decides as follows:

1) We accept that the Application made by TANG WA| AND CO LTD
satisfies the conditions prescribed under the RPM Amnesty
Programme as set out In paragraph 5.6A of the CCM 3 Guidelines on

Collusive Agreements;

2)  We accept the Undertakings offered by TANG WAI AND CO LTD,
which are being published as per section 63(4) of the Act (see Ahhex);

3) The Undertakings shall be effective as from the date of this decision;
and

4)  We grant immunity from financial penalty to TANG WALAND CO LTD
pursuant to section 50(7) of the Act for the Reported RPM conduct,
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Done at Port-Louis this 12 December 2018.

Mr, C. Seebaluck
(Commissionet)

Mrs. M. B, Rajabally
(Commissioher)

Mrs. V, Bikhoo
{Commissioner)
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Unidertakings to the CCM

Undertakings provided by TANG WAL AND €O LTD to the Competition Commisslon
Pursuant ta an Application for Amnesty dlated- 15" October 2017

In connection with the Competition Commisslon’s Amnesty Programma for Resale Price
Malptenance.

15 JUNE 2018
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Detinitlons:

For the:purpose of the present Urideriakings, the followiing terms shalt have-the tollowing
maanings:

TANG WAl AND €0 LTD {hwrain ‘Tangs Way').1 Tangs Way and Inciudes 18 branehes,
subsidlaries; or affjlites;

-Aftitiate; sny entorprive directly of Iniirecuy contralied by Tarigs Way;

Act: the Caipetitlon At 2007

Cotnmission: the Compotition- Commission established under section 4 of the Competition

At 20‘};;

Effectlve Date: the date on Whilch: the Comotission delivers Its deciston to accept. these
Unifertakings;

Eull'imﬁlamnmmlbn Date:-a maximum of three (3) moriths as from the élective date;
ltesuln ‘price inalhtenanice: means ah sgeeemant betwoen-a suppller and a dealer with the

phject or afiect ol direcily. or Intiirectly establishing a fixed or minimum price o Jirice level to
he obsérvad by the dealer when reselling product orsevice Lo his eustamers;

RPN resale price malnterince,

. Baclkground:

Targs Way 5 a retalier m:erating under the "WAY dranchise In Mausitius In the. retall suctor
for fast-moving consumer goods for both food and hon-: -fodd ftems,

By Its letier dated 15" October 2017 addressed to the Competition Catumigsion. and
pursuant to:geragraph 5.6A of the ‘CCM 3 Guidelines - Collusive Apreements’ {amended
dung 2017), Tangs Way has made an applicatlon for amnesty nder the: CEM Amrigsty
Programme for Resale Price Mafnlnnante {ReM) ithe ‘Appllcation’),

The reported activity involvas three practices wheraby Tangs Way has:

i} accepled produets with resale prices pre-detérmited in price Hsts by Its supphiess
without the wordls "recommended price”; {th "Proctice 1) and

{1 acedplod prodicis with resale prives pra-determiied and peelabelled on dhe:
products by-IVs supplidrs withoul the:'words “racommended price” appearing next to.
the resale prices:{the “Practice 11*); and

{ii) In fts-own rame:or through WAY GUILD (MTIUS) LYD {hizraln ‘way Gulid),. entered
inte contraciial ngraaments valihv suppliers, which coritaln clauses un the resale
prices af produts (the “Peaciice 111},
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Pracifee’] is b rafatlon to e following suppliers

Pragtice 2 1sIn ralatlon 10 the fallaivlig soppllar

1

The agreement with rospact ‘to Practica lil Is 1 velatlon o the-following suppliers

The ldéitiied suphiers for Proctice ), it antl N shalt altogether hereln dlter be relerred 1o as
"tho Supptiers’,

Suctlon 43 of: the Act prohiblts resale price matntenance and section 43(3) of. the Act:

provides that 'where a supplier or producer has reconsmended a minimum resale prito 1o a
réseilor of gopde and thi-fasale price sppears ob the goods, the worls fecomimended price”
shiillappear nesl to the resale prive,’

With referenceto Practices 1, 11 and I, Tangs Way is given 1o understand that those may be

1n cdntravention of Section:=43 of the: Compaztition Act 2007 and tay tharafore pose as
gontarns whith hiave arised durlig dn investigation In respect. to the-appllcation,

Pursuant 10 the-conditions fald down In the €CH 3 Guidelines {amended June 2017), for the
ptirpose of abtalning 1P Amnesty, Tanss Way 1y, by the present, provld!ng umtmak!ngs
related speclﬂcnliy tn tlm impusned ugreenmnt and nny rast:lcnug elfects lt has haﬂ on

posslble com:erns af ihe Campei[tlon Commfsstan ln reia_llan the_rmo _e_md_ ni:tainl,ng t_he‘
requested smnesty,

Measures proposed as Undertakings

Pursuant to siclion 63 of the Act, Tangs Way hereby, undertakes to. appiv, by the ful
implementation date, e following meosiras In-ltg. commerclni dealmgs with the. ahoves
mentioned suppliers, in the resale-of Uiglr respective goods or senilces s Matiius:
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31 Behavigural Undertakings

Tangs Way shall inform the a.lm.va-mem]__uned:«._;‘u_np!_i_ers that it 1s nal longer party 10 the
réstrictive clause constituting RPM and shall either modily the agreement-or enter Inlo &
newy agremment which doses ot cortaln WPM elauses with the suppllers;

Tangs Way shall-not,.in any manner whatsoever, enter Inta or otigiwise lnclmale. ﬂinmr'
explicitly or Implcitly; the smplementation of any agréement With the -abigve-entionsd:
suppllers m_m/nr any othar supplior that Ivolves resile price malinténance;

Tangs Way shall inform the suppliers concerned that any tésale price on-dhe price Hits by the
suppllars will be eonslderad to be recormended prices and that Tangs Way shall be free to-
determing Ks own respla prce.

Tangs Way shall, where any of the abovesmentioned suppliers and/or any other. suppller has
recommended a.minfmum resale price for its goods and the resale-price. appears.on the
goods, Inform the supplier, Inwritlng, that it shall make sure. that the words ‘recommended
price’ appear next to the rasale price, and shall oy ecep/offar fnrsalax such prodicts.

12 information Dissemination

Tangs Way shall take all appropriate miessurés to ensure that a1l its-Interiial managenient,
directors, antl employees engaged In the purchase and/or ressle of goods andfor services
are. fully aware of and activaly Implement the jresent ‘undertakings when: Implémanting
Tangs Way pricing policy, In line with the provislons of the Act.

3.3, Repotting

Tangs Way shalt inmediately Inform the Commisslon, In weiting, of. By’ attempt on the part
pf the above-meptloned suppliers 1o Implemant. or othierwise cagrce or induce e
implmmn!’ntfun of rosate prlce malnténance: to be obsérved by Tangs: Way reselling: the.
supplier's goods snd shall pravide the Commission with dll docoments, Information; ani
evidence avallaile 1o it In sippori (hereol;

Tangs Way sha"ﬂ;grqvhle the Commisslon with a.topy of any amented agreemant governliig.
Its commerclal felationshiip with eisch of the atiove-mentioned suppliars as proof that Tangs
Way-has irrevocably ceased the impugned fesale price maintenance;

Yangs Way shall, a3 from the effective date, take all ceast nable steps to ensure that &l
communications, negotiations, arrangements With the -above-mentlongd Suppllers ore
properly docimented and archived to dempnstiate compllance with. the present
undertakings when raselling the above-mientioned suppliers’ goods;

Tangs Way still, by the tull n‘mpiem_en‘latlon date, submit a written reporl lo the Commission
dotalling the implesientation of this undertaklng,
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4. Eniry into foree
These undertalings shall be effective as from the date i is accepted by the Commisslon In the
form of a declsian of the Commisston and shall be fully implemented by full Implementation
date,

/
Name: “ALD‘:KA-‘T’A'NGI-' WhI-
Positian: 3) bt Lo

Duly authorised for and an behalf of:
TANG WAL AND €O LTD







