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Decision of the Commissioners of the Competition Commission
of 12 Decembor 2018

relating to a proceeding under section 5§9(7) of the Competition Act 2007
further to a Report of the Executive Director on the matter referred to as
NVO042/RPM/008/05 — Review of SUPER UNIC CO LTD RPM Amnesty
application’

(CCM/DS/0030/41 — Application for immunity made by SUPER UNIC CO LTD
under the Competition Commission’s Amnesty Programme for Resale Price

Maintenance)
THE COMMISSION
Mr. C. Seebaluck - Commissicner (Chairperson)
Mrs. M. B. Rajabally - Commissioner,
Mrs. V. Bikhoo ~ Commissioner,

Having regard to the Competition Act 2007,

Having regard to paragraph 5.6A of CCM3 Guidelines on Collusive Agreements
regarding the Competition Commission’s Amnesty Programme for Resale Price
Maintenance,

Having regard to the Competition Commission Rules of Procedure 2009,

Having regard to the undertakings offered by SUPER UNIC CO LTD on 10t June
2018,

Héving regard to a report of the Executive Director dated 20™ June 2018,

WHEREAS:
.  Introduction

14 This Decision relates to an application for immunity dated 09% October 2017
made by SUPER UNIC CO LTD pursuant to the Gompetition Commission’s
Amnesty Programme for Resale Price Maintenance presctibed under
paragtaph 5.6A of CCM3 Guidelines on Collusive Agreements (the
‘Application’). As part of the conditions set out thereunder, undertakings
have been offered to the Commission by SUPER UNIC CO LTD on 19%
June 2018 {'the Undertakings').

1.2 Having taken cognizance of a report of the Executive Director dated 29t
June 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of section 59(7) of the Act, the
conditions prescribed under paragraph 5.6A of CCM3 Guidelines on
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Collusive Agreements and considering in particular, the Undertakings
offered pursuant to section 63(3) of the Compaetition Act 2007 (the ‘Act).

. Background.

A

1.3

1.4

if.

1.5

1.6

Competition Commission’s RPIM Amnesty Programme .

Pursuant to section 59 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunity or leniency fo any persoh in such
circumstances as may be prescribed. Effective from 05% June 2017 until
20t October 2017 inclusively?, the Commission put in place a one-off, time-
limited amnesty programme for any enterprise involved in resale price
maintenance by walving the restriction at paragraph 5.3 of CCM3
Guidelines on Collusive Agresments, viz., that only RPM which facilitates a
cartel can benefit from lenlency and the associated footnote 3 thersat and
subject to the applicant-enterprise fulfilling the conditions prescribed under
paragraph 5.6A (b) of the said Guidelines (the 'RPM Amnesty Programme').

The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties to any enterprise applying for
RPM Amnesty are that the applicant -

I. admits its participation in an agreement involving RPM,

fi. provides the Competition Commission (CCM) with all the information,
documents and evidence available to It regarding the RPM, and as
required by the CCM,

iil. maintains continuous and complete co-operation until the conclusion
of any action by the CCM in relation to the matter, and

iv. offers undertakings that satisfactorily address the competition
concerns of the CCM.

The Applicant and the Application

SUPER UNIC CO LTD operates as an independent retaller under the Way
Franchise, as Super Unic Way, in the retall sector for both food and non-
food items and bears the following Business Registration Number

C07069864,

SUPER UNIC CO LTD has made an application, in its capacity as reselier,
in writing, to the CCM, through its authorised signatory on the 08t Qotober
2017, The reported RPM conduct, as submitted in the application, makes
reference to the acceptance of price lists without the mention of

1 The Commission had extended the validity of the RPM Amnesty (CCM 3 Guidalines - Amended 3% October
2017) from 05 October 2017 to 20% October 2017.
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‘tecommended price’, price determinations in contractual agreements,
underaken through WAY GUILD (MTIUS) LTD and acceptance of products
with price labelling without the mention of ‘recommended price’

iil. The Investigation

1.7 Upon receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to investigate whether the reported conduct
rnay amount to an RPM within the ambit of section 43 of the Act.

1.8 Upon completion of his investigation, the Executive Director submitted a

report on the matter fo the Commission on 29" June 2018. The Report

| contains the findings of the Executive Director, his assessment of whether

| the proposed Undertakings address all the concerns identified by him, and
his recommendations in respect of the Application (the ‘Report).

1.9 The Executive Director's findings are that the application satisfies the
| conditions i, il and iii set out under paragraph 5.6A(b) of CCM3 Guidelines
‘ for RPM amnesty. The Executive Director is satisfied that SUPER UNIC
“ CO LTD has admitted its participation in conduct falling within the ambit of
RPM under section 43 of the Act, as supported by the documentary
evidence submitied and has maintained continuous and complete co-
ocperation from the time of its Application to the lssuance of the Executive

Director's Report.

1.10 Further to his assessment of Application, the Executive Director, In his
Repott, takes the view that SUPER UNIC CO LTD in its capacity as reseller
of food and non-food items, has engaged in & conduct that raises
competition concerns under section 43 of the Act.

: 1.11 The Executive Director views that:

(a) The price list, establishing the minimum promotional resale prices,
without the mention of ‘Recommended Price’, may be construed as a
minimum pricing policy in relation to promotional offers from the
suppliers. The price list may thus constitute an agreement, taking into
consideration the tacit or implicit acquiescence of SUPER UNIC CO LTD
to accept a pricing policy, even if the pricing policy has been imposed
unilaterally by the suppliers. The price list, therefore demonsirate the
concurrence of wills between SUPER UNIC CO LTD and the suppliers
to adopt RPM with respect to the supply of the specific food and non-
food items provided by the suppliers,

(b) The acceptance of pre-determined prices affixed on the product by
SUPER UNIC CO LTD as retailer, without the words ‘recommended
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(c)

price’ by the suppliers may constitute an acquiescence on their part to
the policy of the suppliers to affix the resale prices of the products as
determined by themselves on the product, which may in turn amount to

an agreement.

The contractual agreements which are binding in nature, contain explicit
clauses with clear mention of the obligations to be adhered to by SUPER
UNIC CO LTD as well as provide for direct and indirect price
determinations. These frade agreements qualify as an agreement
demonstrating concurrence of wills between parties to adopt RPM with
respect fo the supply of food and non-food ifems provided by the

suppliers.

1.12 The Executive Director has further assessed the Undertakings offered by
SUPER UNIC CO LTD, The Executive Director takes the view that the
proposed Undertakings satisfactorily addresses the concerns identified in
the Report for the following reasons —

a. SUPER UNIC CO LTD has undertaken to inform the suppliers that
it Is no longer party to the restrictive clause constituting RPM and
shalt either modify the agreement or enter into a new agreement
which does not contain RPM clauses with the suppliers;

b. SUPER UNIC CO LTD has undertaken not to, in any manner
whatsoever, enter into or otherwise facilitate, sither explicitly or
implicitly, the Implementation of any agreament with the above-
menfioned suppliers and/or any other supplier that involves resale
price maintenance;

c. SUPER UNIC CO LTD has undertaken to inform the suppliers
concerned that any resale price on the price lists by the suppliers
will be considered to be recommended prices and that SUPER
UNIC CQ LTD shall be free to determine its own resale price.

d. SUPER UNIC CO LTD has undertaken, where any of the above-
mentioned suppliers and/or any other supplier has recommended
a minimum resale price for its goods and the resale price appears
on the goods, to inform the supplier, In writing, that it shall make
sure that the words ‘recommended price’ appear next to the resale
price, and shall not accept/offer for sales such products

e. The behavioural measures undertaken by SUPER UNIC CO LTD
shall be disseminated to its internal management and commercial
employees engaged in the purchase and/or resale of the suppliers’
products, thereby minimizing risks of RPM conduct being
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promoted by employees and ensuring that commercial dealings
with the suppliers are in compliance with the Act,

1.13 The Executive Director recommends that the Commission accepts the
Undertakings and grants Immunity from fines to the Applicant for its
participation in the repotted RPM conduct.

Ih. Legal Framework

1.14 Section 43 of the Act prohibits and renders void ‘any vertical agreement
between enterprises to the extent that it Involves resale price maintenance’.
RPM is in turn defined at under section 2 of the Act as ‘an agreement
between a supplier and a dealer with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reselling a product or service to his customers’,

1.18 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from immunity from financial penaity
if it is involved in a conduct(s) that falls within the scope of section 43 of the
Act and satisfies the conditions of the said programme.

1.16 In addition to admitting having participated in one or more RPM
agreement(s), the applicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records available to it
that relate to the reported RPM conduct. The enterprise is also required fo
maintain continuous and complete co-operation from the time of its
application until the conclusion of any action by the CCM on the matter,
including by secuting the cooperation of its directors, officers and
employees in view of effectively and expeditiously concluding the
assessmeant process.

1.17 Pursuant to section 63(3) of the Act, the threshold for the acceptance of
undertakings under section 63(3} is that the Commission must be satisfied
that the undertakings address “all the concems it has about any prevention,
restriction for] distorfion (...} of competition” which may arise from the
matter at hand.

V. Determination under sections 58(7) and 63 of the Act

1.18 Having regard to the Application submitted by SUPER UNIC CO LTD, the
concerns which have been identified by the Executive Director in his
Report, and the Undertakings offered by the Applicant, the Commission
datermines that —

1) SUPER UNIC CO LTD has, in its Application, admitted its participation
in one or more RPM agreement(s) viz
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()] the acceptance of price list without the mention of
‘Recommended Price’;

(i) the acceptance of vertical price restriction in suppliers’ contracts,
undertaken through WAY GUILD (MTIUS) LTD, that includes
price determination of the products; and

()  the acceptance of price labelling on products without the words
‘Recommended Price’;

2) SUPER UNIC CO LTD has complied with requirements (i) and {fii) of
paragraph 5.6A(b) of the CCM 3 Guidelines, as stated in the Report;

3) The Undertakings submitted by the SUPER UNIC CO LTD satisfactorily
address the Commission's concerns in so far as ~

a. SUPER UNIC CO LTD has ceased its participation infterminated all
RPM agreements to which it was a party, as reported in its
Application;

b. SUPER UNIC CO LTD has undertaken to put in place other
measures as stated in section 1.12 of thls document that would
guarantee compliance with the Act.

V. Decision

NOW THEREFORE,

For the reasons set out in this Decision, the Commission decides as follows:

1) We accept that the Application made by SUPER UNIC CO LTD
satisfies the conditions prescribed under the RPM Amnesty
Programme as set out in paragraph 5.6A of the CCM 3 Guidelines on
Collusive Agreements;

2)  We accept the Undertakings offered by SUPER UNIC CO LTD, which
are being published as per section 63(4) of the Act (see Annex);

3) The Undertakings shall be effective as from the date of this decision;
and

4)  We grant immunity from financial penalty to SUPER UNIC CO LTD
pursuant to section 59(7) of the Act for the Reported RPM conduct,
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Done at Port-Louls this 12 December 2018
Mir. G. Seebaluck
(Commissioner)

Mrs. M. B. Rajabally
(Commissioner)

Mrs. V. Blichoo
(Commissioner)

Page 8 of8



588 The Mauritius Government Gazette

Undertakings 1o the CCM

Undertakings provided by SUPER UNIC.CO LTD to the Competition Cormnmission

Pursuant to an Application for Amnesty dated 19% June 2018

In connaction with the Competition Commission’s Amnesty Programme for Resale Price’
Maintenaticé

19% June 2018
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P

Prefinitiops

For the purpose.of the present undertakings; thie followling terms shall have the foltowing
meanings:

SUPER UNIC COLTD (herein ‘Supar Unie’) 2 Super Unie and includes its branches, subsidiartes,
or affilidtes; : o e

Affiliate: any enterprise directly o ndirectly contralled by Super Unic;

Act:.the Competition Act 2007;

Commission: the Competition Commission established under sectiond of the Competition Act
2007; o '

Effective Date: the date on which e Comimission dellvers-its decision to. accept these
Undertakings;

Full implementation Date: a maximunyof three (3) months as from the-effective date;

Resale price malntenance: means an agreement between:a supplier and a-dealer with the
object or effect of directly of indirectly establishing a fixed or minimim price.or price leveito
be observed by the dealer when teselling a product oiservice to his customers;

RPM: resale price malntenance.
Baleroninig:

Super Unic is a retaller operating: under the ‘“WAY" franchise in Mauritius i the retall sector
for fast-noving tonsumer goads for. both faod and non-food.items.

By its letter dated 09™ October 2017 addressed to the Competition Commissionand pursuant
to paragraph 5.64 of the ‘CCM 3 Guldelings ~ Collusive Agraements’ (amended June 2017),
Super Usiic has made an application for amnesty under the CCM Amnesty Programme for
Resale Price Malntenance (RPM) {the "Application’).

The reported activity Involves three practices whereby Super Unfc has:

{ accepted products with resale: prices pre-determined i price: lists by Its suppliers
without the words “recommended price”; {the “Practica 1), and

{ti) accepted products with resale prices pre-determined and pre-labelled on the
products by Hs stppliers without thie words “recommended price” appearing next to
the résale prices; {the “Practlce 11"); and

(i) i its owi name or through WAY GUILD {MTIUS) LTD {herein 'Way Guild’), entered
into contractual agreements with suppliers, which contain clauses on the resale prices
of products (the “Practice ‘IIY),
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Practice Il is In ralation Lo the following suppllers

The agieement with respact-to Practice H) is In relation to the following suppliers: |

The ideptified suppliers for Practice |, T -and Hi shal altogether herelh after be réferred to'as
‘the Suppliers’,

Seition A3 of the Act prohibits resale price malitenance: and section 43{3) of the Act provides
thal ‘where a-stpplier or producer has recommended a minimum resate price toa reselier of
gootis and the resale price appears on the goods, the words, racommended price’ shallappear

next-tothe-resale price”

With reference to Practices |, land Ul, Super Unic s glven to understand that those may be In
contravention of Section 43 of the Competition Act 2007 and may therefore piosé as coboerns
which have arisen during an Investigation i respect to the application,

Pursuant to the conditions laid down In the CCM 2 Guidelines {amended June 2017}, for the
purpose of phialning RPM Aninesty, Super Unic is, by the present, providing undertakings
related specifically to the Impugned agreement and any restrictive effects It has had on
competition under section 63 of the Competition Act.2007 with a view to.allaying any possible
concerig of the Competition Commission In relation thereto and obtaining the requested

amnesty
¥ Measures propesed as Underakings
Pursiait to section: 63 of the Acl, Super Unic hereby undertakes to apply, by the full

implementation date, the following measures In its comnerclal deatings with the above-
fentloned sippliers, In theresale of thelf respective goods or services in Mauritius:

Page Bof 5



16 February 2019

591

3,1 Behaviourat Underakibgy

Super Unle. shall inform the above:mentioned suppliers that it Is: no longer party. to the.
restiictive elavse constituting RIUM-and shall elther Modify thé-agrediment vr-enter il a new
agraenient which does not contain RPM clauses with the suppliets;

Super Unie shall not, i any manner whatsoever, efiter into-or otherwise facilitate, slther
explicitly- or Tmplicitly, the Implementation of any -agreement with the: above-mentioned
suppliers and/or any-other suppller that Involves resale price maintenance;

Super Unlc shalf Inform the suppliers concerned that any resale price on the price lsts by the
supplers will ba consideréd e be recammendet prices and that Super Unic shall be freeto
deterniine its own resaleprice.

Super Unlc shiall, where any of the above-mentioned suppliers and/orany other suppller has
recommended a minimur rasalé price for [t gaods and the resale price appears on the goods,
inform the supplier, i writing; that i shall make sure that the.words 'recommeided price’
appear next to the resale price, and shali not accept/offer for sales such products,

3.2, Infonination Dissemination

Super Unle shall take all appropriate meastires to ehsure that all its internal management,
directors, and employees engaged in the purchase and/or resale of goods and/or services are
fully aware of and actively Implefmént the present undertakings when implementing Super
Unic pricing policy, In line with the provisions of the Act.

i3 Reparting

Super Unle shall immediatély inform the:Commission, In Writing; of any attempt oi the pait of
the above-mentioned suppllers to -implement or otherwlse coerce or Indice the
implementation of resale price maintenance to be ohserved by Super Unic reselling the

sipplier's goods and shiall provide the Commission with all dacuments; infarmation, and.

evidence avallable to [t in stipport thereaf;
Super Unle shall provide tie Commisslon with a copy.of any.amended agreement govering

its commerclal relationship with-each éf't'h,e‘--a,btwei-imenti.dn'e.d suppliers as proof that Super.

Unic has irrevocably ceased the impugned resale price maintenance;

Super Unic:shall, as from the effective date, take all reasonable steps o ensure that sl
voinmunications; negotfatlons, afrangements with the. above-mentioned suppliers are

properly documented and archived to damonstrate compllance with the preseht undertakings
wlhien reselling the above-mentloned suppilers’ goods;

Super Unle shall, by thie full impleimentation date, submit » written report 1o the Commission
detailing the implementation of this undertaking.
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4. Fotiy sl loree

These undertalings shall lie effective as from the date It is accepled liy the Commission in the
form-of a decision of the Comiilssion and shall be fully inplemanted by fill implementation

dale,

o~

lSIgnature of Director Nn 1] [Slaaature of Directar No 2]

Naie: Mr, Paisad Ramfuckhun. Name: Mrs, Mollni Ramifuckhud
F’bsifibn*-‘ﬁirecfai' Pasltk':n"=-0ﬁ’écto'r-

Dulyavthorised for.and on behalf of: Dulv authorised forand on-behalf of!
"SUPER UNICCOLTD SUPER UNIC €O LD
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