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Decision of the Commissioners of the Competition Cominission
of 12 December 2018

velating to a proceeding under section 59(7) of the Competition Act 2007
further to a Report of the Exacutive Director on the matter referred to as
INVO42/RPMI/008/10 - Review of LONDON DISTRIBUTION (MAHEBOURG) CQ
LTD RPM Amnesty application’

(CCM/DS/0030/16— Application for Immunity made by LONDON DISTRIBUTION
(MAHEBOQURG) GO LTD under the Gompetition Commission’s Amnesty
Programme for Resale Price Maintenance)

THE COMMISSION

Mr. C. Seebaluck - Commissioner (Chalrperson},
Mrs, M. B. Rajabally - Commissioner,

Mrs. V. Bikkhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard to paragraph 5.6A of CCM3 Guidslines on Collusive Agreements
regarding the Competition Commission's Amnesly Programme for Resale Price

Maintenancs,

Having regard to the Competition Commission Rules of Procedure 2009,

Having regard to the undertakings offered by LONDON DISTRIBUTION
(MAHEBOUR®G) CQ LTD on 11 May 2018,

Having regard to a report of the Exacufive Director dated 20® June 2018,

WHEREAS:

.  Introduction

1.4 This Declslon relates to an application for Immunily dated 18 October 2017
made by LONDON DISTRIBUTION (MAHEBOURG) CO LTD pursuant o
the Competition Commission's Amnesty Programme for Resale Price
Malntenance prescribed under paragraph 5.6A of CCM3 Guldelines on
Collusive Agreements (the ‘Application’), As pari of the conditlons set out
thersunder, undertakings have heen offsred to the GCommission by
LONDON DISTRIBUTION (MAHEBOURG) CO LTD on 11" May 2018 (‘the

Undertakings').

1.2 Having taken cognizance of a report of the Executive Director dated 29™
June 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of section 59(7) of the Act, the
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conditions prescribed under paragraph 5.8A of CCM3 Guldelines on
Collusive Agreements and considering in particular, the Undertakings
offered pursuant to section 63(3) of the Competition Act 2007 {the ‘Act’).

. Background
/. Competifion Commission’s RPM Amnesty Progranine

1.3 Pursuant to section 59 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunity or leniency to any person In such
cireumstances as may be prescribed. Efiective from 05" June 2017 until
20" October 2017 inclusively!, the Commission put in place a one-off, time-
limited amnesty programime for any enterprise involved In resale price
maintenance by walving the restiiction at paragraph 5.3 of COM3
Guidelines on Collusive Agreements, viz,, that only RPM which facilitates a
cartel can benefit from lenlency and the assoclated footnofe 3 thereat and
subject to the applicant-enterprise fulfilling the conditions prescribed under
paragraph 8.8A (b) of the sald Guidelines (the ‘RPM Amnesly Programme’}.

1.4 The conditions prescribed under the RPM Amnesty Programme for
providing Immunity from financial penalties to any enterptise applying for
RPM Amnesty are that the applicant -

I, admits its participation in an agreement Involving RPM,

il. provides the Competition Commission (CCM) with ali the information,
documents and evidence available to it regarding the RPM, and as

required by the GCM,

li. maintains continuous and complete co-operation urntil the conclusion
of any action by the CGM in relation to the matter, and

iv. offers undetiakings that satisfactorily address the competition
concerns of the CCM.

fi,  The Applicant and the Application
4.5 LONDON DISTRIBUTION (MAHEBOURG) CO LTD operates as an
independent refailer under the Way Franchise, as London Way Maheboutry,
in the retall sector for bath food and non-food items and bears the Business
Raglstration Number C07050809.

1.6 LONDON DISTRIBUTION (MAHEBOURG) CO LTD has made an
application, in its capacity as a reseller, In writing, to the CCM, through Its
authotised signatory on the 15 Ockober 2017, The reported RPM conducts

! The Commilsslen had extended the validity of the RPM Amnesty (CCM 3 Guldelines - Amended 3¢ Octobet
2017) from 05 October 2017 to 20% October 2017,
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.

1.7

1.8

1.9

to which LONDON DISTRIBUTION {(MAHEBOURG) CO LTD has admitted
participation, make reference to:

a, the acceptance of price lists from its suppliers without the mention
of ‘recommandsd price’;

b. the accepiance of products with price labelling without the mention
of ‘recommended price’; and

c. contractual agreements with ifs suppliers which contained RPM
clauses, elther In its own name or through WAY GUILD (MTIUS)

LTD.

The Investigation

Upocn receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to investigate whether the reported conduct
may amount to an RPM within the ambit of section 43 of the Act,

Upon completion of his investigation, the Executive Director submitted a
report on the maiter to the Commission on 20 June 2018, The Report
contalns the findings of the Executive Director, his assessment of whether
the preposed Undertakings address all the concerns ldentified by him, and
his recommendations in respect of the Application (the ‘Report’).

The Executive Director's findings are that the application satisfies the
condltions i, Ii and il set out under paragraph 5.6A(b) of GCM3 Guidelines
for RPM amnesty. The Executive Direclor is satisfied that LONDON
DISTRIBUTION {(MAHEBQOURG) CO LTD hag admitted its pasticipation In
conduct falling within the ambit of RPM under section 43 of the Act, as
supported by the documentary evidence submitted and has maintained
continuous and complete co-operation from the time of its Application to the
issuance of the Executive Director's Report.

1.40 Further to his assessment of Application, the Executive Director, In his

Repott, takes the view that LONDON DISTRIBUTION (MAHEBOURG) CO
LTD In Its capacity as reseller of food and non-food items, has engaged In
conducts that raise competition consems undet section 43 of the Act.

1,41 The Executive Director views that;

(a)

The price list, establishing the minimum promotional resale prices,
without the mention of 'Recommended Price’, may be construed as a
minimum pelcing poiicy in relation to promotional offers from the
suppliers, The price list may thus constitute an agreement, taking into
consideration the tacit or [mplicit acqulescence of LONDON
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(b)

(c)

DISTRIBUTION (MAHEBOURG) CO LTD to accept a pricing policy,
even if the piicing policy has been imposed unlfaterally by the suppliers.
The price list, therefore demonstiate the concurence of wills betwesn
LONDON DISTRIBUTION (MAHEBOURG) GO LTD and the suppliers to
adopt RPM with respect to the supply of the specific food and non-food
ttems provided by the suppliers;

The acoeptance of pre-determinad prices affixed on the product without
the words ‘rocommended price’ from the suppliers, by LONDON
DISTRIBUTION (MAHEBOURG) CO LTD as retaller, may constitute an
acqulescence on the part of the applicant to the policy of the supplieys to
affix the resale prices of the products as determined by themselves on
the product, which may in turn amounts to an RPM agreement; and

The contractual agreements which are binding in nature, contain explicit
clauses with clear mention of the obligations to be adhered to by
LONDON DISTRIBUTION (MAHEBOURG) CO LTD as well as provide
for direct and indirect price determinations. These trade agreements
qualify as an agreement demonstrating concurtence of wills between
partles to adopt RPM with respect to the supply of food and non-fond
items provided by the suppliars.

1.12 The Executive Director has further assessed the Undertakings offered by
LONDON DISTRIBUTION (MAHEBQURG) CO LTD. The Executive
Director takes the view that the proposed Undertakings satisfactorily
addresses the concerns identified In tha Report for the following reasons —

a. LONDON DISTRIBUTION (MAHEBOURG) CO LTD has
undertaken to inform the suppliers that it is no longet party to the
restrictive clause constituting RPM and shall either modify the
agreement or enter into a new agreement which does not contain
RPM clauses with the suppliers;

b. LONDON DISTRIBUTION (MAHEBOURG) €O LTD has
undertaken not to, In any manner whatsoever, enter info or
otherwiss facilltate, either explicltly or (mplicitly, the
Implementation of any agreement with the above-mentioned
suppliers and/or any other supplier that involves resale ptice
maintenance,

¢. LONDON DISTRIBUTION (MAHEBOURG) CO LTD has
undertaken to inform the suppliers concerned that any resale price
oh the price lists by the suppliers wil be considered to be
recommended prices and that LONDON DISTRIBUTION
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(MAHEBOURG) CO LTD shall be free to determine its own resale
price;

d. LONDON DISTRIBUTION (MAHEBOURG) CO LTD has
undertaken, where any of its suppliers and/or any other supplier
has recommended a minimum resale price for lfs goods and the
resale price appears on the goods, inform the supplier, in writing,
that [t shall make sure that the words ‘recommended price’ appear
next to the resale ptice, and shall not accept/offer for sales such
products; and

e. The behavioural measures undertaken by LONDON
DISTRIBUTION (MAHEBOURG) CO LTD shall be disseminated
to its internal management and commercial employees engaged
in the purchase andfor resale of the suppliers’ products, thereby
minimizing risks of RPM conduct being ptomoted by employees
and ensuwiing that commerclal dealings with the suppliers are in
compliance with the Act.

1.18 The Exacutive Director recommends that the Commission accepts the

Undertakings and grant immunily from fines to the Applicant for Its
participation in the reported RPM conhduct.

Legal Framework

1.14 Section 43 of the Act prohibits end renders vold 'any verfical agreement

between enterprises to the extent that it involves resale ptice maintenance’.
RPM is in tumn defined at under sectlon 2 of the Act as 'an agreement
between a supplier and a dealer with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reselling a product or service to his customers’,

1.16 Having regard to the conditions prescribed under the RPM Amnesty

Programme, an enterprise will benefit from immunity from financial penalty
if it Is Involved In a conduct(s) that falls within the scope of section 43 of the
Act and satisfles the conditions of the said programme,

1.16 In addilion fo admitting having participated in one or more RPM

agreement(s), the applicant-enterprise is required to provide full and
complete disclosure of all information, evidence and records available to it
that relate fo the reported RPM conduct. The enterprise is also required fo
malntain continuous and complete co-operation from the time of ifs
application until the conclusion of any action by the CCM on the matter,
including by secuting the ocooperation of its divectors, officers and
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employees in view of effactively and expeditiously concluding the
assessment process.

4,17 Pursuant to section 63(3) of the Act, the threshold for the accepiance of
undertakings under section 63(3) is that the Commission must be satisfied
that the undertakings address "afl the concerns it has about any prevention,
restrction for] distortion (...} of compstifion” which may arise from the

mattar at hand,

IV. Determination under sections 59(7) and 63 of the Act

1,18 Having regatd o the Application submiited by LONDON DISTRIBUTION
(MAHEBOURG) GO LTD, the concerns which have been identified by the
Executive Director in his Repori, and the Undertakings offered by the
Applicant, the Commission determines that -

1) LONDON DISTRIBUTION (MAHEBOURG) CO LTD has, in its
Application, admitted its participation in one or more RPM agreement(s)

viz

() the acceptance of price lists from its suppllers without the
mention of ‘Recommendead Prics’;

(i)  the acceptance of price labelling on products without the words
'Recommended Price’ from its suppliers; and

(i)  theacceptance of vertical price restriotion in suppliers’ contracts,
undertaken, In its own name or through WAY GUILD (MTIUS}
LTD, that includes price determination of the products.

2) LONDON DISTRIBUTION (MAHEBOURG) CO LTD has complied with
requirements (if) and (iii} of paragraph 5.6A(b) of the CCM 3 Guidelines,

ag stated in the Report;

3) The Undeitakings submitted by the LONDON DISTRIBUTION
(MAHEBOURG) CO LTD satisfactorfly address the Commission's
concerns In so far as —

a [t will ensure that LONDON DISTRIBUTION (MAHEBOURG) CO
LTD ceases s parlicipation infterminates all RPM agreements to
which it was a party; and

b. LONDON DISTRIBUTION (MAHEBOURG) CO LTD has
undertaken to put in place other measurss as stated In section 1.12
above that would guarantee compliance with the Act.

V. Declslon
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NOW THEREFORE,

For the reasons set out in this Decision, the Commission decides as follows:

)

2)

3)

We accept that the Application made by LONDON DISTRIBUTION
(MAHEBOURG) GO LTD satisfies the conditlons prescribed under the
RPM Amnesty Programme as sat out in paragraph 5.8A of the CCM
3 Guldelines on Collusive Agreements;

We accept the Undertakings offered by LONDON DISTRIBUTION
(MAHEBOURG) GO LTD, which are being published as per section
83(4) of the Act {(see Annex);

The Undertalings shall be effective as from the date of this decision;
and

We grant Immunily from financlal penalty to LONDON DISTRIBUTION
(MAHEBOURG) CO LTD pursuant to section 59(7) of the Act for the
Reportad RPM conduct,

Done at Port-Louis this 12 December 2018,

Mr. C. Seebaluck

{Commissionar)

Mrs. M. B. Rajabally

{Commissioner)

Mrs. V. Bikhoo
{Commissionar)
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Undertakings to the CCM
Undertalings providod by LONRON BISTRIBUYION {MAHEBOUG) €O 41D 10 the Campetition

Commission
Fursuant bo an Application for Amnesty dated 154 October 2017

In connadtion with the Competition Commisslon’s Amnasty Programma for Resale Prico
Malntennce

(Date of Undortakings]
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1. Deflnitiohs:

For the purpose of the prasant vudestakings, the follawing tarms shall havd the following
mennings:

LONDON DISTRIBUTION {MAHEBOUG) CO LTD (hovein ‘London Distdbytion Mahebouy') :
tanden Dlstribution Malwboug and Includes its branchas, subsidlaries, or afifliates;

Affiliate: any entarprise directly or intiractly controllad by London Distlbutton Maheboug;

Act: the Competition Act 2007;

Commilssion: the Compotition Commissiah astablished under section 4 of the Competition Act
200n

Effoctive Dutar the date on which the Commisslon dellvers its declston 1o actopt thesy
Undarakings;

Eull implambutation Date: & savhaum of thres {3) moenths g5 from the sfagive date;

fesale prlve ralntennncor means on sgreemant betwaeen a suppller and o dopfer with the
obfact or affact of directly or iudivectly establishing s flxed or minintim price or prica level to
ba observad by the dealer when reselling s product ar service to s customers;

AP0 cesale pride maintensnee,

Background:

London Distritution Mehaboug 1y 8 relaller operating vndes the WAY franthlse in Mavritlus
Iy éhe retal) secior for fast-moving consumer goods far both food and non-food items,

By 1ts lattor duted 150 Octabor 2017 ndirassed to the Gompatition Comnission and pursuant
to paragraph S.6A of the "CCM 3 Guldefines = Collusive Apresrnants’ (amdnded June 2017),
Lundon Distribution Malelboug has mada an appllcation for smnesty under the CCM Amnesty
Progeainine for Resole Price Malmenance {1PM} (the ‘Application’),

Tho reportud activity Invalves thres practices whereby Latwdom Distelbotion Mahehong has:

i acceptad grodicts with resale prices pradelermingd in price Hsis by its suppllers
without the wosds “raconvmended price”; {the "Practtes 1"); and

@ accepted products wilth resale prices pre-detarmined and pre-labelion on the
products by its supphars without the words “reconrmendad prdoe” tppoating next to

the resale prices; (the "Practice 11"} und
() entarad, In its swn name or through WAY GUILD IMTIVSE LD (hersln 'Way Gulld),

into contractusl agragmants with suppliers, whlch comtafn &lavses on the resafe prices
of products [tk “Practice (1¥),
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Practico 1 Js tn refatian to the followlng suppitars:

Practien ))is in refation to the falléwing suppliers: |8

"hé agheprient with raspect o Practica 11 35 In refation to the follawlng sup

The identified sappilers-for Practice ), {Land 1 shall altogathar heyglh afler be referrad 1o ag
Aha Suppilors’,

Serqfen A3 ul the Agl prohiblts resale price molntenance and saction 44(3) of the Act provides
that ‘whete s supplier or produser s recommanded & mitimuin resale price to 8 vasellor of
goodsand tha résale price apprars on th gonds, the words ‘racomiiended price’ shall oppetr
fiext to tha ragafa price.

With refarance to Practices |, 1t and I, London Disisibution Maheboug Is given to understand
that those may be It contravahtlon of Sectlon 43 of the Competiton Ad 2007 and may
therafore pose 8% concerns which have arisen during an Investipation in reshect to the
ppplieation,

Pursuant te tha conditions lald down In the CCM 3 Guldaliaes {amended tune 2017), fof the
purposé of olkalnthy BPW Awnesty, Londoi Distribution Mahaboug 18, by the prosent,
providing imdertakings releted spesifically to the hmpugaed agreement and any restrittive

effects 1t has had on competition untler secton 63 of the Compatitien Act 2007 with a vlew 16
allaying nny poxsible concerns of thy Competition Comunlssion in relatian therefo and

oinalning e requasted aninasly,

3. Measures proposed as lindertakings

Purssant to section 63 of the Act, London Distributian Malmbcug heraby undsertalies to spply,
by the full inplamentation data, tha Jollowing measuras it ity commerclat dealings with the
above-mentionsd suppilers, In the resale of thelt respective gooads or seevoesin Maurltios:

2.1, Dehsvioural Undertekings
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Lesitdoon Dlstribution Mefihoug shail inform Ahe. suppliers that 1t Is no longer panty o e
rasteletive cleuse constituting APM amisball #ither wiadify the agestiant or énder Lo & new
agveemant wiich does ot contelns RPM clavses with the suppliars;

Londan Distribytion Mahehoug shall n6t, i any nenner whatsoaver, enter ite o alharwise
facliitate, either explicitly or {mmlrltly, thee iraplsmantatiod of My agrement with the ahoves
mentinned suppliees aaitfor any other supplisr that twvolves resale prce imalmenance;

London Distribitlan Maheboul shall infurm the. suppllers enncerned that any resate price on
price fists by the suppliers will be conslderod (o be wibmanded pricas sod thal Londen

Distrihution Maheboug Is free to delermlne ts own vasale prica,

tondan Dstdhution Mzhaboug slall, where any of the shove-tentiussed sippifers nad/arany
othar sippilar has rectrniended a minimun rasale price for s gvads end tha ressle prite
apiars unthe gumls, iform the suppfier i wmin& tvat I shall sirake sure that the viords
‘recontinended price’ appear next 1o the sasale price, and shall not acceptioffer for snles such

prodliets,

1.2, information Dissermination

tondon Distribution Mahelioug shalf toke ol apgprapristé Jira_éasurps 1o ansure dint W Ry
Interani menagetsent, diractors, and employaes engaged In the prirchase and/or resate of
goods and/or serylces are fully avaare of and activaly imglemant the presant undertailngs
when implemanting Loidon Distibuston Mahshsug pricing policy, in fing with the pravisions

of the Act.

3.3, Reporting
London Distribution Maheboug shall immediataly fform the Comnlssion, in writing, of any
stteril on the pafl of the abnva-msntiandd suppilers to implestont or glherwlse coaros or
Induce theimplementsition of resale price malriténencs to be ohskrvad by Lonton bisirivution
Mahehouy teseliing the supplier’s goods ond shall provids the Gommisslon with a
toeumants, Information, and svidence avaflable to it n suppon thereof;
London Distribution Mehuboug shall provide the Commission with & copy of nny smendad

ogreement governlng its commargial refatianship with each of the above-mentioned suppllnrs
#s proof that Londop Distribution Mahahioug has Irrevocably censed the Impugned ressls price

malntennnce;

Londeon Dlstributlon Mahehoug sholl, os froiri the effective date, take ol vessonable steps to
ensure fhal all cominublctlons, negat!uirmm, artangementé with thé abovg-muntianed
suppliars are proparly docinanted and archived to deonstrata compliance vith fhe firesant
tindertakings when reselling the sbove-mentionad suppllers' gaods;

Londa Disiribition Maheboug shinkl, by the full implementation dats, submit a written ceport
ko the Compmisston detalling the Implemantation af this undenaking
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4. Entry into Force

These undertakings shall be effective as from the date It |s accepied by the Cominission in the
form of o docision of the Commissian oidd shali be fully implemented by full Implomentation

tinte,

jﬂ(a 4. {.'J (L'e"

ISIgnntnru of Diretfor N Na 2|

rome: {REALAD Q_K&ndf*l Name: Kand 6 f&lfj Cifn N{_J{/I]N whdf-
Pasition; u \ ab[;ﬂ C[‘,O"@_ Pasitfon: Mfg,gﬂq 0 Ex

lsignatum of DI r.tur No

Buly authorised for arst an behalf of: Duly authorlsed for and o behall of!
LONDON DISTRIBUTIDN LONBON DISTRIBUTION
(MAHEBOUG) CO LTD {MANEBOUG) CO LTO
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