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Decision of the Commissioners of the Competition Commission
of 12 Dacember 2018

refafing to a proceeding under section 5§9(7) of the Gompefition Act 2007

further to a Report of the Exacutive Diractor on the matter referred to as

INV042/RP1M/C08/11-Review of WAY GUILD (MTIUS) LTD RPM Amnesty
application’

(CCM/DS/0030/17-Application for immunity made by WAY GUILD (MTIUS) LTD
under the Competition Commission’s Amnesty Programme for Resale Price
Maintenance)

THE COMMISSION

Mr., C. Sesbaluck - Commissioner (Chalrperson),
Mrs, M. B, Rajabally - Commissioner,

Mrs, V, Blkhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard to paragraph 6.8A of CCM3 Guidelines on Gollugive Agreements
regarding the Gompetition Commigsion’s Amnesty Ptogramme for Resale Price

Maintenancs,

Havlng regard to the Competition Commission Rules of Procedurs 2009,

Having regard to the undertakings offersd by WAY GUILD (MTIUS) LTD on 14t
June 2018,

Having regard to a repott of the Executive Director dated 29" June 2018,

WHEREAS:

. Introduction

1.4 This Declsion relates fo an application for immunity dated 20% October
2017 made by WAY GUILD (MTIUS} LTD pursuant to the Competition
Commission’s Amnesty Programme for Resale Price Maintenance
prescribed under paragraph 5.8A of CCM3 Guidelinas on Collusive
Agreements (the ‘Application’). As part of the conditions set out
thereundet, undertakings have been offerad o the Commission by WAY
GUILD (MTIUS) LTD on 14" june 2018 (the Undertakings”.

1.2 Having taken cognizance of a report of the Exscutive Director dated 2ot
June 2018 on the matter, the Coramission has determined the present
matter on the basls of the provisions of section 59(7) of the Act, the
conditions prescribed under paragraph 5.6A of CCM3 Guidelines on
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Collusive Agreements and considering in partieular, the Undertakings
offered pursuant to section 63(3) of the Compaetition Act 2007 (the 'Act),

I Background
i, Competition Commission’s RPM Amnestly Programme

1.3 Pursuant to section 59 of the Gompetitlon Act 2007 (the ‘Act), the
Commission may grant fmmuniy or leniency fo any persen in such
circumstances as may be presoribed. Effective from 08™ June 2017 untll
20t Qetober 2017 inclusivelyt, the Commission put in place a one-off,
time-imited amnesty programme for any enterprise involved in resale
price maintenance by waiving the restriction at paragraph 5.3 of CCM3
Guidelines on Collusive Agreements, viz.,, that only RPM which facilitates
a cartel can benefit from leniency and the associated footnote 3 thereat
and subject to the applicant-enterprise fulfilling the conditions prescribed
under paragraph 5.6A (b} of the sald Guidelines {the 'RPM Amnesty

Programme’).

1.4 The conditions presctibed under the RPM Amnesly Programme for
providing Immunity from financial penalties to any enterprise applying for
RPM Amnesty are that the applicant -

I, admits its participation in an agreement involving RPM,

ii. provides the Competitton Commission (CCM) with all the
informatiots, documents and evidence avallable to it regarding the
RPM, and as required by the CCM,

i, maintains continuous and complete co-operation untll the conclusion
of any action by the CCM in relation to the matter, and

v. offers undertakings that safisfactorily address the competition
concerns of the CCM. ,

fl. The Applicant and the Application

1.5 WAY GUILD (MTIUS) LTD assists a group of independent retallers which
operates under the ‘WAY’ franchise, in the refail sector, for both food and
non-food llems and bears the Business Reglstration Number C070862760.

1.6 WAY GUILD (MTIUS) LTD has made an application, in its capacily as
facilitator for the independent retailers operating under the WAY franchise,
in writing, to the CCM, through its authorised signafory on the 20V
October 2017. The reported RPM conduct to which WAY GUILD (MTIUS)

Yhe Commission had extended the valldity of the RPM Amnasty (CCM 3 Guldelines - Amended 3™0ctober
2017} from 05™October 2017 to 208 October 2017,
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LTD has admitted participation involves WAY GUILD (MTIUS) LTD
entering info contractual agresments with its suppliers at the upstream
favel in relation to direct and indiract price determinations, on behalf of the
independent retallers operating under the WAY franchise,

iii. The investigation

1.7 Upon receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to Investigate whether the reporfed
conducts may amount to an RPM within the ambit of section 43 of the Act.

1.8 Upon completion of his investigation, the Executive Director suthmitted a
report on the matter to the Commission on 20" June 2018. The Report
cohtalns the findings of the Executive Director, his assessment of whethet
the proposed Undertakings address alf the concerns identifled by him, and
his recommendations in respect of the Application (the 'Report’).

1.8 The Execulive Director's findings are that the application satisfles the
conditions I, i and ilf set out under paragraph 5.6A(b) of CCM3 Guidelines
for RPM amnesty. The Execufive Director is salisfied that WAY GUILD
(MTIUS) Ltd has admitted its participation in conduct falling within the
ambit of RPM under section 43 of the Act, as supported by the
documentary evidence submitted and has maintained continuous and
complete cooperation from the time of its Application to the issuance of
the Executive Director's Report,

1.10 Further to his assessment of Application, the Executive Director, in his
Report, takes the view that WAY GUILD (MTIUS) LTD, in its capacity as
facilitator for the independent retailers operating under the WAY franchise,
has engaged in a conduct that ralses competition concerns under section
43 of the Act with respect to its contractual agreements with its suppliers
containing pricing restrictions.

1.11 The Executive Director is of the views that the coniractual agresments,
which are binding in nature, between WAY GUILD (MTIUS) LTD and its
suppliers, undertaken on behalf on the independent retailers operating
under the WAY franchise, contain explicit clauses with clear mention of
the obligations 1o be adhered fo by the independent retallers as wall as
provide for direct and indirect price determinations. Thess frade
agreements qualify as an agreement demonstrating concurrence of wills
between parties to adopt RPM with respect to the supply of food and non-
food items pravided by the suppliers.
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1.12 The Executive Director has furlher assessed the Undertakings offered by
WAY GUILD (MTIUS) LTD. The Executive Director takes the view that
the proposed Undertakings satisfactorily addresses the concems
idenfified in the Report for the following reasons: '

a. WAY GUILD (MTIUS) LTD has undertaken to inform its suppliers that it
is no longer parly to the resfrictive clause constituling RPM and shall
aither modify the agreement or enter into a new agreement which daes
not contain RPM clauses with the suppliers. This will eliminate the
possibllity of impaosition of resale prices by the suppliers onto the

Applicant;

b. WAY GUILD (MTIUS) LTD has undertaken that it shall not in any
manner whatsoever, enter into or otherwise facllitate, either explicitly or
Implicitly, the implermantation of any agreement with its suppliers and/or
any other supplier that involves RPM;

c. WAY GUILD (MTIUS) Ltd has undertaken that where any of its suppliers
andfor any other supplier has recommended a minimum resale price for
its goods and the resale ptice for its goods, the applicant shall not
acceptioffer for sales such ptoducts, This will ensure that RPM by
acquiescence is avoided; and

d. The behavioural measures undertaken by WAY GUILD (MTIUS) Ltd
shall be disseminated to its internal management and commercial
employees engaged in the purchase andfor resale of goods andfor
setvices thereby minimizing risks of RPM conduct being promoted by
employses and ensuring that commerclal dealings are in compliance
with the Act.

1.13 The Executive Director recommends that the Commission accept the
Undertakings and grant immunity from finee to the Applicant for its
participation in the reported RPM conduct,

fll. Legal Framework

1.14 Section 43 of the Act prohibits and renders vaid ‘any vertical agreemant
between enterprises to the extent that it involves resale price
maintenance’. RPM Is In turn defined at under section 2 of the Act as ‘an
agreemant between a supplier and a dealer with the abject or effect of
directly or indirectly establishing a fixed or minimum price or price fevel to
be observed by the dealer when reselling a product ar service to his

customers',

1.18 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit fram immunity from flnanclal penafty
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if 1t s Involved n a conduct(s) that falls within the scope of section 43 of
the Act and safisfies the conditions of the said programme,

1.16 In additton to admitting having participated In one or more RPM
agresment(s), the applicant-enterprise [s requited to provide full and
complete disclosure of all Information, evidence and records available to It
that relate to the reported RPM conduct. The enterprise is also required
to maintain continucus and complete co-operation from the time of its
application until the conclusion of any action by the CCM on the matter,
including by securing the cooperation of its directors, officers and
employees in view of effactively and expeditiously concluding the

assessinent process.

1.17 Pursuant to section 63(3) of the Act, the threshold fof the acceptance of
undertakings under section 63(3) Is that the Commission must be satisfied
that the undertakings address "aff the concerns it has about any
pravention, restriction [or] distortion (...) of competition” which may arlse
from the matter at hand.

V. Determination under sections 89(7) and 63 of the Act

1.18 Having ragard to the Application submitted by WAY GUILD (MTIUS) LTD,
the concetns which have been identified by the Executive Diractor in his
Report, and the Undertakings offersd by the Applicant, the Commission
determines that -

1) WAY GUILD (MTIUS) LTD has, in its Application, admitted its
participatlon In one or more RPM agresment(s) viz the acceptance of
vertical price restriction in suppliers’ conttacts that includes price
determination of the products;

2) WAY GUILD (MTIUS) LTD has complied with requirements (i) and
(i) of paragraph 5.8A(b) of the CCM 3 Guidelines, as stated in the

Report; and

3) The Undertakings submlited by WAY GUILD (MTIUS} LTD
satisfactorily address the Commission’s concerns in eo far as ~

a It will ensure that WAY GUILD (MTIUS) LTD ceases its
participation infterminates all RPM agreements to which it was a

party; and

b. WAY GUILD (MTIUS) LTD has undettaken to put in place other
measures as stated in section 1,12 of this document thal would
guarantoe cormpliance with the Act,
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V., Decision

NOW THEREFORE,

For the reasons

1)

set out in this Decision, the Comimlssion decides as follows:

We accept that the Application made by WAY GUILD (MTIUS) LTD
satisfies the conditions prescribed under the RPM Amnesty
Programme as set out in paragraph 5.6A of the CCM 3 Guidelines
on Collusive Agreements;

We accept the Undertakings offered by WAY GUILD (MTIUS) LTD,

which are belng published as per section 63(4) of the Act (see

4)

Done at Port-Lo

Mr. C. Seebaluck

(Commissioner)

Mrs. M. B, Rajabally

(Commissloner)

Mrs. V. Bikhoo
{Comimissioner)

Annex);

The Undertakings shall be effective as from the date of this decision:
and

We grant immunily from financial penaity to WAY GUILD (MTIUS)
LTD pursuant to section 59(7) of the Act for the Reported RPM

conduict.

uis this 12 December 2018.
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Undertakings to the GCM
Undertakings provided by WAY GUILD {MTIUS) LTD to the Competition Commission

pursuant to an Application for Amnesty dated 20™" Octobar 2037
In connaction with the Compatitlon Commisslon’s Amnesty Programme for fasale Price
Maintanance

[34 June 2018]
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1,

i

Dafinitions:

For tha purpose of tha present undertaltings, the folfowing terms shall have tha following
mesaningst

WAY GUILD {MTIIS) LTo (hersin "Wy Gulld’) r Way Guit and Includes its branches,
subsidlarias, or affillates;

Aflillate: any enterprise diractly of Indivectly contraftad by Way Guild;

Acts the Compatition Act 2007;

Commlasion: the Cempatitlon Commisston astablished under sectioh 4 of the Competitien
Act 2007;

Bffective Date: the date on whith the Commisslon delivars 1ts decision to necapt these
Undertaklngs

full toplementation Date: a maxlmurm of three {3} menths as from the effective date;
Ressle prive meintananca: mesns an agraement batwaan a suppllor and a dealer with the

object or effest of diractly of Indiractly ostadiishing a fined or minlmuim price or price laval te
be ohseivad by the daaler whan reselling a product or sarvice to hls customers;

RPiVH redala prica malntanance,

Background:

Way Gulld asslsts » group of Ingdependend vetallers oparating undar the "WAY franchise
{herein the ‘ratallers’) In Maurltlus In the retall sactor for fast-moving consumar goods for

hoth food and non-food Itenys:

By lts latter dated 20™ October 2017 addresssd to the Compebition Cenwnission and
pursuant to paragraph 58A of the 'CCM 8 Guldelings -~ Collusive Agreements’ {amandad
lune 2017}, Way culid has mada an application for amnesty under the CCM Arnasty
Programme fof Rasale Price Maintehance (RPM) {the ‘Application’},

Tha reported sctivity Involves contractusl agreements between Way Gulld and suppllets,
which contaly claugas on the rasala prives of products (the ‘agraements’). The agresments
ara afther [» tive name of Way Guild or has been Undartakan by Way Gulld an behulf of the

retelidrs operating undser the WAY franchise.

The agraemont 12 In relation to the following suppliarst

The identifiad-suppliars shall altogather hevein nfter be raferrad to as ‘the Suppliats’,
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Saction 4% of tha Act prohiblts resate price malntenance and saetlon 48(8}) of the Act
providas that ‘whare a supplier or producer has recommended a minimum resale price to o
resellar of gootls anl the rasale pice oppears on the goods, the word_s ‘recommendad pelee’

shall appear next to tha resale pricy.’ |
With refetande to tise baraements, Way Gusid Is given to undatstand that thasé sgroaments

muy be In contrayention of Seution 43 of the Compatition Act 2007 snd may therefore pose
as concerng which have atisen during-an westigation In vespett to the appifcation, '

fugsuant o the conditions 1atd dovwn in the OCM 3 Buldelings {dmended lune 2017}, far the
purpose of obialnlng RPM Amnesty, Way Gulld Is, by the present, providing undertaklngs
ralated spacifically to the impugned agreement andl any restrictive effects it has had on
comipatition untler section 63 of the Toinpetitlon Act 2007 with a itaw to alaying any
possilile concérhs of the Campetition Comriiasion in refation theretd arid obtaining the

raquastad amnesty,
Maasures proposed as Undertakings

Pursuant to section 53 of the Act; Way Gulld Fiereby undértakes ko apply, by the full -
Implamentation date, the following medsures In [ts commerclal tlealings with the above- -
mantioned suppliars, i the resate of thelr raspective goods ot services in Mauritius

3.1, Behavioura! Undartakinge

Way Gulld shall [nform the abova-mentionsd suppllers that it Is no longer piarty' to thé
restrictive clause constituting #eM and shall elther taodlfy the agreamant or enter intpa
naw agreement which doas not ¢contaln KPM clouses with the suppllers;

Way Gulld shall not; In any menner whatsgever; enter Into or otherwise facfiitate, elther
auplicitly or implicitly, the Imptementatlon of any sgreement with the shove-mentioned -
suppliers and/or any other supplier that involves rasale prise malntenance;

Way Gulld shall, wheta any of the above-mentianad suppliers and/or any sther supptisr has
racommended 8 minimum ressle price for s goods ahd the ressie price appears on the,
gaods, Inform the suppliar, in wrting, that it shall make sure thak the words recommsnded
price’ appeer next to the resale price, and shall not accept/offar for salas such produats,.

w

4.2, Informatlon Dissemination

Wey Guitd sholl take ali approprlate Measures to absyre. that all itd Intekrial management,

diraciors, anvd employaes:engaged in tha purchase and/or resale of gapds and/or services .

are fully aware of and activaly inplemsnt the present tndertakings when implementing Wayy . - s e
Guild priciig polldy, In fine with the prévisions of the Ack. S

3.4, Reporting

Way Gulid shall immeadiately inform the Comusslon, in writlog, of nny ptigmpt-on the part
of thn nbove-mantfoned suppliers to implemant or otharwlse cosrce o Indyca the
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