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Decision of the Commissioners of the Competition Commission
of 12 December 2018

relating to a proceeding under section 58(7) of the Compefition Act 2007
further to a Report of the Executlve Director on the matter referred to as
{NVO42/RPM/009 - Review of Cosmebelle Maurice Ltée RPM Amnesty
application’

(CCMIDS/0030/24 — Application for Immunity made by Cosmebeila‘ Maurice

Ltée under the Competition Commission’s Amnesty Programme for Resale
Price Maintenance)

THE COMMISSION

Mr. D. P. A. Mariette Vice-Chairperson,

Mr. C. Sesbaluck - Commissioner,
Mrs. M. B. Rajabally - “Commissioner,
\rs. V. Bikhoo - Commissioner,

Having regard to the Competition Act 2607,

Having regard to paragraph 5.6A of CCM3 Guidelines on Collusive Agreements
regarding the Competition Commission’s Amnesty Programme for Resale Price

Maintenance,

Having regard to the Competition Commission Rules of Procedure 2009,

Having regard fo the undertakings offered by Cosmebelle Maurice Ltée on 27" April
2018,

Having regard to a report of the Executive Director dated 26% June 2018,

WHEREAS:

. Introduction

1.1 This Decision relates to an application for Immunity dated 20% Qctober 2017
made by Cosmebelle Maurice Liée pursuant to the Competition
Commission's Amnesty Programme for Resale Price Maintenance
prescribed under paragraph 5.6A of CCM3 Guidelines on Collusive
Agreaements (the ‘Applicatlon’). As patt of the condltions set out thereunder,
undertakings have been offered to the Commission by Cosmebelle Maurlce
Ltde on 27 April 2018 (‘the Undertakings’).

1.2 Having taken cognizance of a report of the Exscutive Director dated 20t
June 2018 on the matter, the Commission has determined the present
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matter on the basis of the provisions of section 59(7) of the Act, the
conditions prescribed under paragraph 5.6A of CCM3 Guidelines on
Collusive Agreements and consideting in particular, the Undertakings
offered pursuant to section 63(3) of the Competition Act 2007 (the ‘Act).

Il. Background .
I. - Competition Comimnission’s RPM Amnesty Programme

1.3 Pursuant to section 59 of the Compefition Act 2007 (the ‘Act’), the
' Commisslon may grant Immunity or leniency fo any person In such
clrcumetances as may be prescribed. Effective from 05% June 2017 until
20" Qctober 2017 Inolusivelys, the Commission put in place a onhe-off, time-
limited amnesty programme for any enterprise involved in resale price
maintenance by waiving the resfriction at paragraph 53 of CCM3
Guidelines on Collusive Agreements, viz., that only RPM which facilitates a
cartel can benefit from leniency and the associated footnote 3 thereat and
subject to the applicant-enterptise fulfilling the conditions prescribed under
paragraph 5.6A (b) of the sald Guidelines (the 'RPM Amnesty Programme").

1.4 The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penaltles to any enterptise applylng for
RPM Amnesty are that the applicant -

. admits its partlcipétlon (h an agreement involving RPM,

il. provides the Competition Commisslon ('CCM’} with all the Information,
documents and evidence avallable to it regarding the RPM, and as
requirad by the CCM,

fi. maintains continuous and complete co-operation untll the conclusion
of any action by the CCM in refation to the matter, and

Iv. offers undertakings that satisfactorily address the compatition
concerns of the CCM.

I, The Appileant and the Application

1.6 The Applicant, Cosmebelle Maurice Ltde, Is a private fmited liability
company with Business Registration Number C07024388 and has as
registered address: 12, Gaudan Development Building, Riche Terre,
Cosmebelle Maurice Liée Is a supplier of casmetic products to retailers and

pharmacies.

*'The Commlssion had extended the validity of the RPM Amnesty (CCM 3 Guidelines - Amandad 3% October
2017) from 05" October 2017 to 20M" Ogtober 2017,
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1.6

Cosmebelle Maurice Lide has, by way of fetter dated 20" October 2017
made an application to the RPM Amnesty Programme. The reported RPM
conduct to which Cosmebelle Maurice Ltée has admitted parficipation
essenfially Involves Cosmebelle Maurice Ltea selling preducts to dealats
with resale prices as determined by ltself pre-labelled oh the products
without the words "recommended price” appearing nexttio the resale prices,

fii. The Investigation

1.7

1.8

1.9

iil.

1.10

Upon recelpt of the Application and pursuant to section 51 of the Act, the
Exacutiva Director proceeded to investigate whether the reported conduct
may amount to an RPM within the amblt of sectlon 43 of the Act.

Upon compietion of his investigation, the Executive Director submitted a
report on the matter to the Commission on 28V June 2018. The Report
contains the findings of the Executive Director, his assessment of whether
the praposed Undertakings address all the concerns identified by him, and
his recommendations in respect of the Application (the ‘Report).

The Executive Director's findings are that:

The reported conduct relates to the practice of Cosmebelle Maurice Ltée
whereby the resals price as determined by itself appears on the product,
without affixing the words ‘recommended price’. It may be considered {o
be a policy of Cosmebelle Maurlce Ltée as a supplier to affix an ifs
products a resale price as determined by itself, By accepting the
products of the supplier with such a resale price pre-affixed on the
produocts, the reseller/dealer may have acquiesced to the policy of the
supplier to pre-affix a resale price on the product as determined by the
supplier itself, amounting to an agreement. In turn, that agreement,
unless the price as affixed is changed by the resellerfdealer, will
establish the resale price of the reseller/dealer, amounting to RPM.

The applicant has provided the COM with alf the Information, documents,
and evidence available to it regarding the RPM, and as required by the
CCM; and

The applicant has maintained a continuous and complete collaboration
with the CCM throughout the whole amnasty process.

The Executive Director has further assessad the Undertaldngs offered by
Cosmebelle Maurice Ltée. The Executive Diractar takes the view that the
proposed Undertakings satisfactorlly address the concerns identified in the
Repott for the following reasons —
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a Cosmebells Maurice Lidée will amend lts conduct In relation to

affixation of prices and where it affixes a resale price as
determined by ltself on the product, It will afflx the words
‘recommended price’ next to the resale price. It will be ensured that

“where Cosmebelle Maurlce Ltée recommends a fixed or minimum

price and that price appears on the product, the wordings
“recommended price” will appear next to the ptice. This will
eliminate the possibility of creating an understanding that the prics,
as afflxed, is the final resale price and it will be therefore clear fo
both resellers and consumers that the price as affixed is merely a

price recommendation;

. Cosmebelle Maurice Ltée wili give each reseller the flexibility to

determine its own individusl resale prices to he affixed on the
produocts or the possibility to purchase the products without a
resale price pre-affixed on the products. This will eliminate the risk
of RPM by acquiescence; and

. The behavioutal measures undettaken by Cosmebelle Maurice

1tée shall be disseminated fo its Interhal management and
commercial employees engaged in the sales and marketing of
Cosmebelle Maurlce Ltée's products, thereby minimizing tisks of
RPM conduct being promoted by employees and ensuring that
commetcial dealings with the resellers are in compliance with the

Act.

1.11 Therefors, the Executive Director is of the view that the undertakings will
salisfactorily address the competition concerns raised by the reported

conduct,

1.12 The Execulive Director recomimends that the Commisslon accept the
Undettakings and grant immunity from fines to the Applicant for its
participation In the reported RPM conduct,

Ili. Legal Framework

1.13 Section 43 of the Act prohibits and renders vold ‘any vettical agresment
betwesn enterptises to the extent that it involves resale price maintenance’.
RPM is In turn defined under section 2 of the Act as "an agreement between
a suppller and a dealer with the object or effect of ditectly or indirectly
establishing a fixed or minimum price or ptice level to be obsarved by the
by the dealer when reseliing a product or service to his customers’.

1.14 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from immunily from financial penalty
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IF It is involved in a conduct(s) that falls within the scope of section 43 of the
Act and satisfies the conditions of the sald programme,

1.16 In addition to admitting having patticipated In one or mote RPM
agreement(s), the applicant-enterprise Is required to provide full and
complete disclosure of all information, evidence and recotds available to it
that relate to the reported RPM conduct. The enterptise is also required to
maintain confinuous and complete ca-operation from the time of its
application untll the conclusion of any action by the CCM on the matter,
including by securing the cooperation of lts directors, officers and
employees in view of effectively and expeditiously concluding the
assessment process.

1,16 Pursuant to section 63(3) of the Act, the threshold for the acceptance of
undertakings under section 63(3) is that the Commission must be satisfied
that the undertakings address "all the concems it has about any prevention,
restriction fot] distortion (...) of competition" which may arise from the

matter at hand.

V.. Determination under sections 59(7) and 63 of the Act

1.17 Having regard to the Applloation submitted by Cosmebelle Maurice Ltés,
the concerns which have been identified by the Executive Director In his
Report, and the Undertakings offared by the Applicant, the Commission
determines that -

1) Cosmebelle Maurice Ltée has, in its Application, admitted its
participation in one or more RPM agreement(s) viz having sold products
to dealers with resale prices as determined by ltself pre-fabelled without
the words “recommended prices” appearing next to the resale prices.

2} Cosmebelle Maurice Ltée has complied with requirements (H) and (il)
of paragraph 8.6A(b) of the CCM 3 Guidelines, as stated in the Report,;

3) The Undertakings submitted by Cosmebelle Maurice Ltée satlsfactorily
address the Commission’s concerns in 8o far as —

a. It will ensure that Cosmebelle Maurice Ltée ceases its participation
in alf reported RPM agresments to which it was a party: and

h. The undertakings will ensure that the reported conduct Is modified
such that where the supplier recommends a resale price It s made
clear to the reseller that such price Is simply a price
recommendation,
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V. Decislon

NOW THEREFORE,

For the reasons set out in this Decision, the Commission decides as follows:

1) We accept that the Appfioétion made by Cosmebelle Maurice Liée
satisfies the conditions prescribed under the RPM Amnesly
Programme as set out in paragraph 5.6A of the CCM 3 Guidelines on

Collusive Agreemenits;

2) We accept the Undertakings offered by Cosmebelle Maurice Ltée,
which are being published as per settion 83(4) of the Act {(see Annex):

3) The Underfakings shél! be effective as from fhé date of this Daclsion.

4)  We grant immunilty from financial penallty to Cosmebelle Maurice Ltée
pursuant to section 58{7) of the Act for the Reported RPM conduct.

Done at Port-Louls this 12 December 2018

Mr. D. P. A. Mariette
(Vice-Chairperson)

Mr, C. Seebaluck
(Commissioner) -

Mrs. M. B. Rajabally
(Commissioner)

Mrs. V. Bikhoo
(Commissioner)
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Undertakings to the CCM
Undertakings provided by Cosmebelie Mautice Ltée to the Campetitibn Commisslon
Pursuant to an Application for Amnesty dated 20" October 2017

In connection with the Competition Commission’s Amnesty Programme for Resale Price
Malntenance '

'[Datedendertakingsj ZQ‘. A\, AN f Q2048
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1. Definitions:

For the purpose of the present undertakings, the following terms shall have the following
moeantings:

Cosmehelle: Cosmebelie Maurice Ltés and includes [ts branchas, subsidiaries, or affillaies:
Affillate: any entarprise directly or Indivectly contralled by Cosmebelle;

Act: tha Competition Act 2007

Coramisslon: the Cornpetition Commission established under section 4 of the Competition Act
2007;

Deater: any rasefler, retaller, of other entity involvad in the resale of Cosmebalie’s goods In
Maurtius;

Effective Date: the date on which the Commission delflvers its dacislon to eccept these
Undertakings;

Full Implementation Date: a maximum perlod of thrae {3) months as from the affective date:

Resale price malntenance: means an agreement between a supplier and o dealer with the
object or effect of directly or Indirectly establishing a fixed or minlmum price or price level to
he ohserved by the deualer when reselling a product or service to his custamers;

RPMY resale price malintenance

2. Background:

Cosmabelle Is a supphier of cosmetles products in Maurltius, 1t supplles cosmetls praducts to
raseflars for resale,

By lts fetter dated 20 October 2017 addressed to the Competition Commission and pursuant
to paragraph 5.6A of the ‘CCM 3 Guldelines ~ Collusive Agreements’ (amended June 2017},
Cosmebelle has made an application for immunlty under the CCM Amnesty Programme for
Resale Price Malntenance (RPM} (the ‘Application’),

The canduct In rafatfon to which the spplication has been made Is the sale of cosmetie
products by Cosmebelle In Mauritius with resale prices as determined by Cosmeballe pre-
fabelled on the products without the words “recoramended price” appearing next to the
rasale prices, which may amount to RPM, In braach of Act,

Sectlon 43 of the Act prohiblts resale prlce maintenance and sectfors 43(3) of the Act provides
that ‘where a suppller or preducer has recommeanded s minimum resate price to a reseller of
goods and the resate price appaars on the goods, the words "recommended price’ shall appear

next to the resale price.

The practice of Cosmebells to sell Its protducts to resellers with a resale price as determinad
by Itsalf pra-affixed on the products, without the tenms ‘recomrmended price’ appearing next
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to the resale price and the accaptance of such products by vesellers may constitute ap KPM
within the meaning of the Act.

Pursuant to the conditions latd down In the CCM 3 Guidelines (amendad June 2017), for the
purpose of obtalning RPM Amnesty, Cosmebelle Is, by the present, providing undertakings
related specifically to the Impugned agreement and any restrictive effects it has had on
competitton under section 63 of the Act with a view to allaylng the concarns of the
Competition Cammission In relatlon theveta and obtalning the requested amnesty.

3. Measures proposed as Undartakings

Pursuant to section 63 of tha Act, Cosmebelle heraby undertakes to apply the following
maasures within the full lmplementation date In its commerclal deallngs with ali resellers
Involved in the rasale of Cosmeabelle’s cosmatlc products in Maurithis:

3.1. Behavioural Undertakings

8 Whare Cosmehelle offiers products to dealers for resale and affixes a resale price
(minimum or recommended) as determined by lseif on such products [t shall affix the
words ‘recommendad price’ next to the price onthe product in a consplcuous manner
and such price shall not ba binding on the resellar; and

b, Cosmebelle shall glve each reseller elther the flaxibility to determine fts own
indlvidual resale prices to be afflxed on the praducts or the possibility to purchase the
products without a resale price pre-affixed on the products.

3.2. Information Dissemination

Cosmebelle shall take all appropiriate measuras to ensure that alt Its Internal management,
directors, and employees engaged In the sales and marketing of Cosimebslle’s products with
dealers (hereinafter ‘tommerclal employeas’) are fully aware of and actively implement tha
present undertakings when designing and/or implementing the commarclal policy of
Cosmebefle vls-3-vls dealets, in Bne with the provistons of the Act;

Cosmehalle shall usa its bast efforts to ensure that the prasent undertakings are made
known te and are understood by all dealers,

3.3. Reporting

Cosmebelte shalf provide the Commilssion with a copy of the amended price tag which Is In
compliance with the Act and these Undertakings as proof that Cosmebelle has Irrevocably

ceased the Impugnad resale price malntenance;
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Cosmebeile shall, as from the date of the present undertakings, take all reasonable steps
to ensure that ali communlcations, negotiations, arrangements with dealers are properly
documented and archived to demonstrate Cosmebelle’s compliance with the present
undertakings and a general understanding amaong dealers of thelr freedam and ability to
flx or otherwise apply thair awn prices or price levels when reselling Cosmebelle’s products;

Cosmebelle shall, by the full Implementation date, submit a written report to the
Commission detalling the Implementation of this undertaking. '

4. Entry Into force

These undartakings shall be effective as from the date it Is accepted by the Comimission in the
form of a declslon of the Commission and shall be fully implemented by full Implementation

date,

[Sﬂ;nature of Diractor No 1] [Signature of Director No 2]

Nome: DAPWAS _ Sehw Lol Name:

Position: _ ¢ Yioud, Wi Position:

Duly autharised for and an behalf of: Duty authorlsed for and on behalf of;
Cosmebelle Maurlce Liée Cosmabalie Maurica Lide
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