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CCM/D5/0050/18

Decision of the Commissioners of the Competition Commission
of 12 Decemhber 2018

relating to a proceeding under sectlon §9(7) of the Competition Act 2007
further to a Report of the Executive Director on the maiter referred to as
‘INVO042/RPIN/011 ~ Review of Pick and Buy Ltd RPM Amnesty application’

(CCMID8/0030/18 - Application for immunity made by Pick and Buy Ltd under
the Competition Commission’s Amnesfy Programme for Resale Price
Malntenance}

THE COMMISSION

Mr. C. Seebaluck - Commissioner (Chairperson),
Mrs, M, B. Rajabally - Commissionet,

Mrs. V. Blkhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard to paregraph 5.6A of CCM3 Guidelines on Collusive Agreements
regarding the Compstition Commission's Amnesly Programme for Resale Price

Maintenance,

Having regard to the Compelition Commission Rules of Procedure 2008,
Having regard to the undertakings offered by Plck and Buy Ltd on 28% May 2018,

Having regard to a repott of the Executive Director dated 29% June 2018,

WHEREAS!

{. Introduction

1.1 This Decislon relates to an application for immunity dated 02 Qctober
2017 made by Pick and Buy Ltd pursuant to the Competition Commission's
Amnesty Programme for Resale Price Maintenance prescribed under
paragraph 6.6A of CCM3 Guldelines on Collugive Agresments {the
‘Application’).  As pant of the conditions set out thereunder, undertakings
have heen offered to the Commission by Plck and Buy Lid on 26% May 2018

(the Undertakings’).

1.2 Having taken cognizance of a report of the Executive Diractor dated 29t
June 2018 on the malter, the Commission has determined the present
matter on the basie of the provisions of section 59(7) of the Act, the
conditions prescribed under paragraph 5.8A of CCM3 Guidelines on
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Collusive Agreemants and consideting In particular, the Undertakings
offered ptrsuant to section 83(3) of the Competition Act 2007 (the ‘Act’),

. Background
i, Compefltion Commission’s RPIY Amnesty Programme

1.3 Pursuant fo section 59 of the Competition Act 2007 (the ‘Act), the
Commission may grant immunity or leniency to any person in such
clrcumstances as may he prescribed. Effactive from 08% June 2017 until
20" Qctober 2017 inclusively!, the Commission putin place a one-off, time-
limited amnesly programme for any enterprise involved in resale price
maintehance by waiving the restriction at paradgraph 5.3 of CCM3
Guidelines on Collusive Agreements, viz,, that only RPM which facifitates a
cartel can benafit from leniency and the assoclated footnote 3 thereat and
subject to the applicant-enterprise fulfilling the condltions preseiibed under
paragraph 5.6A (b) of the sald Guidelines (the ‘RPM Amnesty Programme').

14 The conditions prescribed under the RPM Amnesty Programme for
providing immunity from financial penalties to any enterprise applying for
RPM Amnesty are that the applicant ~

|, admits its participation In an agreemant Involving RPM,

il. provides the Gompetition Commission (CCM} with all the information,
documents and evidence available to it regarding the RPM, and as
required by the CCM,

fil. maintains continuous and complete co-operation untif the conclusion
of any action by the CCM in relation to the malter, and

lv. offers undertekings that satisfactorlly address the competition
concerns of the COM.

il.  The Applicant and the Application

1.6 Pick and Buy Ltd operates as a retailer under the brand name Winner's, in
the rataill sector for both food and non-food items and bears the Business
Registration Number C06003639.

1.6 Pick and Buy Ltd has made an application, in its capacily as resaller, in
wilting, to the CCM, through iis authorised signatory on the 020 October
2017, The reported RPM conduct, as submiitted in the application, makes
refarence to confraclual agreements between Pick and Buy Ltd and its
suppliers, incluslve of direct and indirect price determinations.

t The Commisslon had extended the validity of the RPM Amnesty (CCM 8 Guidalines - Amended 3'¢ October
2017) from 05 Octobst 2017 to 20™ October 2017,
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1.7

1.8

1.9

The Investigation

Upon receipt of the Application and pursuant to section 51 of the Act, the
Executive Director proceeded to investigate whether the repotted conduct
may amount to an RPM within the ambit of section 43 of the Act.

Upon completion of his investigation, the Executive Director submitted a
report on the matter to the Commission on 20% June 2018. The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns identified by him, and
his recommendations in respect of the Application (the ‘Report’).

The Executive Director's findings ‘are that the application safisfles the
conditions i, il and iif set out under paragraph 5.8A(b) of CCM3 Guidelines
for RPM amnesty. The Executive Diractor [s satisfied that Pick and Buy Ltd
has admitted its participation in conduct falling within the ambit of RPM
under section 43 of the Act, as supported by the documentary evidence
submitted and has malntained continuous and compiete co-operation from
the time of its Application to the lssuance of the Executive Director's

Report,

1.10 Further to his assessment of Application, the Executlve Director, in his

Report, takes the view that Pick and Buy Ltd in lts capacily as reseller of
food and non-food items, has engaged in a conduct that raises compelition
cohcerns under section 43 of the Act.

1,11 The Executive Director views that the contractual agresments, which are

binding In nalure, contain explict clauses with clear mention of the
obligations to be adhered fo by Pick and Buy Lid as well as provide for
direct and indirect price determinations. These trade agreements qualify as
an agreement demonstrafing concurrence of wills between the parties to
adopt RPM with respect to the supply of food and non-food items.

1.12 The Executive Director has further assessed the Undertakings offered by

Pick and Buy Ltd pursuant to condition Iv paragraph 5.6A (b) of CCM 3
Guidelines. The Executive Director takes the view that the proposed
Undertakings safisfactorlly addresses the concerns ldentified in the Report
for the following reasons —

a. Plck and Buy Ltd has undertaksan to inform the suppliers that it is
nho longer parly {o the restrictive clause constifuting RPM and shall
gither modify the agreement or enter into a new agreement which
does not contain RPM clauses with the suppliers;
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b.

Pick and Buy Lid has undertaken not fo, in any manner
whatsoever, enter into or otherwise facllitate, elther explicitly or
implicitly, the implementation of any agreement with the above-
mentioned suppliers and/or any other suppliet that involves resale
price maihtenance;

Pick and Buy Lid has undertaken, where any of its suppliers and/or
any other supplier has recommended a minimum resale price for
its goods and the resale price appears on the goods, inform the
supplier, It writing, that it shall make sure that the words
‘racommended price’ appear hext fo the resale price, and shall not
acceptioffer for sales such products; and

The behavloural measures undertaken by Pick and Buy Ltd shall
be disseminated to lis internal management and commercial
employess engaged in the purchase and/or resale of the suppliers’
produots, thereby minimizing risks of RPM conduct belng
promoted by employees and ensuring that commercial dealings
with the suppllers are in compliance with the Act,

1.13 The Executive Director recommends that the Commission accept the
Undertakings and grant immunity from fines to the Applicant for its
participation In the reported RPM conduct.

. Legal Framework

1.14 Saction 43 of the Act prohibits and renders void ‘any vertical agreement
betweeh enterprises to the extent that it involves resals price maintenance'.
RPM is in turn defined at under section 2 of the Act as ‘ah agreement
between a supplier and a dealer with the object or effect of directly or
ndirectly establishing a fixed or minimum price or price level to be obsetved
by the dealer when reseliing a product or service to his customers’.

1.15 Having regard to the conditions prescribed under the RPM Amnesty
Programme, an enterprise will benefit from iramunity from financial penalty
if It Is Involved in a conduct(s) that falls within the scope of section 43 of the
Act and satisfles the conditions of the said programme.

418 In addition fo admitiing having patlicipated in ohe or more RPM
agreement(s), the applicant-enfetprise is required to provide full and
complste disclosure of all information, evidence and records available to it
that relate to the reported RPM conduct. The enterprise is also required fo
maintain continuous and complete co-operation from the (ime of iis
application untll the concluslon of any action by the CCM on the matter,
fncluding by securing the cooperation of its directors, officers and
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employess In view of effectively and expeditiously concluding the
agsessment procass.

1.17 Pursuant to section 63(3} of the Act, the threshold for the acceptance of
undertaldngs under section 63(3) is that the Gommission must be satisfied
that the undartakings address "all the concerns It has about any prevention,
restriction for] distorfion (...} of competition” which may atise from the
matter at hand.

IV. Deatermination under sections 59(7) and 63 of the Act

1,18 Having regard lo the Application submitted by Pick and Buy Ltd, the
concerns which have been identified by the Executive Director in his
Report, and the Undertakings offered by the Applicant, the Commission
determines that —

1} Pick and Buy Ltd has, In Its Application, admitted its participation in one
or more RPM agreement(s) viz the acceptance of vertical price
resfriction in suppliets' contracts that includes direct and indirect price

determination of the products;

2) Pick and Buy Ltd has complied with requirements (il and (iil) of
paragraph 5.6A(p) of the CCM 3 Guidelines, as stated in the Report;

and

3} The Undertakings submitted by Plck and Buy Ltd safisfactorily address
the Commission's concerns ih so far as —

a, It will ensure that Plck and Buy Ltd ceases lfs participation
infterminates all RPM agreements to which Iif was a patly; and

h. Pick and buy Ltd has undertaken to put in place other measures as
stated in section 1.12 that would guarantee compliance with the

Act.

V.  Decision

NOW THEREFORE,

For the reasons set out in this Decision, the Commission decides as follows:
1} We accept that the Application made by Pick and Buy Lid satisfles the

conditlons prescribed under the RPM Amnesly Programme as set out
in paragraph 5.6A of the CCM 3 Guidellnes on Collusive Agreements;
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2) We accept the Undertakings offered by Plck and Buy Ltd, which are
belng published as per section 63{4) of the Act (see Annex);

3) The Undertakings shail be effective as from the date of this decision;
and

4)  We grantimmunity from financial penaity to Pick and Buy Ltd pursuant
to section 59(7) of the Act for the Reported RPM conduct.

Done at Port-Louis this 12 December 2018.

Mr. C. Seebaluck
(Commissioner)

Mrs. M. B. Rajabally
(Commissioner)

Mrs. V. Bikhoo
{Commmisslonsy)
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- Undertakin
h Under’calclngs provlded by Pu:l: and Buv.f Limited tothe Competition Commission
 Pursuant to an Application for Amnesty dated 02+ October 2017

In connection with the' Competltion Commlsslon s Amnesty Programme for Resale Price
Malntanance :

28" May 2018.
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Pefinitions:

For the purpose of the pregent undertakings, the followlng terms shall have the following
meanings:

Plek anvel Buy Limited (Also referred to as ‘Winner's") | Pick and Buv Limlted and Inchudes its
branches, subsid!aries, or affillates;

Afflifate: any entarprise directly or Indiractly controlled by Picl and Buy Umited;

Act: the Competition Act 2007;
co_mmlssmn:thé Competltton Commlssion established uncer section 4 of the Competition Act
w07

Effeslive Dato: the date on which the Commission dellvers its declsion to accept these
Undertakings; S

Full Impiameutatlnn Date:a max!mum of three {3) manths as from the effectiue date;

Resale pr!ce malmenance. means an agreament batween a suppller and B deaier with the
object or effact of directlv of indiracth/ esiablishing 2 ﬁxed of minhnum price or pr’ce tevel to
be observad by the dealer when resalfing a product or serslce to his customats;

P resale price maintenance.

.- Background -

Pick and Buy Limited, oparat!ng umier the brand name Winner’s, Is a rat'nl!er operating In the
ratail sactor for fast-moving consumer goods for both food and non-food items,

By Its letter dated 02* October 2017 addressed to the : Competition Commission and pursuant
to paragraph 5.GA of the "CCM 3 Guidelines - Cultuslve Agreements’ {amended June 2017},
Plek and Buy Limited has made an appllcation for amnesty under the COM Amnasty
Programme for Rasale Price Maintenance {RPMJ {the ’Appi!catlon')

The reported activity Involves contractual agreemants batween"Plclg and Buy Limited and its
suppliers, which contain clauses on the regale prices of preducts (the ‘sgrasments’), The

agreements ara dated as per befow and are as follow:

{1} Accord Commercial between§ B 2 Picicand Buy Ltd for the calendar year 2017,

dated23 May 2017,

v

_{2) Condttions générales de ventes applicables 1 Janvier 2017 — 31 Décembre 2017 betwaen

s f. and pick ond Buy Ltd , dated 23.iune 2017

{3)Coiitrat de Codpératiun commerciale 2017 bet\Neen " i e dant! Pick and Buy

Ltd, dated 14 uly 2017

(4)Protocele D'aceord pour Fannde 2015 between IS 21¢ Plck and Buy ktd,
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The agreements are In relation to 1he followlng suppliers:

The identifled suppliers shall altogether heveln after be raferved fo as ‘the Suppllers',

Section 43 of the Act prohlblts resale price malntenance and section 43(3} of the Act provides
that ‘where 2 supplier or producer has recommended a minlium resale pilce to a reseller of
poods and the resale price appears on the goods, the words ‘recommended price’ shall appear

nextto the resale price.

With réference to the agreements, Pick and Buy Limited Is given to understend that these
agreements may be In contravention of Sectlon 43 of the Competition Act 2007 .and may
therefore pose as concemns which have -erlsen during an Investigation In respect to the
applicatlon.

Pursuant to the conditlons latd down In the CCM 3 Guldelines (amended June 2017}, for the
purpase of cbtalning RPV Amnesty, Pick ‘and Buy Limited Js, by the present, pro\}idi'rig
undertakings related speciﬁcallyto the Impugned agreements and any restrictive eﬂecas It has
hadon competltlan under section 63 of the Competition Act 2007 w:th aviewto aEIavlng any
possible concerns of the Competltlon Commisslon tn relation thereto and obtalning the

raquested amnesty.

Measures proposed as Undeitakings

Py rsuant to sectlon 63 of the Act, Pick and Buy Limited hereby undertakes to apply, by the full

implementaﬂon date, the following measures Inits. commerclal deaiings with the above-
mentloned suppliers, In the resale of thelr resr:ectlue goods or services in Maurius:

3.1, B_é_h_éwourat.Un.d'erta'klngs'

Pick and Buy Limited shail inform the above-mentiongd supphers that It ks no longer party to
the restrictive clauses constituting APM and shall aither modify the agreements or énter_:inm
new agreements which do not contaln APM clauses with the suppllers. For the avoldance of
douby, the restrictive clatises inay be severed from the agreements;

Pick and Buy Limited shalf not, in any manner whatsoever, enter into or otherwise faciltate,
elther explicitly o Implicitly, the implementation of any agreement with the above-mentionad
suppilers and/or any other supplier that Invelves resale price maintenance;

Pick and Buy Limited shall, where any of the above-mentioned suppliers and/or any other
supplier has recommended a minimum resale price for Its goods and the resale price appears
on the goods, inform the suppher, in writing, that it shall make sure that the words
‘recommended price’ appear next to the resale price, ahd shail not accept/offer for sales suich

nroducts.
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3.2. Iinformation Dissemination

Pick and Buy Limlted shall take all appropriate measures to ensure that all Its internal
management, directors, and emplayees engaged In the puichase and/or resale of goods
and/or services are fully aware of and actively Implement the present undertakings when
Implementing Mck and Buy Limited prlcing policy, in line with the provisions of the Act.

3.3, Repotting

Plck and Buy Limited shall immediately inform the Commission, in writing, of any attempt on
the part of the above-mentioned supphers to lmplement or otherwise coerce or aduce the
Implementation of resale price mainiénénce_.to be observed by Pick and Buy Limited reseliing
the supplier's goods and shall provide the Commission with all documents, information, and
evidence avallable to it in sapport thereof;

Pick and Buy Limlted shall provide the Commission with a copy of any amended agreements
govetning its commerctal refatiohship with each of the above-mentioned suppliers as proof
that Pick and Buy Limited has lrrevocably ceased the Impugned resale price malntenance;

Plek and Buy Limlted shall, as from the effective date, take all reasonable steps to ensure that
all communications, negotlations, 'arrangefnent_s with the above-mentloned suppliers are
properly documented and archived to demgnﬁ_t;é_te compliance withthe present undertakings
when reselling the above-mentioned suppliers’ goads;

Plck and Buy Limited shall, by the full implementation date, submit & written report to the
Commission detailing the Implementatlon of this undertaking.

Entry into force

These undertakings shall be effective as from the date it Is accepted by the Commission in the
form of a decision of the Cammission and shall be fully Implemented by full Implementation
date.

.

A h .
L e

e

[signatun e of Blvector No 1]

Name: D0\A (éo&tdlﬂ.l }(

" -[SIgnature of Director, o\’v
Name:s,_ 'ef»“‘f li_._\{ f/ﬂf/ Uﬁb‘-()”/;

Position: ) : . Position: (; _ m
Duly authorised for and on behalf of: Duly authorised for and on behalf of:
Plck and Buy Limited Piclc and Buy Limlted
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