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Decislon of the Commissionars of the Competition Commiasion
of 12 December 2018

relating to a praceading under sectlon 59(7) of the Competition Act 2007
turther to a Report of the Executive Dirgctor on the matter referred to as
‘INV042/RPM/004 - Review of Seven Seven Co Ltd RPM Amnesty application’

(CCM/DIS/0030/22 — Applisation for Immunity made by Seven Seven Co Ltd
under the Competition Commission’s Amnesty Programme for Resale Price

Maintenance)
THE COMMISSION
Mr. C. Seebaluck - Commissioner (Chalrperson),
Mrs. M, B, Rajabally - ‘Commissioner,
Mrs. V. Bikhoo - Commissfdner,

Having regard to the Competition Act 2007,

Having regard to paragraph 5.8A of CCM3 Guidelines on Coliusive Agreements
regarding the Competition Commission’s Amnesly Programmes for Resale Price

Maintenance,

Maving regard to the Competiticn Commission Rules of Procedure 2008,
Having regard to the undertakings offered by Seven Seven Co Ltd on 111 May 2018,

Having regard to a report of the Executive Director dated 20" June 2018

WHEREAS:
{, Infroduction

1.1 This Dacision relates to an application for immunity dated 20% Qctober 2017
mada by Seven Seven Co Lid pursuant to the Competition Commission's
Amnesty Programme for Resale Price Maintenance prescribed under
paragraph 5.6A of CCM3 Guidellnes on Collusive Agreements (the
‘Application’), As part of the conditions set out thereunder, undettakings
have been offered to the Commlssion by Seven Seven Co Lid on 11* May

2018 (the Undertakings").

1.2 Having taken cognizance of a report of the Executive Director dated 20t
Juna 2018 on the matter, the Commission has determined the present
matter on the basis of the provisions of saction 59(7) of the Acl, the
conditions prescribed under paragraph 5.8A of CCMZ Guldelines on
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Collusive Agreements and consldering In particular, the Undertakings
offerad pursuant to section 63(3) of the Competition Act 2007 (the ‘Act),

I. Background
I Competition Commission’s RPIM Amnesty Programme

1.3 Pursuant to section 69 of the Compstition Act 2007 (the 'Act), the
Commission may grant immunify or lenlency to any person In such
clreumstances as may be prescribed, Effective from 05% June 2017 untif
200 Qctaber 2017 Inclusively!, the Gommission put in place & one-off, fime-
imited amnesty programme fot any enterptise Involved in resale price
maintenanca by walving the restriction af paragraph 6.3 of CCM3
BGuidelines on Collusive Agresments, viz., that only RPM which facllitates a
sartel can benefit from lenisnhoy and the associated footnote 3 thereat and
subject to the applicant-enterprise fulfilling the conditlons prescribed under
paragraph 5.6A (b) of the sald Guldslines (the ‘RPM Amnesty Programme’).

14 The conditions presoribed under the RPM Amnesty Programme for
providing immunity from financlal penalties to any enterprise applylng for
RPM Amnesly are that the applicant -

I, admits its participation in anh agreement Involving RPM,

il. provides the Competition Commission (CCM) with ail the information,
documents and evidence available to It regarding the RPM, and as
required by the CCM,

iil.  maintalns continuous and complete co-operation until the conclusion
of any action by the CCM in relation to the matter, and

iv. offers undertakings that satisfactorlly address the competition
conceins of the CCM. '

ii.,  The Applicant and the Appﬂcaﬁon

1.6 Seveh 8even Co Lid is a private company limited by shares incorporated
under the laws of Mauritius with Business Reglstration Number C07040505
and having ifs registerad office at Royal Road Baramia, Rose-Belle and the
registered nature of business being, among others, ‘General Retailer -
Foodstuff (excluding Liguor) and Foodstuff (Foodstuff predominant)?,
Sevan Saven Co Ltd has 22 supermarkets across Mauritius and is a reseller
of consumer goods to end conaumers.

! Tha Commission had extended the validity of the RPM Amnesty (CCM 3 Guldelines - Amended 3% October

2017) from 05' October 2017 to 204 October 2017,
? Informatlon gathered from the webskte of the Registrar of Companlas
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1.8 Seven Seven Co Lid trades under the nama of IS

1,7 Seven Seven Co Ltd has made an application, in its capacity as ressller, in
wiiting, to the CCM, through its authorised signatory on the 20% October
2017,

1.8 Seven Seven Co Lid made an application for RPM Ammnesty for two (2)
conduets hamely, for having:

(i) entered mto contractual agreements w!th cartaln suppliers _
e A in which there are clauses on the resala prices
of products whtch may amount to RPM; and

(i) acoepted price Ilata and ordered upon the prtce hsia of products from

M which price lists atated the resa!e prices of thosa products as
determined by the suppllers without the words “recommended price”
appearing next to the resale prices on the price lists.

L. The Investigation

1.9 Upon recsipt of the Application and pursuant to section 61 of the Act, the
Executive Director proceeded to investigate whether the reported conduct
tnay amount to an RPM within the ambit of section 43 of the Act.

1,10 Upon completion of his ihvestigation, the Exeoutive Director submitted a
report on the matter to the Commisslon on 29' June 2018. The Report
contains the findings of the Executive Director, his assessment of whether
the proposed Undertakings address all the concerns identified by him, and
his recommendations in raspect of the Application (the ‘Reporf’).

1.11 The findings of the Execullve Dlrector are that —~

(@) the reported conducts are likely to amount to RPM condusts in as
much as:

o) The written agreements between PRI ond
S R e contain
clauaas whlch set out mlnimum prlces to be observed by Seven
Seven Co Ltd when reselling the products of Eees
during promotional offers.

@i} Tha wntten agreement between Seven Seven Co Lid and K#
IR raqulres Seven Seven Co Lid not fo sell the
produots suppitad by e e holow the
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(i)

(v)

v)

()

(il

(i)

wholesale price for promotional offers and may thus establish
a minimum price to be observad.

The wrutten agreement entered into by Seven Seven Co Lk
B contains a clause which Imposes an
obligation on Seven Seven Co Ltd to sell the products of e

R ot the pre-determined resale prices appearing on the

price list communicated by IEEBESSEEY t0 Scoven Seven Ca
Ltd or at a resale price which has been agreed upon by |
ERERE in wiiting, which may establish a fixed resals price or a
price level to be observed,

The written agreemenf between Seven Seven Co Ltd and

contain price | restriot!ons acaordlng which " dursng

promotional offers, Seven Seven Co Ltd Is under an obijgation
not to sell the products of EREE R holow the
price at which they have been bought from the latter, which
may establish a minlmum price to be observed.

The price tist communicated by} : {8 to Seven
Seven Co Lid contains a clause which es{abﬂshes a minimum

price, to be obseed when reselling a particutar product,

Seven Seven Co Lid has accepted pr:ce hats provided by its
sLapphers, namely, : Lk e
- L whfch contamed iesale

praces of products as pre-detetmlned by them without the

wortls "recommended price” appearing next to the resale prices
on the price lists, the acceptance of which may constitute an
RPM.

Seven Seven Go Ltd has provided the COM with all the
information, documents, and evidence avallable to it regarding
the RPM, and as required by the CCM; and

Seven Seven Co Lfd has maintained a contihtous and
complete collaboration with the CCM throughout the whole

amnesly process,

1.12 The Executive Director has further assessed the Undertakings offered by
Seven Seven Co Ltd. The Executive Director takes the view that the
proposed Undertakings satisfactorily addresses the concerns identified in

the Report for the followlng reasons ~
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(8} The applicant has undertaken that it will inform the suppliers

()

concemad that it is no longer party to the price restriction set out In
the agreements to which they are party, This will ensure that the RPM
conducts under these agreements and the understanding on those
agreements cease, Further, the applicant will either modify or enter
Into new agreements which do not contain RPM clauses thus ensuring
that the applicant as a reseller will be free to determine iis own resale
prices or promotional prives, The applicant will no longer have to abide
by a fixed or minimum prlce or price level during promotions.

As discussed above, the acceptance of price lists from suppliers with
resale prices of products predetermined by them without the words
“racommended price” appeating next to the resale prices, may
amount to an agreement having the object of imposing a minimum
resale price. The applicant has undertaken to Inform the suppliers
concerned that any predetermined resale piices appearing on the
price fists provided by them will be considered to be recommended
prices and that the applicant is free to determine lts own retail price.
This wifl ensure that the retall price as per the price list is consldered
to ba mere price recommendation and possibllitles that the price was
construed to be a flxed price coasea,

1,13 The Executive Director recommends that the Commission accepts the
Undertakings and grant immunity from fines to Seven Seven Co Ltd for its
participation In the reported RPM conduct,

|13 Legal Framework

1.14 Section 43 of the Act prohibits and renders void ‘any vertical agreement
between enterpiises to the extent that it Invoives resale price maintehance’.
RPM Is In turn defined at under section 2 of the Act as 'an agreement
hetween a supplier and a dealer with the oblect or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed
by the dealer when reselling a product ot service to his customers',

1.15 Having regard to the conditions prescrlbed under the RPM Amnesty
Programme, an enterprise will benefit from immunity from financlal penalty
If it is Involved In a conduct(s) that falls within the scope of section 43 of the
Act and satisfies the conditions of the said pregramme.

116 In addiion to admitting having participated in one or more RPM
agreement(s), the applicant-enterptise is required to provide full and
complete disclosure of all information, evidence and records avallable to i
that relate to the reported RPM condust. The enterprise is also required to
maintain continuous and complete co-operation from the time of its
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application untll the conclusion of any action by the CCM on the matter,
including by secwring the cooperation of its ditectors, officers and
amployaes In view of effectively and expeditiously concluding the
assassment process.

1.17 Pursuant to section 63(3) of the Act, the threshold for the acceptance of
undertaking® under section 83(3) is that the Commission must be satisfied
that the undertakings address “all the concermns it has about any prevention,
testriction for] distortion (...) of competition” which may arlse from the
matter at hand.

IV. Determination under sections §9{7) and 63 of the Act

1.18 Having regard to the Application submitted by Seven Seven Co Ltd, the
congemns which have been identlfied by the Execufive Director in his
Report, and the Underlakings offered by the Saven Seven Co L, the
Commission determines that ~

1) Seven Seven CoLld has, in its Application, admitted its participation
In one of more RPM agreement(s), namely, for having:

(a) entered into contractual agreements with certain suppliers,

— = g in which
there are clauses on the resale prices of products which may
amount to RPM; and

(b}  accepted pie Its nd ordred upon he price Iistprncts

. Which price lists stated the resale
prices of those products as detarmined by the suppliers
without the words “recommendad price” appearing next to
the rasale prices on the price lsts,

2) Seven Seven Co Ltd has complied with requirements (i) and (i) of
paragraph 5,6A(b) of the CCM 3 Guidelings, as stated In the Report;

8) The Undertakings submiited by the Seven Seven Co Ltd satisfactorlly
address the Commisslion's concerns in so far as -

a. Saeven Seven Co Ltd ceases its patticipation infterminates all RPM
agreements to which it was a party, as reported in lts Application:
and
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b. Seven Seven Co Lid has undertaken to put in place other measures
as stated in section 1.12 of this document that would guarantee

compliance with the Act.

V. Declsion

NOW THEREFORE,

For the reasons set out in this Decision, the Commission decides as follows:

1) We accept that the Application made by Seven Seven Co Lid satisfies
the conditions prescribed under the RPM Amnesty Programme as set
out in paragraph 5.6A of the CCM 3 Guidelines on Collusive

Agreements;

2) We accept the Undertakings offered by Seven Seven Co Lid, which
are being published as per section 63(4) of the Act (see Annex);

3)  The Undertakings shall be effective as from the date of thls Declsion;
and

4)  We grant Immunity from fihancial penally to Seven Seven Lid
pursuant to section 58(7) of the Act for the Reported RPM conduct.

Done at Port-Louis this 12 December 2018.

Mr. C. Seebaluck
{Comunissioner)

Mrs. M. B. Rajabally
(Commissloner)

Mrs. V. Bikhoo
{Commissioner}
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Undertakings to the CCM
Undertakings brovided by Seven Seven Co Ltd to the Competition Commission

Pursuant to an Application for Amnesty dated 20/10/2017
In connection with the Competitian Commission's Amnesty Programme for Resale Price
Malntenance :

[Date of Undertakings]
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Definitions:
For the purpose of the present undertakings. the following terms shalf have the lellowing

meangs;:

Saven Sevah: Seven Sevan Co Ltd and Intludes 115 branches, subsidlarles, or affillates:
Afilllate: any enterprise directly o indirectly controlled by Seven Seven Co Ltd;

Act: The Campetltion Act 2007

Commission: The Campatition Commission established under sectlon 4 ol the Campelition
Act 2007;

Effnctive date: the date on which the Commisslon delivers its decision to accept these
undertakings;

Full mplementation Date: a maxmum perlod of three (3} months as from the effactive
tate;

Resale prics maintenancar means an agreement between a supplier and & dealer with the

object of effect of directly or indirectly establishing 2 fixed or minimwm price or price lavel to
be abserved by the dealer when reselling a praduct or service ta his customers;

RPM: ressle price maliitenance,

Background:

Saven Seven oporates i the retall sector in Muouritius, It has 22 distribution outiets
{supermarkets) across Mauritlus,

By way of its letter dated 20 October 2017 addressed ta the Compatition Conunission and
pursuant to paragraph 5.6A of the ‘CCM 3 Guidelines - Collusive Agreements’ {amended
lune 2017), Seven Seven has made an opplication for amnesty under the CCM Amnesty
programme for Resale Price Maintenance {the ‘Application’},

The conduct/agreements, In ratation te which the application has beert imade is in refation to
the following suppiters:

Irésecl of certaln consumer goots supplied by the akove-mentloned suppliers,

Section 43 of the Competition Act 2007(the Act} prohibits and rendlers vold "any veriical
agraement between enterprises Lo the gxtent that it Involves resate price malntenance,
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Seven Seven has entered into conteactual agreemeonts will

agreements which contalned clauses establishing o fixed of mm price to be obsevad
by Seven Seven for the sales of the goods supplued and thus constituting of an RPM,

{Conduct 1)

‘ : ave lssued price lists to
Seven Seven, These price fists set the resale price of the produ:ts In the price list without,
mentioning that the resale price as Indicated In the price lIst Is a recommended resate piice.
This may lead to an understanding that the resale price as ndicated In the price list is a fixed
price to be observad by the reselier, amounting to RPM. The ice Hst of 3
contained a clause which set a minlmum price 10 be observed, ameunting to REM. {Canduct

it}

Pursuant to the conditions lald dewn in the CCM 3 Guldelings {amended June 2017) for the
purpose of obtaining armnesty, Seven Seven Is, by the presemt, providing undertakings
related spacifically to the impugned agreemait and any restrigtive offects It has h_ad-‘i;h
competition ynder sectlon 63 af the Competition Act 2007 with a view to aliaying the
concerns of The Cornpetitfon Commission In relation therete and obtaining the requested

amnesty,

Measures proposed as Undertakings

Puirsuant to sectlon 53 of the Act, Seven Sevan hereby undertakes to apply, by the fll
Implamantation date, the (ollowing measures In its commercial dealings with the atiove.
memtioned suppliers In the resale of thelr respective goods or services In Mauritlus:

3.1, Behavioural Undertakings

{al In relation to Conduct I, Saven Seven shall take the necossary steps required to cease the
agreemant and In particufar, inform the above-referred supplices that jt Is o longer
napty to the price restriction imposed by the agreement and shall enter Inlo now
agreements or madify the agreement to remove the RPM clouse;

(b} In refation to Conduct 1), Seven Seven shall inform the supphe:s concerned. thal. dny
resale price on price lists by the suppliers will be consldered lo be rEtommended nrices
and that Seven Seven is frae to determine its own retall price.

Seven Seven shall not, in any manner whalsoever, enter hnto or likewise faciiltate, eilller
explicitly or implicitly, the implementation of any agreement with the above-mentioned
suppilers and/ or any other supphier that volves resale price maintenance. '

3.2. Information Dissemination

Seven Saven shall lake all approprlate measures to ansure that alf its Internal manpgement,
direclors, ond employees engaged 1h the purchase and/or resale of goods and/or services
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are fully aware of ancl actively Implement the presenl undertakings when Seven Seven's
pricing policy, in line with the provisions of the Act;

3.3, Reporling

Seven Seven shall provide the Commission with a copy of any amented agreement
gaverning Its commerclal relatlanship with each of the ahove-mentioned suppliers, in
relation lo undartaling 3.1(a), and a copy of cammunicalion to suppliers In relation o
undertaking 3.1(b) as proof that Seven Seven hay irrevacably ceased the Impugned resple
price maintenance;

Seven Seven shall, as from the effective date, take all reasonable steps to ensure that all
communlcations, negotlations, arrangements with the above-mentioned suppliers are
properly documented and archived to damonstrate Seven Seven's compliance with the
present undertakings when reselling the above-mentioned suppliers’ goods or services;

Seven Seven shall, by (ull Implementation date, submit a written repart \o the Commissian
detalling the implementation of this undertaking

Entry into force

These undertalings shall be effective as from the date it Is accepted by 1he commission [n
the farm of & decislon of the Commission and shall be fully implemented by full
Implementation date,

(Slgnature of Director]

A J
' yuL
Name: .ga.la lztf.“(.i vy »@U\
Posnlan;p‘uec fov ,_-:lf..“ E o ,‘, "s |
4 g R N
g‘ L ".’(\_ R I ,
I"‘-..',‘.:l,‘ r l { ' i .‘I

Duly autherised for and un behalf of: ..

Seven Seven Co Lid



