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COMPETITION 
NEWS 

I  am delighted to present this second issue of the Competition    

Commission’s newsletter which highlights  our activities together 

with some of our thoughts and projects. 

The lead article of this issue is on the review of the current competition 

law. After 9 years of operations, the Competition Commission is now a 

robust and highly respected institution at both national and                 

regional level. On the way to its current position, various challenges 

have been encountered which have shed light on the weaknesses and 

loopholes of the current competition legislation. It is high time to ad-

dress those weaknesses, and to strengthen the competition law for a 

more effective competition policy conducive with advanced markets. 

We are therefore embarking on a review of the current competition 

regime with a view to advocate amendments to make the legislative 

framework more effective.  

One of the major focus of the Commission this year has been the sup-

pression of potential Resale Price Maintenance (RPM) conducts. RPM is 

a practice whereby resellers are prevented from reducing their prices 

and may result in higher prices on markets. The Competition Commis-

sion conducted an RPM Amnesty programme which has generated 

more than 100 applications and it is expected that we will complete the 

assessment of the applications by end of 2018. Further insight can be 

found in this issue. 

This newsletter also features other important activities of the Commis-

sion in terms of enforcement and advocacy, and some articles of inter-

est to competition. In particular, emphasis is laid on two recently com-

pleted investigations and two investigations launched in the advertising 

and construction markets. 

I thank you for your continued interest in the work of the Competition 

Commission and wish you a pleasant reading. Any feedback on this 

newsletter is most welcomed on info@ccm.mu  
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The Competition 

Commission has 

been enforcing the 

Competition Act 

2007 since Novem-

ber 2009. Over more 

than eight years of 

competition enforce-

ment, the Commission has been able to gauge the effective-

ness of the provisions of the Competition Act and to identify 

its potential shortcomings and areas that need reinforce-

ment. In an attempt to remedy those shortcomings and in 

order to adequately cater for emerging competition issues 

as well as to be in line with international good practices and 

other regional commitments, the Commission is proposing 

to undertake a review of the cartel, monopoly and merger 

regimes and their ensuing guidelines.  To this effect, the 

Commission has already, through an international tender 

exercise, selected a consultant of international repute to 

carry out the review exercise. The consultant will start work 

on the law review process in September 2018 and the exer-

cise is expected to be completed by April 2019. During the 

course of the review, the Consultant will meet with various 

stakeholders and will hold a validation workshop at the end 

of the process. A major item on the mandate of the consult-

ant will be to draw up detailed guidelines on the eventual 

amendments to the law which would be officially published 

by the Commission in due course. The general objective of 

the project is to propose amendments for the effective en-

forcement of Competition Act of Mauritius in line with in-

ternational best practices with a focus on current provisions 

relating to Collusive Agreements, Mergers, Monopoly  Situ-

ations and harmonization with the COMESA Competition 

Regulations. Due regard will be given to international devel-

opments in competition law and at the same time, the spec-

ificities of small  economies will be taken into account.  Par-

ticular attention will be paid to the merger regime in Mauri-

tius. At the moment, under the Competition Act 2007, mer-

ger notification is voluntary, meaning that enterprises which 

intend to merge, do not necessarily have to notify the Com-

petition Commission of such intention. This is unlike most 

other jurisdictions which adopt a mandatory notification 

regime whereby enterprises wishing to merge, and if the 

merger meets certain conditions and thresholds, have to be 

mandatorily notified to the Competition Authority and may 

only proceed if the authority gives its go ahead.  A mandato-

ry regime may have several benefits. For instance, it ensures 

there is a standard policy for all mergers, it leads to certain-

ty, it avoids the cost of unscrambling consumed mergers, it 

balances the cost of review between merger parties and tax

-payers and it expedites the review process among others. 

With regards to cartels, the Competition Commission will 

consider the introduction of a settlement mechanism 

whereby parties will be able to settle cases in return for dis-

counts on financial penalties. Currently the Commission has 

a leniency policy which is working fairly well. The Commis-

sion believes that the settlement procedure will lead to 

quicker resolution of cases. The Commission will benefit 

from a quicker administrative process, and less appeals. It 

will allow the Commission to handle more cases with the 

same resources, thereby fostering the public interest in the 

Commission's delivery of effective and timely punishment, 

while increasing overall deterrence.  The Commission will 

further consider revamping the bid-rigging provisions of the 

Competition Act 2007. 

For abuse of dominance, the Commission is exploring the 

possibility of introducing financial penalties for such abuses. 

Most jurisdictions around the globe do impose financial 

penalties for abuse of monopoly situations whereas current-

ly in Mauritius, the Commission can only remedy an abuse 

of a monopoly situation and this may not have the desired 

deterrence effect. One of the reasons is that some enterpris-

es which have been investigated several times under mo-

nopoly provisions, have not been deterred from reiterating 

their conduct. In other jurisdictions such as in the EU and 

the US, the largest fines imposed by competition authorities 

are those imposed for violations relating to unilateral con-

ducts by enterprises.  

All the above amendments will be aimed at making the 

Competition Act 2007 more effective and better equipped to 

tackle restrictive business practices in a more vigorous man-

ner, for more efficient markets leading to a more inclusive 

economy, to the ultimate benefit of consumers.  

 

 Towards more effective enforcement 

REVIEW OF THE COMPETITION ACT 
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Resale Price Maintenance (RPM), is an agreement between 

a supplier and a reseller, which fixes (i) a fixed price, or (ii) 

a minimum price, or (iii) a price level to be observed by the 

reseller when reselling a product or service. It is prohibited 

under the Competition Act 2007 (the ‘Act’) and is sanction-

able by fines. 

RPM can be harmful to competition and consumers and 

the economy at large, and it seems that RPM is common in 

Mauritius. In order to suppress such RPM conducts in the 

economic landscape of Mauritius, the Commission offered 

a one-off amnesty programme from 5th June 2017 to  20th 

October 2017. The amnesty programme offered enterpris-

es which were engaging in RPM conducts the opportunity 

to benefit from immunity from financial penalties in ex-

change for full and frank disclosure of their conduct to the 

Competition Commission  during that time period and if 

they fully cooperated with the Commision and undertook 

to cease the conduct. 

The Competition Commission enlisted the Mauritius Cham-

ber of Commerce and Industry (MCCI) as a close collabora-

tor to disseminate the amnesty programme to both MCCI 

members and non-members. 

This amnesty programme has been successful.  The Com-

mission received a total of 102 applications made by both 

suppliers and resellers. The applicants range from various 

sectors of the Mauritian economy, namely the fast-moving 

consumer goods, construction, manufacturing, electronic 

goods, IT products, books, pharmaceutical and cosmetic 

sectors. 55% of applications received were from suppliers 

(large distributors, wholesalers, importers and manufactur-

ers) and 45% of applications were from resellers (made 

mainly by supermarket/hypermarket chains and individual 

supermarkets). The nature of RPM conducts for which am-

nesty has been applied include price labelling issues, for-

mal RPM clauses in contracts between suppliers and re-

sellers and RPM clauses in price lists and emails.   

 As at date of this article, the Competition Commission  has 

already engaged with a significant proportion of the appli-

cants and assessed their applications. The Competition 

Commission  has worked in close collaboration with them 

to assist them in bringing an end to their RPM practices 

through their undertakings. However, the review process is 

still ongoing for several other applicants and is expected to 

be completed by December 2018. 

The expected benefits from the amnesty programme are 

numerous. The Competition Commission  expects that the 

removal of any retail pricing restrictions on the part of sup-

pliers will encourage downstream price competition and 

improve discounts and promotions offered by resellers, 

thus benefitting consumers. More competition at the 

downstream level will encourage suppliers to also compete 

fiercely at the upstream level. Given that RPM may soften 

competition and increase coordination among suppliers, it 

is also expected that the removal of same will increase 

competition among suppliers. The removal of RPM is also 

likely to induce entry in markets in that new entrants will 

not be prohibited from offering their products at prices 

which are lower than existing suppliers.  

RPM APPLICATIONS 

 More than 100 applications received 
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In June 2017, the Executive Director of the Competition 

Commission launched an enquiry into a complaint made by 

the Consumer Advocacy Platform (the CAP) regarding the 

importation of cattle for Eid-Ul Adha festival.  The CAP sub-

mitted that the Ministry of Agro Industry and Food Securi-

ty (MAIFS) had imposed a minimum import quantity of 500 

heads and at the same time refused access to state-owned 

quarantine facilities to potential new importers of cattle.   

These import conditions were to the benefit of a dominant 

operator in the market. 

While the Executive Director did not find substance on the 

issue of refusal to grant access to quarantine facilities by 

the MAIFS, he found that the imposition of the quantita-

tive restriction had created a barrier to entry and conse-

quently adversely affected competition in the importation 

and supply of slaughter cattle in Mauritius. Such restrictive        

import policy could not be justified on   account of ensur-

ing sanitary and phytosanitary conditions to mitigate the 

risk of foot and mouth disease outbreaks, as submitted by 

MAIFS.  

Withholding the findings of the Executive Director and pur-

suant to section 19 of the Competition Act 2007, the             

Competition Commission issued an advice in April 2018 to 

the attention of MAIFS.  The latter was advised to remove 

the minimum import restriction of 500 cattle and consider 

adopting such other measures, as requiring imported 

cattle to be vaccinated against foot and mouth disease pri-

or to their embarkation to Mauritius. 

Enforcement 
ADVICE TO GOVERNMENT & MARKET STUDY 

Removal of minimum imports limit for cattle 

 

In June 2018, the Executive Director of the Competition 

Commission completed the market study into the construc-

tion industry in Mauritius. The study has assessed the con-

ditions of competition prevailing in that particular industry 

by focusing on the following key aspects: norms and stand-

ards, registration process of contractors and consultants, 

degree of concentration and vertical linkages, pricing of 

construction materials and professional services and public 

procurement process.  

The findings are that the various markets within the con-

struction sector are highly concentrated where the major 

players of the sector are also vertically integrated across the 

supply chain.  Prices of construction materials are not sub-

ject to regulation and are determined by the market play-

ers. There are numerous standards and norms pertaining to 

cement, aggregate, block and iron bars. Contractors and 

consultants are legally required to be registered with  

 

the Construction Industry Development Board.   

One main concern has been raised by the local construction 

companies in regard to the allocation of public contracts. 

These mostly relate to restrictive effects of G-2-G contracts 

for local contractors and alleged terms of employment of 

foreign workers by international contractors that give them 

an edge over local contractors.    

 

 

Market study of the construction sector 
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The Competition Act 2007 provides that the Competition 

Commission can review certain mergers and, where they 

result or may result in a substantial lessening of competi-

tion in any market in Mauritius, it may impose appropriate 

remedies. However, parties to a merger are under no obli-

gation to notify the Competition Commission. The Act none-

theless provides parties to a merger with the possibility to 

notify the Commission of a merger on a voluntary basis. 

As a consequence, parties to a merger situation are faced 

with the decision of whether to notify the Commission of a 

merger or to take the risk of proceeding with a merger 

without seeking the guidance of the Commission. This is 

indeed a complex decision. On the one hand, the parties to 

a merger may be looking for certainty by notifying the Com-

mission before embarking on the transaction and, on the 

other hand, they may find it tempting to take the risk of not 

notifying for various other reasons. For instance, they may 

tend to think that notification may delay the merger or that 

the Commission may challenge the merger or that the mer-

ger is unlikely to raise competition concerns and so on. 

However, proceeding with a merger without the guidance 

of the Commission  can be risky, more so when it relates to 

enterprises or competing enterprises.  

Some parties choose not to notify on the assumption that 

the merger is unlikely to raise competition concerns. How-

ever, the assessment to determine whether a merger is 

likely to raise competition concerns is highly technical and 

complex and as such the views of the Commission may 

differ from those of the merging parties. In fact, it is very 

common for parties to a merger situation to state that a 

particular merger will not harm competition. But, the Com-

mission will not necessarily espouse their views and will 

make its own assessment. Recently during a merger en-

quiry, a party affirmed that the merger in question was not 

reviewable as the market share of the parties at national 

level does not meet the market share threshold of 30% pre-

scribed under the Act. This appeared to be true but a more 

in-depth assessment revealed that the market in question 

had a regional dimension, which when taken into account, 

led to a market shares exceeding 30%.  

Merging parties may at times fear that notification may de-

lay the merger. We are conscious that mergers are time 

sensitive and we leave no stone unturned in ensuring that 

mergers are not unduly delayed by our assessment. To fur-

ther expedite matters, we encourage parties to liaise with 

us at a very early stage of the merger. Where a merger does 

not raise any competition concerns, the parties are in-

formed accordingly within 30 days. If there are concerns, 

then it may take a little longer, but we engage with the par-

ties to find a working solution at an early stage. The assess-

ment may delay where there are serious concerns, and in 

such circumstances, it is likely that such transactions may 

be prohibited by the Commission, but it will try to find an 

alternative solution as far as possible.  At times certain as-

pects of a merger may be sensitive and, if made public, may 

cause harm to the merger. Once more, we are fully con-

scious of this and we do give due consideration to this dur-

ing the merger review process, especially where the merger 

does not raise concerns. In brief, we are fully aware of the 

sensitive nature of mergers and we have the expertise to 

deal with such matters. We conduct our assessment dili-

gently taking into account the sensitive nature of mergers. 

Not notifying the Commission can be risky for large mergers 

or mergers involving competitors. The Commission has this 

year set up various mechanisms to keep track of merger 

activities happening in Mauritius. Indeed, as at date there 

are several ongoing merger enquiries. We will be strict in 

the enforcement of our law, and companies who opt to 

take the chance of proceeding with a merger which may 

impede competition without notifying the Commission 

should assume their responsibilities. 

It is highlighted that the Act empowers the Commission to 

require companies which have already merged to de-merge 

if such a merger hinders competition. Therefore, it is advis-

able for parties to large mergers or mergers involving com-

petitors to notify the Commission of such transactions.  

They may also choose to engage with the Commission prior 

to deciding whether or not to notify. Such consultations 

may be done on an anonymous basis. We strongly recom-

mend enterprises not to take unnecessary risks but rather, 

to be certain by engaging with the Commission.  

MERGERS 

 Notify or take a chance! 
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Enforcement 

On 12th December 2016, the Executive Director of the Com-

petition Commission submitted the Final Report of the in-

vestigation into Payment Cards regarding the Issuer Inter-

change Fee (IIF) set for domestic Point of transactions (POS) 

effected on Visa and MasterCard branded debit and credit 

cards issued locally.   

The main concern identified pursuant to the investigation 

was that the default IIF rates applicable on POS transactions 

in Mauritius had not been objectively and reasonably set 

taking into account the specificities of local payment cards 

market and that rather, the current level of IIF in Mauritius 

was acting as a floor on the MSC charged by acquirers to 

merchants.  The Executive Director had recommended that 

the IIF be lowered along with a series of informational rem-

edies.  

Following the request of MasterCard and as decided by the 

Commissioners of the Competition Commission, a public 

hearing was held at the offices of the Competition Commis-

sion on 25th July 2018.  MasterCard, Visa, MCB and SBM 

submitted written representations for the purposes of the 

hearing and MasterCard and Visa also provided oral submis-

sions.  

Being in cognizance of the Final Report of the Executive Di-

rector and pursuant to the hearing, it is now up to the Com-

mission to determine on the case and on the appropriate 

remedy. 

COMPLETED INVESTIGATIONS 

Public hearing held for the Investigation into card fees 

Following an investigation launched by the Executive Direc-

tor of the Competition Commission on exclusivity clauses 

put in place by each of the Western Union Company 

(‘Western Union’) and MoneyGram Payment Systems Inc. 

(‘MoneyGram’) in their agreements with their respective 

agents in Mauritius, the Executive Director submitted his 

Report of Undertakings to the Commissioners in February 

2018. 

The Report of Undertakings was issued after Western Union 

and MoneyGram both offered undertakings to the Competi-

tion Commission. Western Union and MoneyGram have 

undertaken that they will henceforth offer their agents in 

Mauritius the choice of contracting either a non-exclusive 

or an exclusive agreement, for the supply of cross-border 

money transfer services to the end consumers. Agents who 

wish to offer competing services will be able to do so by 

choosing the non-exclusive agreement. However, there will 

be varying commission rates depending on the choice of the 

agents. After assessment of the undertakings, the Executive 

Director was satisfied that they address the concerns that 

the CCM had with respect to the effects of exclusivity claus-

es in the agreements on competition in the market for the 

supply of cross-border money transfer services. 

The Commissioners accepted the undertakings of both 

Western Union and MoneyGram in their Decision dated the 

21st May 2018. The undertakings are now binding on them. 

The Competition Commission will however continue to 

monitor the sector and should the need arise, it may inter-

vene on the market to address any new competition issues. 

Western Union and MoneyGram will give their             

agents the possibility to offer competing services  
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Enforcement 

The Executive Director is investigating an alleged abuse of 

dominant position in the  sector offering online real estate 

listing services. The scope of the investigation is to deter-

mine whether a firm which provides online real estate 

listing services could be abusing of its dominant position to 

coerce real estate agencies to enter into exclusive arrange-

ments with it.  Such conduct might have the object or effect 

of restricting the access of rival online service providers to 

real estate agencies. At this stage, the Executive Director 

has reasonable grounds to believe that such conduct may 

constitute restrictive business practices and upon comple-

tion of the investigation, the Executive Director will report 

his findings to the Commission. If the Commission con-

cludes that the object or effect of the conduct is to restrict, 

prevent or distort competition, it may advise on necessary 

remedial measures to restore competition in the market. 

 

 

 

 

 

 

 

Investigation into exclusivity practices in 

the online real estate listing sector 

ON-GOING INVESTIGATIONS 

Investigation on supply of processed fly ash 

In April 2018, the Executive Director initiated an investiga-

tion which targets agreements and unilateral conduct al-

leged to have been reached between and engaged in by a 

local cement producer and an integrated power producer.  

The agreements would allegedly provide for exclusive sales 

and supply of processed fly ash between the referred par-

ties. If verified, the impugned practices could be adversely 

affecting competition within the market for the supply of 

composite cement. The Executive Director aims to complete 

the investigation by 2019. 
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One of the various functions of the Executive Director un-

der the Competition Act is the promotion of the provisions 

of the Competition Act 2007 and the activities of the Com-

mission. We endeavour to inculcate a competition culture 

amongst businesses and the public in Mauritius, and to dis-

seminate its work. Several means have been used, ranging 

from workshops to billboards, as well as video and audio 

clips. In 2018, the Competition Commission collaborated 

with the ‘Le Defi Group’ in an attempt to create better 

awareness  among general public.  

From January to June 2018, six articles were published in 

the ‘Le Defi Economie’ which talked  about the operations 

of the Commission, on and how the different behaviors of 

enterprises may affect the consumers  amongst others. The 

collaboration is still on-going and more articles will be pub-

lished regularly.  

The list of articles published are as follows and they all 

available on our website (www.ccm.mu) :  

 Competition - The foundation of development  

 How does the Competition Commission of Mauritius ? 

 Mergers: How does it affect competition and your wel-

fare?  

 Can discounts offered by distributors to retailers harm 

competition? 

 Can allocation of shelf-space in supermarkets harm con-

sumer welfare? 

 Mergers: Do they harm consumers?  

ADVOCACY & REGIONAL COOPERATION 

Collaboration with le Defi Media Group 

ADVOCACY & REGIONAL COOPERA-

As part of its capacity building mandate, the COMESA Com-

petition Commission (CCC) together with the Competition 

Commission had hosted a roundtable discussion on 26  and 

27 February 2018 on competition law and policy develop-

ments in the COMESA region.  During the roundtable, CCM 

staff had the opportunity to hear and interact with CCC 

Commissioners and competition experts in the region on 

key enforcement issues with a view to improving the com-

petition enforcement process.  The main areas of discus-

sion covered the       principles of natural justice in competi-

tion enforcement, evidentiary issues when establishing 

dominance, agency collaboration in cross-border investiga-

tions, and promoting competition   advocacy with limited 

resources.  The session culminated in an overview of and 

an enlightening  debate on recent law review  exercises  

undertaken by competition agencies in COMESA and SADC 

Member States.      

 Capacity building with COMESA  

Competition Commission 

http://www.ccm.mu
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Collaboration with the COMESA Competition 

Commission 

In 2004, the COMESA Council of Ministers (“Council”) prom-

ulgated the COMESA Competition Regulations of 2004 (“the 

Regulations”), as a legal framework for the regulation of 

competition in the Common Market. The Regulations estab-

lished the COMESA Competition Commission (‘CCC’) which 

became operational on 14th January 2013 and is based in 

Lilongwe, Malawi. The CCC promotes and encourages com-

petition by preventing restrictive business practices and oth-

er restrictions that deter the efficient operation of markets, 

thereby enhancing the welfare of the consumers in the 

Common Market and protecting consumers against offen-

sive conduct by market actors.  

Like most competition laws, the mandate of the CCC centres 

around abuse of dominance, cartels and control of merger 

situations which hinders competition. The CCC is particularly 

active in the Common Market with respect to merger con-

trol. Subject to turnover and asset thresholds, mergers with 

a regional dimension where both the acquiring firm and the 

target firm or either the acquiring firm or target firm oper-

ate in two or more COMESA Member States are notifiable 

to the CCC. As at date, the CCC has reviewed about 172 

cross-border mergers.  

Given that Mauritius is a member of the COMESA, the CCC 

notifies the Competition Commission of Mauritius of mer-

gers which may affect Mauritius. The Competition Commis-

sion of Mauritius is called upon to gather information from 

stakeholders on the proposed transaction and to provide its 

views on its effects on the market in Mauritius. In assessing 

the transaction, the Competition Commission of Mauritius 

usually considers the impact of the merger on the state of 

competition in Mauritius. The CCC factors in the views of 

the Competition Commission of Mauritius in determining 

whether or not a particular merger is likely to substantially 

prevent or lessen competition within the Common Market. 

As at date, the Competition Commission of Mauritius has 

reviewed and given its views on more than 65 mergers noti-

fied to the CCC.  

The CCC is now embarking on other areas of competition 

enforcement. For instance, it has requested for the views of 

the Competition Commission of Mauritius on two matters 

regarding request for exemptions for vertical agreements 

notified  to it.  

It is expected that going forward the CCC will have a more 

prominent role in overseeing cross-border competition is-

sues and in ensuring that competition at the level of the 

Common Market is safeguarded.  

ADVOCACY & REGIONAL COOPERATION REGIONAL COOPERATION 

Findings of study presented at ACER conference  

In July, Dr. Prishnee Armoogum, Investigation Officer at the 

Competition Commission, presented a paper at the 4th An-

nual Competition and Economic Development (ACER) Con-

ference, in Johannesburg, South Africa. The theme of the 

study conducted was about “Assessing the effectiveness of 

a regional competition regime in the Southern African re-

gion”.  

The paper assessed the degree of convergence of the com-

petition laws in the Common Market for Eastern and South-

ern Africa (COMESA) through the study of the similarities 

and differences of the competition laws across the southern 

African jurisdictions.  

The dilution of trade barriers and the opening of cross-

border markets have accentuated the need for market inte-

gration around the world. With higher risks of  international 

anti-competitive conducts, there is an increasing need for 

competition authorities to  cooperate and harmonise their 

competition regimes. The southern African region is no ex-

ception.  

The analysis revealed that although jurisdictions are slowly 

converging towards a regional competition regime, their 

provisions still vary a lot across them whether in terms of 

definitions, interpretation or sanctions of the collusive 

agreements, abuse of dominance and mergers.  While Na-

mibia, South Africa and Swaziland have been found to be 

closest to the full conver-

gence of the regional com-

petition regimes, Kenya has 

been found to be the fur-

thest.  
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For 18 years now, the Southern African Development Com-

munity (SADC) has had a cooperation framework in place, 

through the SADC ‘Declaration on Regional Cooperation in 

Competition and Consumer Policies’, calling upon SADC 

Member States’ good-will and cooperation efforts in estab-

lishing a regional competition and consumer law policy.  

Even though a regional competition law/policy at SADC level 

is yet to be instituted, this goal is part of a long-term SADC 

Action Plan for Industrialization aimed at bringing increased 

competition and thus, greater diversification in the SADC 

region.  Progress has been made through firstly, the estab-

lishment of a forum, the SADC Competition and Consumer 

Laws and Policies Committee (the Committee), for fostering 

cooperation and dialogue among competition authorities.  A 

second milestone was achieved on 26 May 2016 following 

the signature of a Memorandum of Understanding among 

SADC competition agencies and which provides for a formal 

framework to promote inter-agency cooperation in the field 

of competition law, policy and enforcement. 

Another important step was crossed in June 2018 when the 

Competition Commission, on behalf of the Government of 

Mauritius, tabled a proposal at the 9th meeting of the Com-

mittee to revive discussions on the establishment of a re-

gional competition framework and policy for the SADC mar-

ket.  Not only did the Committee favourably welcome and 

support this proposal, but Committee members have consti-

tuted a team of experts from SADC competition and con-

sumer agencies, including Competition Commission, to un-

dertake a review of the SADC Regional Cooperation Frame-

work on Competition Laws and Policies.  Three themes have 

been identified as part of the review process, namely: a 

stock-taking of the status of adoption of competition and 

consumer laws and policy, a comparative analysis of other 

regional blocs’ competition and consumer protection frame-

works, and a review of the existing forms of cooperation 

and collaboration within the Committee.  The Competition 

Commission, assisted by the Tanzanian Fair Competition 

Commission, is presently in charge of the stock-taking exer-

cise, which is being carried out by way of a survey across 

relevant agencies in SADC member states.  Once completed, 

the second stage will comprise compiling the survey findings 

and related analysis in the form of a report for submission 

to the Committee in order to guide future action on their 

part.   

Although the regionalisation of a competition and consumer 

policy at SADC level is a long-term process, which will re-

quire collaborative efforts from SADC Member States and a 

careful assessment of policy implications thereof, the work 

being undertaken has injected much-needed momentum 

into advancing the competition agenda on the SADC Action 

Plan for Industrialization.  Having a regional competition law 

and policy at SADC level brings with it better market access 

to all SADC member states, including Mauritius, free from 

non-tariff barriers to trade that undermine the competitive-

ness of local players across borders.  Whereas the ambit of 

a national competition law is usually limited to anticompeti-

tive practices affecting competition within local borders, a 

regional competition law can effectively apply to anticom-

petitive practices which arise at the regional or even global 

level and which affect trade within the SADC region.            

Competition Commission: Advancing talks  

of Regionalisation of Competition Law &    

Policy at SADC level 

REGIONAL COOPERATION 
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Evolving trends in the European Union in  

establishing proof in cartel investigations  

INTERNATIONAL DEVELOPMENTS 

M 
eeting the evidentiary burden in cartel cases has been 

likened to ‘an impressionist painting, comprising 

many dots or brush strokes which together form an 

image’ (OECD, 2006).  Relying on direct evidence of a cartel in-

fringement is often difficult because of the clandestine nature of 

cartel activity.  Instead, competition agencies generally apply a 

holistical approach to establishing the existence of collusive agree-

ment, often inferring its existence from a number of coincidences 

or indicia.  Where agencies endorse a leniency programme, lenien-

cy statements and supporting documentary evidence may also be 

adduced as evidence.  This short-article covers the ground on 

emerging trends at the EU level regarding the nature of evidence 

and admissibility thereof relative to cartel proceedings. 

When establishing a cartel infringement, the criteria applied by the 

European Courts is that the body of evidence relied on by the Eu-

ropean Commission (EC), viewed as a whole, must be firm, precise 

and consistent.  A controversial issue before the General Court 

(GC) in Goldfish BV & ors (2016) was the admissibility of secretly 

taped audio recordings of telephone conversations, which the EC 

had relied upon in its infringement decision regarding certain price 

agreements, concerted practices and exchanges of sensitive infor-

mation between suppliers of North Sea shrimps.  The secret re-

cordings were made by Kok Seafoods Ltd to blackmail fellow car-

telists into continuing the cartel following certain deviations from 

its part, and failing which, the recordings would be handed over to 

the competition agency.  The recordings and notes were later 

seized during a dawn raid exercise conducted at the premises of 

Kok Seafoods Ltd.  Objection was raised on the ground that the 

recordings were inadmissible because they were illegally made and 

thus, breached the appellant’s fundamental right to privacy.  The 

Court found in favour of the EC in that the telephone recordings 

were lawfully obtained.  Their use as evidence did not conflict with 

the principles of fairness provided that the appellant was not de-

prived of a fair trial or of his rights of defence.  Also, the evidence 

at issue was not the only proof relied on in support of the convic-

tion.  It tallied with the other items of evidence contained in the 

EC’s file and the applicants neither denied the content of the dis-

puted recordings nor challenged their authenticity.  

While not all cartel investigations yield taped recordings of cartel 

discussions, leniency applications, at least in the EU and U.S., are a 

more frequent source of cartel evidence, which assists competition 

agencies in securing both documentary and, at times, testimonial 

evidence, in antitrust investigations.  The issue of the evidentiary 

value of oral statements made by leniency applicants is a critical 

one since they may influence a finding of infringement.  An im-

portant evidentiary rule derived from European Courts’ decisional 

practice is that ‘the admission by one undertaking accused of hav-

ing participated in a cartel, the accuracy of which is contested by 

several other undertakings similarly accused, cannot be regarded 

as constituting adequate proof of an infringement committed by 

the latter unless it is supported by other evidence’ or the 

‘statements are corroborated by other evidence contemporaneous 

with the facts at issue’ (JFE Engineering Corp. and ors (1998) and 

Bolloré SA and ors (2007)).  The concept of corroboration means 

that one piece of evidence can be reinforced by another.  But, 

what corroborative evidence is admissible in the context of lenien-

cy statements? The answer thereto was provided in the EC’s ap-

peal in the case of Keramag GmbH and ors (2017).  The European 

Court of Justice admonished the GC for erroneously requiring that 

additional evidence be adduced to corroborate a cartelist’s state-

ment (namely, that a price-fixing decision was taken at particular 

meeting) and failing to examine the probative value of a similar 

statement that accompanied another cartel member’s leniency 

application.  Accordingly, the Court held that ‘there is no rule in 

the EU legal order that corroborating evidence cannot be of the 

same nature as the evidence corroborated, that is one leniency 

statement can in fact corroborate another.  
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Report finds competition in the Australian 

financial services sector to be dull  

INTERNATIONAL DEVELOPMENTS 

In a cold report that denounces the dearth of competition 

in the Australian financial services industry, the Productivi-

ty Commission (a governmental research body) has rec-

ommended that the Australian Competition and Consum-

er Commission (ACCC, the national competition authority) 

lead the reform of the industry. 

The report said Australian regulators have failed to rein in 

the dominant banks, and that the ACCC should now act. It 

states that Australia’s dominant banks offer barely differ-

entiated products, and use opaque pricing tactics to dis-

guise the lack of competition in the sector, putting for-

ward evidence that the largest players sustained prices 

above competitive levels and offered inferior products to 

customers. 

“On many levels, the financial sector gives the appearance 

of being competitive rather than being actually competi-

tive – for example, in relation to price competition or ser-

vice differentiation,” Mikhel Wilding, senior counsel at 

Clayton Utz in Melbourne, said. “The message from the 

Productivity Commission is that consumers are getting a 

raw deal by product offerings which are marginally differ-

ent and more akin to price discrimination than competi-

tion.” 

It remains to be seen if the recommendation of the 

Productivity Commission will be followed. 

EC fines Google €4.3 billion for abuse of dominance 

The European Union’s antitrust body, announced on July 18, 

that Google has been fined €4.3 billion for having “engaged 

in illegal practices to cement its dominant market position 

in internet search.” Aside from the record fine, the main 

impact of the decision is that it threatens the power that 

Google has on the internet search market, from which it 

derives its main sources of revenue. 

The Commission found that Google had imposed three 

types of restrictions on mobile device manufacturers and 

network operators to ensure that traffic goes to Google 

Search. 

First, it required manufacturers to pre-install the Google 

search and browser apps on devices running on the Android 

mobile operating system. Manufacturers had to do this if 

they wanted to be able to sell devices with the Google app 

store. 

Second, Google paid manufacturers and network operators 

to make sure that only the Google search app was pre-

installed on such devices. 

Third, Google has obstructed the development of com-

peting mobile operating systems. These could have provid-

ed a platform for rival search engines to gain traffic. 
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