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List of Abbreviations
‘Act’ refers to the Competition Act 2007.
‘CAT’ refers to the Competition Appeal Tribunal of the United Kingdom.
‘CCM’ refers to the Competition Commission as established under Section 4 of the Competition Act 2007.
‘CFI’ refers to the Court of First Instance of the European Union.
‘PPVW’ refers pre-packed variable weight.
‘ECJ’ refers to the European Court of Justice.
‘IRN’ refers to Information Request Notice sent by the Executive Director to a party in the context of this
investigation under Section 52 of the Act.
‘IQF’ refers to Individually Quick Frozen Chicken.
‘RPM’ refers to resale price maintenance.
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1. Executive Summary
1.1

The Executive Director of the Competition Commission (the ‘Executive Director’) is submitting this
Final Report to the Commission in accordance with Section 51(2) of the Competition Act 2007 (the
‘Act’).

1.2

This Final Report (the ‘Report’) contains the final assessments, findings, views, conclusions and
recommendations of the Executive Director with regards to his investigation into a potential vertical
agreement(s) that may involve resale price maintenance (‘RPM’) in relation to ‘Chantecler’ branded
chickens, in breach of Section 43 of the Act (Investigation referred as ‘INV025’). The main party to
the investigation is Panagora Marketing Co Ltd.

1.3

The products under investigation are Chantecler branded chickens. ‘Chantecler’ branded chickens
are available both chilled and frozen, and are available in variable weight and fixed weight packages.

1.4

The Executive Director has carried out his assessment under the provisions of Section 43 of the Act.
Section 43 of the Act prohibits vertical agreements to the extent that it involves RPM.

1.5

In relation to ‘Chantecler’ branded chicken products, resellers like supermarkets, hypermarkets and
retail outlets buy the product from Panagora Marketing Co Ltd to resell to their customers and thus
act as ‘dealers’ of those products; sharing a vertical relationship with Panagora Marketing Co Ltd.

1.6

The information gathered and assessment carried out during this investigation indicate that
Panagora Marketing Co Ltd has engaged in various conducts and practices, constituting various
agreements with its dealers of ‘Chantecler’ branded chicken products that may involve RPM as
prohibited under Section 43 of the Act. The agreements are as follows:
(a)

The first set of agreements1 relates to the ‘normal sales’2 of pre-packed variable weight
(hereinafter ‘PPVW’) chilled ‘Chantecler’ branded chicken products and has the object of
directly or indirectly establishing a fixed price to be observed by dealers when reselling such
products.

1

Set of agreements refers to all the agreements between Panagora Marketing Co Ltd and its dealers with regards to
the type of sales and product mentioned therein.
2
Sales in absence of promotional offers made by Panagora Marketing Co Ltd to the dealer
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The second set of agreements relates to the ‘normal sales’ of PPVW frozen ‘Chantecler’
branded chicken products and has the object of directly or indirectly establishing a fixed price
to be observed by dealers when reselling such products.

(c)

The third set of agreements constitute agreements with certain dealers of ‘Chantecler’
branded chicken products to whom promotional sales were made through a ‘deal sheet’
containing the clause that ‘Le fournisseur se réserve le droit d'annuler le tarif promotionnel
au cas ou certains produits sont vendus en dessous du prix normal’ and has the object of
directly or indirectly establishing a minimum price to be observed by those dealers when
reselling such products.

1.7

The practices and conducts of Panagora Marketing Co Ltd that may constitute RPM in relation to
normal sales of chilled and frozen PPVW ‘Chantecler’ branded chicken products, as per paragraph
1.6(a) and 1.6(b) above, are, among others:
(a)

The affixation of the resale price of the products as determined by Panagora Marketing Co
Ltd on the products,

(b)

Not inserting the words ‘recommended price’ next to the price as determined by Panagora
Marketing Co Ltd and affixed on the products,

(c)

Not giving dealers the discretion to determine the price to be affixed on the label inserted on
the product by Panagora Marketing Co Ltd through its supplier,

(d)

The ordering of the products by dealers, based on a price list which states the resale price of
the products as will be affixed by the supplier on the product and consequently accepting the
products with a resale price affixed on it as determined by Panagora Marketing Co Ltd,
without the words ‘recommended price’ appearing next to the price (price which was
communicated to the dealers through the price list) constitute acquiescence on the part of
dealers to such practice,

(e)
1.8

The above agreements would by their object amount to RPM.

Promotional offers of ‘Chantecler’ branded chicken by Panagora Marketing Co Ltd mostly constitute
providing discounts to its dealers over the normal price. In relation to promotional offers, the
Executive Director is concerned that such offers are made through ‘deal sheets’ which contain a
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clause that requires dealers not to sell the products below a minimum price, that is, below the
‘normal price’. The reproached clause reads as follows
‘N.B: Le fournisseur se réserve le droit d'annuler le tarif promotionnel au cas ou:1. Certains produits sont vendus en dessous du prix normal’.
The above clause, imposes a restriction on the dealers of not selling the product below the ‘prix
normal’, that is, the ‘normal price’. In the event that a dealer sells the products under the ‘prix
normal’, the promotion given to the dealer may be cancelled.
1.9

By putting the clause ‘Le fournisseur se réserve le droit d'annuler le tarif promotionnel au cas ou
certains produits sont vendus en dessous du prix normal’ on the deal sheets sent to its dealers,
Panagora Marketing Co Ltd may be in breach of the provisions of the Act, in that;
(a)

The ‘deal sheet’ constitutes an element of the contractual relationship between the supplier
and its dealers which ordered the products according to the ‘deal sheet’ and according to the
set procedure;

(b)

Repeated orders of the products and the successive payments without protest by the dealers
based on the ‘deal sheet’, bearing words that may be restrictive, constituted a tacit
acquiescence on the part of the latter to the clauses stipulated in the deal sheets; and

(c)

The reproached clause would, by its object, impose a minimum price to be observed by the
dealers, in breach of Section 43 of the Act.

1.10

Panagora Marketing Co Ltd denied the various RPM. However, taking into consideration the
various submissions of Panagora Marketing Co Ltd, the Executive Director is of the view that such
RPM do exist.

1.11

Sections 58 and 59 of the Act provide that the Commission may in addition to, or instead of,
imposing appropriate directions on the enterprise to ensure that it ceases to be party to the
restrictive agreement, also impose financial penalties on the enterprise for breaches of the
provisions of Section 43 of the Act.

1.12 During the course of the investigation Panagora Marketing Co Ltd took various actions which
modified the reproached conducts. Although Panagora Marketing Co Ltd may have already taken
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certain actions that may lessen the seriousness of the agreements, the Executive Director is of the
view that there is need for further directions to ensure that the enterprises concerned cease to be
party to the agreements.
1.13 Further, given the nature and gravity of the agreements, the Executive Director is of the view that
financial penalties are warranted in this particular case and therefore recommends the imposition
of financial penalties in certain circumstances. Nevertheless, the final decision as to whether to
impose directions, financial penalties and the quantum of such penalties remains that of the
Commission.
1.14 In this Report, the Executive Director recommends a finding that those agreements constitute RPM
as per the meaning of the Act and that those agreements be declared prohibited and void.
Therefore, the Executive Director recommends that Panagora Marketing Co Ltd be directed:
(a)

to remain at all times compliant with Section 43 of the Act and continue affixing the words
‘Recommended Price’ next to the resale price as determined by Panagora Marketing Co Ltd
and affixed on PPVW ‘Chantecler’ branded chicken products in a conspicuous manner;

(b)

where the resale price as determined by Panagora Marketing Co Ltd appears on its price list,
to clearly state that it is a ‘recommended price’;

(c)

not to send dealers price lists in such ways that would apprise the dealers of the price or
price list of other dealers;

(d)

in relation to PPVW chilled ‘Chantecler’ branded chicken, to inform all its dealers that they
may determine the price to be affixed on the label;

(e)

in relation to PPVW frozen ‘Chantecler’ branded chicken, within a period of 18 months from
the date of the Commission’s decision:
(i)

either, to offer dealers of PPVW frozen ‘Chantecler’ branded chicken the possibility to
determine, on their own, the price to be affixed on the product by Panagora Marketing
Co Ltd or its supplier, and to communicate this possibility to the dealers, or,

(ii)

to propose the CCM with any other option that will satisfactorily address its concern
and implement the proposed option upon approval of the CCM; and
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to inform the Executive Director of the option effectively chosen and report to the CCM
on the status of its implementation every 3 months, with appropriate supporting
evidence, until it is fully implemented.

(f)

that Panagora Marketing Co Ltd be prohibited from including the clause that ‘Le fournisseur
se réserve le droit d'annuler le tarif promotionnel au cas ou certains produits sont vendus en
dessous du prix normal’ or any clause of similar intent of establishing a minimum resale price
in the ‘deal sheets’ and that Panagora Marketing Co Ltd be further directed to inform all
dealers to whom ‘deal sheets’ with this clause have been sent in the past that they are not
bound by the clause.

1.15 The Executive Director also recommends the imposition of financial penalties for the
abovementioned agreements as follows:
(a)

Not to impose financial penalties for the RPM with regards to the normal sales of PPVW
chilled ‘Chantecler’ branded chicken products given that the breach was less serious.
However, if the Commission concludes that the breach is more serious, the Executive Director
recommends financial penalty of MUR 281,267;

(b)

A symbolic financial penalty of MUR 1 on Panagora Marketing Co Ltd for having engaged in
RPM with regards to the normal sales of PPVW Frozen ‘Chantecler’ branded chicken
products. However, should the Commission conclude that a full fine is more appropriate than
the symbolic fine, the Executive Director would recommend the Commission to consider the
amount of such fine to be MUR 1,707,580;

(c)

Financial Penalty of MUR 4,077,110 on Panagora Marketing Co Ltd for having engaged in RPM
with regards to the promotional sales of ‘Chantecler’ branded chicken products made
through the ‘deal sheets’.
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2. Introduction
2.1

The Competition Commission (‘CCM’) is a body corporate established under Section 4 of the Act.
By virtue of the powers conferred upon the Executive Director under Section 51 of the Act, an
investigation has been launched into a potential vertical agreement(s) that may involve RPM in
relation to ‘Chantecler’ branded chickens, in breach of Section 43 of the Act. The investigation has
been referred to as INV025. The main party to the investigation, Panagora Marketing Co Ltd, was
notified of this investigation on the 15th January 2014. The products of concern to this investigation
are ‘Chantecler’ branded chickens.

2.2

Among others, the Report assesses whether the conducts and practices of Panagora Marketing Co
Ltd, of affixing a resale price on variable weight Chantecler branded chicken products as determined
by itself without the mention of the words ‘recommended price’; and the inclusion of the words ‘Le
fournisseur se réserve le droit d'annuler le tarif promotionnel au cas ou certains produits sont vendus
en dessous du prix normal’ on deal sheets, may amount to breaches of the Act.

2.3

During the course of the investigation Panagora Marketing Co Ltd has been provided with various
opportunities to provide its views on the matter, namely and among others through its comments
to the Statement of Issues and Provisional Findings Report. The comments and views of Panagora
Marketing Co Ltd have been taken into consideration in drafting this Report.

2.4

Chapter 3 of this Report provides the background information to this Report, namely the industry
background, background information on the main party and the product under investigation and
the procedural background to the investigation. Chapter 4 of this Report provides an overview of
the relevant provisions of the Act and the CCM Guidelines in relation to vertical agreement(s)
involving RPM in line with the alleged conduct under investigation together with relevant case
precedents from other jurisdictions relevant to the conduct which is being investigated. Chapter 5
of this Report assesses the alleged conduct in relation to ‘Normal’ sales. Chapter 6 of this Report
assesses the agreement in relation to promotional sales of ‘Chantecler’ branded chicken products.
Chapter 7 of the Report addresses, where relevant, the Response of Panagora Marketing Co Ltd to
the Provisional Findings Report. Chapter 8 of the Report provides an overview of the legal provisions
with regards to directions and financial penalties and then assesses the potential directions and/or
financial penalties that may be appropriate to this investigation. Chapter 9 of the Report lists the
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conclusion and recommendations of the Executive Director in relation to the investigation. Finally,
Chapter 10 of the Report explains the next steps in relation to the investigation.
2.5

The views and assessment in this Report are those of the Executive Director. It is up to the
Commissioners to make a determination into the matter.
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3. Background
3.1

This chapter of the Report sets the background of the investigation in terms of the background
information on the industry and information on the products under scrutiny, (‘Chantecler’ branded
chickens) and the main party to the investigation, (Panagora Marketing Co Ltd). The procedural
background of the investigation is also laid down.

Industry Background
3.2

This investigation relates to the chicken industry. The Oxford dictionary3 defines chicken as ‘a
domestic fowl kept for its eggs or meat, especially a young one.’ Chicken forms part of the broader
poultry family. At commercial scale there are two types of chickens which are raised, namely, broiler
chicken and layer chicken. Broiler chickens are chickens raised primarily for the production of meat
while layer chickens are chickens raised primarily for the production of eggs. The meat of layer
chicken can also be consumed. This investigation relates mainly to broiler chicken.

3.3

Chicken for consumption is sold to end users in various forms and packaging, which can be classified
in three main categories namely live birds, chilled chicken and frozen chicken. Chilled and frozen
chickens are available in various formats like cuts or whole or individually quick frozen chicken.

3.4

Chicken for consumption is sold through various channels and to various users. Distributors of
chicken, like Panagora Marketing Co Ltd, sell chicken directly to some bulk buyers like the catering
sector and to resellers. Caterers use the product for further processing and utilize the product as
input in their own process. Resellers resell the product to final consumers. The agreements of
concern in this investigation relate to dealers, that is, resellers of the product. Therefore, the focus
of this investigation is on sales of chicken to dealers for resale.

3.5

There are various types of resellers like hypermarkets, supermarkets and general retailers which
sell chicken products. There also exist various franchise outlets that sell chicken products like
‘Chantefrais’ and ‘Point Frais’. However, these franchises do not sell ‘Chantecler’ branded chickens.
The investigation is concerned solely with resellers of ‘Chantecler’ branded chickens. These outlets

3

Concise Oxford English Dictionary, Oxford University Press, 11th Edition, 2008
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sell either chilled or frozen or both chilled and frozen chickens. Most small retail outlets sell only
frozen chicken while certain ‘bigger’ retail outlets sell both frozen and chilled chickens.
3.6

Chilled chicken refers to chicken meat that has been refrigerated for consumption and is commonly
known as ‘poulet frais’, though it is not really fresh chicken in the sense that it is not slaughtered
and sold immediately. Chilled chicken is available in specialized retail outlets, supermarkets,
hypermarkets and ‘bazaar’. The Food Regulations 1999 defines chilled foods, including chilled
chicken, as a product which has been ‘maintained at a temperature of between 1o C and 8o C.’

3.7

Frozen chicken, on the other hand, is chicken meat that has gone through special freezing process
and is frozen such that they may be kept for a longer time period. The Food Regulations 1999
defines frozen foods, including frozen chicken, as a product which has been ‘maintained at a
temperature of minus 18o C or below.’ Individually Quick Frozen (IQF) chicken is a special category
of frozen chicken whereby each individual piece of the chicken is frozen separately. Frozen chicken
are available in various outlets in Mauritius.

Background of ‘Chantecler’ and Panagora Marketing Co Ltd
3.8

The allegation pertains to potential RPM in relation to ‘Chantecler’ branded chicken products.
‘Chantecler’ is a brand marketed solely by Panagora Marketing Co Ltd.

3.9

Panagora Marketing Co Ltd is a private company limited by shares incorporated in the year 1974
(Business Registration Number: C07002398) having its registered office at the Food and Allied
Group Headquarters, Gentilly, Moka, Mauritius4 and its head office at Pont Fer, Phoenix, Mauritius5.
Panagora Marketing Co Ltd markets and distributes various products including ‘Chantecler’ branded
chicken products.

3.10 Panagora Marketing Co Ltd forms part of the Food and Allied Group. It can be read on the website6
of Food & Allied Group that, ‘when it was launched in 1974, the mission of Panagora Marketing is
to distribute the products of the Food & Allied Group. Since then, it has kept expanding its activities.
Having developed a network of several thousands of selling outlets all over the island, it now supplies
small local shops, supermarkets and hypermarkets, hotels and restaurants. Besides the local
4

Source: Companies Division – Ministry of Finance and Economic Development.
http://www.foodallied.com/en/sector/commerce/marketing-distribution/panagora-marketing-co-ltd.aspx
6
Source: http://www.food-allied.com/en/sector/commerce/marketing-distribution/panagora-marketing-coltd.
5
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products, Panagora has developed strong partnerships for the marketing and distribution of
imported foodstuffs from international known brands.’
3.11 Panagora Marketing Co Ltd purchases its ‘Chantecler’ branded chickens from Avipro Co Ltd.
Previously known as Food and Allied Industries Ltd, Avipro Co Ltd is a chicken grower whose
activities include chicken breeding, hatching, broiler rearing and processing7. Avipro Co Ltd also
distributes chilled chicken of the brand ‘Chantefrais’ through its Chantefrais franchise outlets. Like
Panagora Marketing Co Ltd, Avipro Co Ltd is also a member of the Food and Allied Group. Avipro
Co Ltd has shareholdings in Panagora Marketing Co Ltd.
3.12 Avipro Co Ltd sells ‘Chantecler’ branded chickens to Panagora Marketing Co Ltd after processing
and packaging and Panagora Marketing Co Ltd distributes and markets those products.
3.13 Panagora Marketing Co Ltd also sells chicken to ‘bazaar’ who in turn resells those chickens to end
users. This investigation however does not concern chicken sold by Panagora Marketing Co Ltd to
‘bazaar’.
3.14 ‘Chantecler’ branded chickens are available both chilled and frozen. Chilled ‘Chantecler’ branded
chicken are sold mainly through supermarkets and hypermarkets. They are available whole and in
various cuts already packaged. Chilled ‘Chantecler’ branded chicken are of ‘variable weight’, that is,
the various products have varying weights.
3.15 Frozen ‘Chantecler’ branded chicken are sold mainly through supermarkets, hypermarkets and
smaller retail outlets. Frozen ‘Chantecler’ branded chicken are available as whole and in various
cuts already packaged. Whole frozen chicken of the brand ‘Chantecler’ is now sold in fixed weight
while other products within this category are of variable weight. Additionally, ‘Chantecler’ chicken
is available in the form of IQF known as ‘Easy pack’. ‘Easy Pack’ is fixed weight products.
3.16 ‘Chantecler’ branded chicken products are available in fixed weight and variable weight. Variable
weight products are those products whose weight by unit of the product are not standard and
therefore the price by unit of product is not the same though the price by kilogram may be the

7

http://www.food-allied.com/en/sector/farming/poultry/avipro.aspx
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same. This is to be contrasted against fixed weight products whereby the unit’s weight are standard
or within a range and its price can be standardised by unit.
3.17 Some resellers sell chilled chicken products bought from Panagora Marketing Co Ltd in special
locations within their outlets; the products are displayed within a display cabinet which usually
contains the brand name ‘Chantecler’. However, those chicken products are not pre-packed by
Panagora Marketing Co Ltd. Pre-packed ‘Chantecler’ branded chicken products are those products
which have already been packed at the moment of distribution by Panagora Marketing Co Ltd and
bears the brand name ‘Chantecler’.
3.18 The products of concern to this investigation are chilled and frozen chicken, including IQF of the
brand ‘Chantecler’ distributed through dealers.

Procedural Background
3.19 On the 15th January 2014, the main party to the investigation, Panagora Marketing Co Ltd, was
notified of the investigation and a procedural meeting with Panagora Marketing Co Ltd was held
accordingly, explaining the procedural aspects of the investigation, together with the administrative
timetable of the investigation.
3.20 On the 15th January 2014, an Information Request Notice (IRN) was issued to Panagora Marketing
Co Ltd under Section 52(1) (b) of the Act. During the procedural meeting held between the officers
of the CCM and representatives of Panagora Marketing Co Ltd, Panagora Marketing Co Ltd
requested the CCM to review the IRN sent to them, in light of information already in the possession
of the CCM in the context of another investigation, referenced as INV021.
3.21 In a letter issued on the 7th February 20148, the CCM acceded to the request of Panagora Marketing
Co Ltd to verify the required data within the data already in the possession of the CCM in the form
of data submitted by Panagora Marketing Co Ltd during the course of another investigation
(INV021) and digital data taken from the premises of Panagora Marketing Co Ltd during the
execution of a search warrant under Section 53 of the Act in the context of INV021 (excluding data
on which claim for legal professional privilege were made).

8

Letter bearing reference CCMDN0011985
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3.22 A statement of issues was issued to Panagora Marketing Co Ltd on the 13th May 2014 which
described the preliminary assessment and concerns of the CCM in relation to INV025. Panagora
Marketing Co Ltd was made aware that it can apply for leniency based on Section 59 (7) of the Act
and it was further informed that the amnesty programme for cartel initiators will be valid until 23rd
May 2014. Panagora Marketing Co Ltd was invited to provide its views and comments on the
Statement of Issues.
3.23 On the 6th June 2014, Panagora Marketing Co Ltd provided its comments and views with regards to
the Statement of Issues mentioned above. The response of Panagora Marketing Co Ltd together
with the comments of the CCM, as was included in the Provisional Findings Report, is provided for
at Annex VI of this Report.
3.24 On the 8th August 2014 a new IRN was issued to Panagora Marketing Co Ltd to require the
production of further information. Panagora Marketing Co Ltd, responding to the IRN, supplied the
CCM with various information.
3.25 During the course of the investigation the CCM has met various players in the market, in addition
to Panagora Marketing Co Ltd, mainly dealers of ‘Chantecler’ branded chicken products.
3.26 The Provisional Findings Report which was issued to Panagora Marketing Co Ltd on 28th November
2014, set out the provisional assessments, findings, views, conclusions and recommendations of
the Executive Director with regards to the investigation. Panagora Marketing Co Ltd was invited to
provide its views and comments on the Provisional Findings and the conclusions and
recommendations of the Executive Director in relation to the investigation. Panagora Marketing Co
Ltd submitted its written response to the Provisional Findings on 30th January 2015. The response
of Panagora Marketing Co Ltd, where relevant, and the reply of the CCM thereto is provided for at
Chapter 7 of this Report. The whole response of Panagora Marketing Co Ltd to the Provisional
Findings Report has been reproduced at Annex VIII of this Report.
3.27 Following the responses provided by Panagora Marketing Co Ltd to the Provisional Findings Report,
the Executive Director invited Panagora Marketing Co Ltd to substantiate its arguments and provide
the CCM with any evidence available. Panagora Marketing Co Ltd provided the CCM with further
evidence to substantiate its arguments. While the analysis of the additional evidence has been
included at Chapter 7 of this Report, the said correspondences have been reproduced at Annex IX.
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4. The Legal Framework
4.1

This chapter of the Report sets out the legal elements required to establish any vertical
agreement(s) involving RPM which may exist between Panagora Marketing Co Ltd and dealers of
‘Chantecler’ branded chicken. This chapter provides an overview of the relevant provisions of the
Act and the CCM Guidelines in relation to vertical agreement(s) involving RPM in line with the
alleged conduct under investigation. It also lays down some case precedents from other
jurisdictions relevant to the conduct which is being investigated.

The Competition Act 2007 and CCM Guidelines
4.2

The Act prohibits vertical agreements involving RPM at Section 43, as part of the “Collusive
Agreements” covered under Sub Part I of Part III.

4.3

Section 43 of the Act provides:
“(1) Subject to subsections (2) and (3), a vertical agreement between enterprises shall, to the extent
that it involves resale price maintenance, be prohibited and void.
(2) A supplier or producer may recommend a minimum resale price to a reseller of goods or services
provided that the recommendation is not binding.
(3) Where a supplier or producer has recommended a minimum resale price to a reseller of goods
and the resale price appears on the goods, the words “recommended price” shall appear next to the
resale price.” (Emphasis added)

4.4

Section 2 of the Act defines ‘vertical agreement’ as “an agreement between enterprises each of
which operates, for the purposes of the agreement, at a different level of the production or
distribution chain and relates to the conditions under which the parties may purchase, sell or resell
certain goods or services”. (Emphasis added)

4.5

The Competition Commission of Mauritius Guidelines on Collusive Agreements (‘CCM Guidelines
3’) further provides with respect to agreements that “all that is required is that parties arrive at a
consensus, an understanding, on the actions each party will, or will not take”9. Concerted practice,

9

Paragraph 1.9 of CCM Guidelines 3
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included in the definition of agreement, has been defined under Section 2 of the Act as “a practice
involving contacts or communications between competitors falling short of an actual agreement but
which nonetheless restricts competition between them”.
4.6

The CCM Guidelines 3 further states that ‘agreement has wide meaning and includes both legally
enforceable and non-enforceable agreements, whether written or oral; it includes so-called
gentlemen’s agreements. An agreement may be reached via a physical meeting of the parties or
through an exchange of letters or telephone calls or any other means. All that is required is that
parties arrive at a consensus, an understanding, on the actions each party will, or will not take’10.

4.7

Section 2 of the Act defines ‘enterprise’ as “any person, firm, partnership, corporation, company,
association or other juridical person, engaged in commercial activities for gain or reward, and
includes their branches, subsidiaries, affiliates or other entities directly or indirectly controlled by
them”. (Emphasis added)

4.8

Section 2 of the Act defines ‘resale price maintenance’ as “an agreement between a supplier and
a dealer with the object or effect of directly or indirectly establishing a fixed or minimum price or
price level to be observed by the dealer when reselling a product or service to his customers”.
(Emphasis added)

4.9

The CCM Guidelines 3 states with respect to resale price fixing that ‘enterprises are prohibited from
forcing resellers of their products to sell them at or above a certain price’11 adding that ‘suppliers
may not require resellers to stick to an agreed price, or to any prices printed on the product’.

4.10 Section 50 of the Act further provides that:
“The Commission shall, in relation to every agreement falling under Sub-Part I of this Part, establish
whether, on the facts of the case, the parties to the agreement have infringed the prohibition
imposed under that Sub-Part”.

10
11

Paragraph 1.9 of CCM Guidelines 3
Paragraph 4.2 of CCM Guidelines 3
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4.11 Collusive agreements, including vertical agreements involving RPM, are usually considered as ‘hardcore’ restrictions12 of competition and are deemed to be the most serious breaches of the Act13.
Any intentional or negligent breach of the restriction can entail a financial penalty under Section 59
of the Act, not exceeding 10% of the turnover of the enterprise during the period of the breach of
the prohibition up to a maximum period of 5 years. Following the provisions of the Act, there is no
need therefore to look into the potential benefits of the conduct in question.
4.12 Following Section 43 of the Act, therefore, it is imperative that the following elements exist to
establish the existence of a vertical agreement involving RPM:
(a)

A vertical agreement between enterprises, that is, an agreement between a supplier and a
dealer (operating at different levels of the supply chain);

(b)

The object or effect of directly or indirectly establishing a fixed or minimum price or price
level;

4.13 For this investigation, therefore, the following elements are required to establish a breach of
Section 43 of the Act:
(a)

An agreement between Panagora Marketing Co Ltd and resellers of Chantecler branded
chicken;

(b)

Which agreement has the object or effect of directly or indirectly establishing a fixed or
minimum resale price or price level of Chantecler branded chicken to be observed by dealers;

Experience of other Competition Authorities
‘Agreements and Concerted Practices’
4.14 The concept of an agreement rests on a meeting of minds between economic operators. It has been
held in the case of Bundesverband der Arzneimittel-Importeure eV and Commission of the European
Communities v Bayer AG14 that “in order for there to be an agreement within the meaning of Art.

12

Bellamy & Child, ‘European Community Law of Competition’ (2008) Oxford University Press, para 5.002
Paragraph 1.1 of CCM Guidelines 3
14
[2004] 4 C.M.L.R. 13
13
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85(1) of the Treaty it is sufficient that the undertakings in question should have expressed their joint
intention to conduct themselves on the market in a specific way”.
4.15 The Court of First Instance (hereinafter ‘CFI’) held in the case of Bayer AG v Commission of the
European Communities that “the concept of “agreement” centered around the existence of a
concurrence of wills between at least two parties, the form being unimportant, as long as it
constituted the faithful expression of the parties' intention. Measures adopted or imposed
apparently unilaterally in the context of continuous relations could amount to such an agreement if
the wholesalers' subsequent conduct reflected an implicit acquiescence. The existence of such an
agreement could have been deduced from the conduct of the parties concerned, but could not be
based on the expression of a unilateral policy of one of the contracting parties, which could have
been put into effect without the assistance of others”. (Emphasis added)
4.16 The CFI went on to state that, in Bayer AG v Commission of the European Communities, “For an
agreement within the meaning of Art. 85 (1) … to be capable of being regarded as having been
concluded by tacit acceptance, it was necessary that the manifestation of the wish of one of the
contracting parties to achieve an anti-competitive goal constituted an invitation to the other party,
whether express or implied, to fulfil that goal jointly. This applied especially when the agreement
was not at first sight in the interest of the other party”.
4.17 When a concerted practice in vertical relations is being assessed, the compliance of distributors to
the prices that the supplier has sent is the focus, which compliance is affirmed when the prices are
finally implemented.
4.18 The rationale explaining the prohibition of vertical agreements involving RPM is that every
enterprise should define independently its economic policy in the market in which it operates, that
is, dealers should be free to set their own price and compete on that basis. Likewise, in AEGTelefunken v Commission15 it was stated that ‘[t]hus, the provision of price guidelines or the
operation of a selective distribution system may be compatible with Article 101(1), so long as it is
not operated in a way which precludes price discounting.’

15

Case 107/82 [1983] ECR 3151
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4.19 In this vein, it was held by the European Court of Justice (hereinafter ‘ECJ’) in Cooperatieve
Vereniging Suiker Unie UA v Commission of the European Communities16 that in considering the
relevant Treaty Provisions “ … each trader must determine independently the policy which he
intends to adopt on the Common Market and the conditions which he intends to offer to his
customers”.
4.20 It is settled case law in the EU’s practice and European case law, that it is not necessary to make a
clear distinction between ‘agreement’ and ‘concerted practice’, provided that, according to case
details, the involved parties co-operate.
4.21 In ICI v Commission (Dyestuffs)17 the Court of Justice confirmed that the reason for prohibiting both
agreements and concerted practices was to preclude : ‘coordination between undertakings which,
without having reached the stage where an agreement, properly so called, has been concluded,
knowingly substitutes practical co-operation between them for the risks of competition.’18
4.22 It was held by the CFI in the case of Daimler Chrysler AG v Commission of the European
Communities19 in respect of ‘agreement’ that “[f]or there to be an agreement within the meaning
of Art. 81(1) EC it was sufficient for the undertakings concerned to have expressed their joint
intention to behave on the market in a certain way. Far from requiring that an actual “plan” be
drawn up, the criteria of co-ordination and co-operation laid down by case law had to be understood
in the light of the concept inherent in the provisions of the Treaty relating to competition that every
economic operator should determine independently the policy which he intended to adopt ....”.
4.23 In the appeal case of Sandoz Prodotti Farmaceutici SpA v Commission of the European
Communities20, the ECJ held that the Commission of the European was correct to hold that by
printing the words “export prohibited” on all invoices sent to its customers, Sandoz Prodotti
Farmaceutici SpA had breached the then Article 85(1) EEC. The Commission considered that the
invoices constituted an element of the contractual relations between Sandoz and its customers
which ordered the Sandoz products according to pre-established procedures. At paragraph 12 of its
judgment, the ECJ noting the tacit acceptance by Sandoz Prodotti Farmaceutici SpA's customers of
16

[1975] E.C.R. 1663
Cases 48, 49, 51-7/69 [1972] ECR 619
18
Cases 48, 49, 51-7/69 [1972] ECR 619 at para 64 and 65
19
[2007] 4 C.M.L.R. 15
20
[1990] E.C.R. 45
17
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the standard form invoice with the words “export prohibited” printed on it, together with the fact
that the invoice could be situated within the totality of the commercial relations between Sandoz
Prodotti Farmaceutici SpA and its customers which are governed by a general pre-existing
agreement applying to the innumerable individual orders for Sandoz Prodotti Farmaceutici SpA
products, held that this was sufficient to satisfy the requirement of an agreement within the
meaning of Article 85(1) EEC.
4.24 The fact that the customers continued to buy Sandoz products after having received the invoices
implied that they tacitly accepted their content and that they confirmed their contractual relations
with Sandoz Prodotti Farmaceutici SpA. The ECJ held that “[t]he repeated orders of the products
and the successive payments without protest by the customer of the prices indicated on the invoices,
bearing the words ‘export prohibited’, constituted a tacit acquiescence on the part of the latter in
the clauses stipulated in the invoice and the type of commercial relations underlying the business
relations between Sandoz PF and its clientele”. (Emphasis added) The existence of a prohibited
agreement in the case therefore rested not on the simple fact that the wholesalers continued to
obtain supplies from a manufacturer which had shown its intention to prevent exports, but on the
fact that an export ban had been imposed by the manufacturer and tacitly accepted by the
wholesalers.
4.25 In Anklagemyndigheden v T AS21, the defendant company was a manufacturer and supplier of
specific designer furniture and had, in letters, e-mails or standard contracts, directly or indirectly
required its distributors to adhere to its recommended retail prices as binding minimum prices, and
had also required its distributors not to advertise the design furniture at sales prices, stating that
failure to comply with this would lead to the revocation of distribution contracts or a reduction of
trade discounts. The Danish High Court found that the defendant had been involved in concerted
practices and/or had entered into agreements concerning distributors’ communication of retail
sales prices with the intention of restricting competition in relation to distributors’ retail sales
prices, contrary to the provisions of the Law on Competition and of EC Regulation 2790/1999, and
fines were imposed on all of the defendants accordingly.

21

[2012] E.C.C. 30
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4.26 In P. Hüls AG v Commission22, in which a number of polypropylene producers had set targets prices
and operated a system of volume control to share the available market by an agreed tonnage or
percentage, the ECJ in 1999, held at para. 161, “[i]t follows, first, that the concept of a concerted
practice, as it results from the actual terms of Article 81(1) EC, implies, besides undertakings
concerting with each other, subsequent conduct on the market, and a relationship of cause and
effect between the two”.
4.27 Further at para.162, the ECJ goes on to state: “[h]owever, subject to proof to the contrary, which
the economic operators concerned must adduce, the presumption must be that the undertaking
taking part in the concerted action and remaining active on the market take account of the
information exchanged with their competitors for the purposes of determining their conduct on that
market. That is all more true where the undertaking concert together on a regular basis over a long
period, as was the case here, according to the findings of the Court of First Instance”.
4.28 In JCB Service v Commission23 the finding that JCB had imposed resale prices on Community
distributors of its construction and earthmoving equipment, was annulled by the General Court on
appeal on the grounds that the manufacturer suggested retail prices which ‘although strongly
indicative, were nonetheless not binding.’
4.29 In Volkswagen24 the General Court annulled a fine of 30.96 million Euro imposed by the European
Commission on the basis that the Commission was not able to establish that the distributors had
agreed to or acquiesced in, the manufacturer’s RPM policy. The ECJ25 in turn upheld the annulment
on the basis that a call by a manufacturer would only be prohibited by Article 101(1) if the
Commission established concurrence of wills on the part of the parties to the dealership
agreement.26
4.30 The word ‘agreement’ clearly catches terms and conditions even if imposed by one party on the
other. If the terms are accepted the fact that one party was unwilling to accept them does not
prevent the agreement from being formed. In such cases, financial penalties may be imposed on

22

Case C-199/92 [1999] ECR 1-4287
[2004]ECR II-49 para. 130.
24
Case T-208/01, Volkswagen v Commission [2003] ECR II-5141
25
Case C-74/04 P, [2006] ECR I-6585
26
Alison Jones and Brenda Sufrin, ‘EU Competition Law: Text, Cases and Materials’, 4th Ed. (2011) Oxford University
Press, pg. 158.
23
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the beneficiaries of the activity. Indeed, in some cases, the EU Commission has refrained from
imposing a fine at all where the undertakings were effectively forced by other undertakings to take
part in the infringement. That has been the case for vertical agreements involving a significant
disparity in bargaining power. Thus in VW/ Audi, VW dealers in Italy were put under strong
commercial pressure by VW to agree not to supply VW cars for the German and Austrian markets,
no fines were imposed on those dealers.27
Monitoring of compliance
4.31 It has been held by the ECJ in Sandoz Prodotti Farmaceutici SpA v Commission of the European
Communities that “the fact that a supplier may not have taken steps to ensure the observance by
his customers of a contractual clause intended to restrict competition is not sufficient to remove
that clause from the prohibition of Article 85(1) of the Treaty”.
4.32 In the same vein, it was held in Activision Blizzard Germany GmbH v European Commission28 that
“in order to arrive at a finding that an agreement prohibited under art.81(1) EC had been concluded,
it was not necessary in all cases to determine whether a system for monitoring and imposing
penalties had been set up”.
4.33 It was held by the ECJ in A. Ahlström OY and Others v. E.C. Commission29 that “a clause in a sales
contract prohibiting the buyer from reselling or exporting goods is, by its nature, liable to partition
markets and consequently to affect trade between member-States in violation of Article 85(1) EEC .
Neither the fact that the clause was inserted negligently nor that it was never implemented can save
it from the prohibition under Article 85(1)”. (Emphasis added)
Object or Effect
4.34 Section 41 of the Act defines agreements as collusive if they have the object or effect, in any way,
of restricting competition in the manner described in Section 41(1)(b) of the Act. The words “object

27

Bellamy & Child, ‘European Community Law of Competition’ (2008) Oxford University Press, para 13.172 citing
cases VW/Audi OJ 1998 L252/47 [1998] 5 CMLR 47, BMW Belgium OJ 1978 L46/33 (1978) 2 CMLR 126, Kawasaki OJ
1979 L16/9 (1979) 1 CMLR 448 amongst others.
28
[2011] 4 C.M.L.R. 17
29
[1993] 4 C.M.L.R. 407
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or effect” should be read disjunctively. They are alternatives as opposed to cumulative
requirements.
4.35 Further, in the definition of RPM in Section 2 of the Act, it is stated that “resale price maintenance”
means an agreement between a supplier and a dealer with the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed by the dealer when
reselling a product or service to his customers;
4.36 Competition Authorities generally first look at the terms of the agreement to determine whether
its object or purpose can be said to be the restriction of competition. If the object of the agreement
is found to be restrictive on competition, it is settled that it need not be established that is also has
had a restrictive effect30.
4.37 CCM Guidelines 3 provides at para. 2.14:
‘Section 41 defines agreements as collusive if they have the object or effect, in any way, of restricting
competition in the manner described in Section 41(1)(b). The CCM will, if necessary, carry out
analysis to determine the effects of agreements and may find them to be collusive if it determines
that the effect is anticompetitive in this manner. Evidence that an agreement did not have an
anticompetitive object will not therefore necessarily serve to prevent the agreement being found to
be in breach of the Act, although it may have a bearing on the penalty, if any, that the CCM imposes.
Certain types of restrictive agreements are regarded as having an object which is so manifestly
anticompetitive that consideration of their effects is unnecessary. These include horizontal
restrictions to fix prices, share markets (territories or customers), quotas or limitation on production
or sale, minimum RPM and vertical customer allocation clauses’
4.38 It has been held by the CFI in Allianz Hungaria Biztosito Zrt v Gazdasagi Versenyhivatal31 that where
agreements between car insurance companies and car dealers acting as repair shops fixed an hourly
charge to be paid by the insurer for repairs to vehicles insured by it depending on the number of
insurance contracts sold by the dealer as an intermediary for the insurer, those agreements could
be regarded as restricting competition by object within Article 101(1) where the arrangements were
30

T-Mobile Netherlands BV v Raad van Bestuur van de Nederlandse Mededingingsautoriteit, [2009] 5 C.M.L.R. 11
para 30 ( “there is no need to consider the effects of a concerted practice where its anti-competitive object is
established”)
31
[2013] 4 C.M.L.R. 25
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by their very nature injurious to the proper functioning of normal competition on one of the two
markets concerned.
4.39 The CFI further held that in order to determine whether an agreement involved a restriction of
competition by object, within the meaning of Article 101, it was necessary to have regard to the
content of its provisions, its objectives and the economic and legal context of which it formed a
part. When determining the context, it was also appropriate to take into account the nature of the
goods or services affected, as well as the real conditions of the functioning and structure of the
market in question. In order for an agreement to be regarded as having an anti-competitive object,
it was sufficient that such an agreement had the potential to have a negative impact on
competition. The extent to which it actually had such an impact was relevant only to determining
the amount of the fine.
4.40 In Pronuptia de Paris v Schillgalis32, the ECJ, in relation to distribution franchises, held that
‘provisions which impair the franchisee’s freedom to determine his own prices are restrictive of
competition.’ Further in SA Binon & Cie v SA Agence et Messageries de la Presse33 it was held that
‘provisions which fix the prices to be observed in contracts with third parties constitute, of
themselves, a restriction on competition within the meaning of Article [101(1)]’.
4.41 In Trefileurope v European Commission, the CFI held that “the applicant is not exculpated by the
fact that it did not respect the prices and quotas. The Court of Justice has held that there is no need
to take account of the concrete effects of an agreement when it has as its object the prevention,
restriction or distortion of competition within the common market (Case C-277/87 Sandoz Prodotti
Farmaceutici v Commission [1990] ECR I-45, paragraph 15)”
4.42 It can thus be deduced that in cases where the existence of an agreement between a supplier and
a distributor can be established, a provision of that agreement fixing the minimum resale to be
applied or the price to be applied by the distributor will be deemed to have as its object the
restriction of competition.
Burden and Standard of Proof

32
33

Case 161/84 [1986] ECR 353 para 25.
Case 234/83, [1985] ECR 2015, para 44.
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4.43 The CCM has the burden of proving that an infringement has been committed. The standard of
proof which the CCM will apply is the civil standard, that is, the balance of probabilities. However,
the CCM is aware of the fact that Section 43 infringements may involve the imposition of financial
penalties. Therefore, the CCM will endeavor to rely on strong evidence before it concludes that the
allegation is established on a balance of probabilities. The evidence likely to be sufficiently
convincing to prove an infringement will depend on the circumstances and the facts of the case. In
JJB Sport PLC and Allsports Limited v OFT34, the Competition Appeal Tribunal (CAT) said:
‘As regards price fixing cases under the Chapter I prohibition, the Tribunal pointed out in Claymore
Dairies that cartels are by their nature hidden and secret; little or nothing may be committed to
writing. In our view even a single item of evidence, or wholly circumstantial evidence, depending on
the particular context and the particular circumstances, may be sufficient to meet the required
standard.’
4.44 It has been held by the ECJ in Activision Blizzard Germany GmbH v European Commission35 that the
standard of proof required to establish the existence of an anti-competitive agreement within the
framework of a vertical relationship was not higher than that which was required in the framework
of a horizontal relationship.
4.45 The ECJ however cautioned that in the context of horizontal relationships, certain factors could
point towards the existence of an anti-competitive agreement which might be insufficient evidence
to establish the existence of such an agreement in the framework of a vertical relationship between
a manufacturer and a distributor. It however added that notwithstanding, to assess whether
there was an illegal vertical agreement, due regard had to be paid to all the relevant factors,
together with the economic and legal context specific to each case.
Duration of Agreement
4.46 ‘Agreement’ has broad meaning in competition law including the Act. It is not limited to formal
agreements but includes informal agreements and understandings. Therefore the question of
duration of an agreement is an important element of the agreement itself. That is, once an
agreement has been reached, when does such agreement cease to exist? An agreement prohibited

34
35

[2004] CAT 17
[2011] 4 C.M.L.R. 17
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in competition law need not necessarily have the same meaning as an agreement in contract law.
In this context it is appropriate to highlight that the Act stipulates that an agreement includes ‘any
form of agreement, whether or not legally enforceable.’ To determine the duration of an
agreement, it is important to consider when the agreement was entered into and when it ceased
to exist.
4.47 In its judgment with regards to the competition aspect of the case, EMI Records Limited v CBS United
Kingdom Limited36, the High Court of Justice, Chancery Division, United Kingdom concluded that:
“for Article 85 to apply to a case, such as the present one, of agreements which are no longer in
force it is sufficient that such agreement continue to produce their effects after they have formally
ceased to be in force. The system of competition rules established by Article 85 et seq of the EEC
Treaty is concerned with the economic effects of agreements or of any comparable form of
concerted practice or coordination rather than with their legal form”. It further held that “an
agreement is only regarded as continuing to produce its effects if from the behavior of the persons
concerned there may be inferred the existence of elements of concerted practice and of coordination
peculiar to the agreement and producing the same results as that envisaged by the agreement”.
4.48 In Dunlop Slazenger v Commission [1994]37, it was stated that ‘…it must be recalled that the
requirement of legal certainty, on which economic operators are entitled to rely, entails that when
there is a dispute concerning the existence of an infringement of competition law the Commission
should adduce at least evidence of facts sufficiently proximate in time for it to be reasonable to
accept that infringement continued uninterruptedly between two specific dates’.
Single Continuous Infringement
4.49 In British Plaster Board v Commission, the General Court confirmed that the Commission is legally
entitled to conclude that various manifestations form part of a single infringement where they form
elements of an overall plan designed to distort competition and that such an arrangement can be
inferred from a number of facts which, taken together, may in the absence of another plausible
explanation constitute evidence of an infringement. In this respect, it should be recalled that an
infringement of Article 81(1) EC may result not only from an isolated act but also from a series of

36

EMI Records Limited v CBS United Kingdom Limited, Judgment of the Court of 15 June 1976, Case 51-75.

37

Case T-43/92 Dunlop Slazenger v Commission [1994] ECR II-441, paragraph 79
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acts or from continuous conduct. That interpretation cannot be challenged on the ground that one
or several elements of that series of acts or continuous conduct could also constitute, in themselves
and in isolation, an infringement of that provision. When the different actions form part of an
overall plan because their identical object distorts competition within the common market, the
Commission is entitled to impute responsibility for those actions on the basis of participation in the
infringement considered as a whole.38
Intentional or negligent breach
4.50 Section 59 (2) of the Act requires that “[t]he Commission shall not impose a financial penalty unless
it is satisfied that the breach of the prohibition was committed intentionally or negligently.”
Therefore, financial penalty can only be imposed if it is proven that the collusive agreement was
committed either intentionally or negligently.
4.51 It is established law that a party who participated in a collusive agreement is not relieved of the
responsibility for it because it simply did not implement or fully abide by the agreement. Thus, in
Trefileurope v European Commission39, the CFI held that the EU Competition Commission was right
to infer liability from the applicant's participation in meetings which had as purpose the fixing prices
and setting of quotas. Even though the applicant did not implement or fully abide by the
agreement.
4.52 The Court further held that “the applicant is not exculpated by the fact that it did not respect the
prices and quotas. The Court of Justice has held that there is no need to take account of the concrete
effects of an agreement when it has as its object the prevention, restriction or distortion of
competition within the common market (Case C-277/87 Sandoz Prodotti Farmaceutici v Commission
[1990] ECR I-45, paragraph 15)”40
4.53 The view of the Commission that “the fact that such participation involved exchanges of views on
the ideal allocation of products does not mean that it does not constitute an infringement of Article

38

Case T-53/03, British Plasterboard v Commission (2008) ECR II-1333
Case T-141/89, Tréfileurope Sales SARL v Commission of the European Communities [1995] ECR II-791
40
Ibid at para. 60
39
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85(1) of the Treaty, since such participation is in itself contrary to that provision”41 was endorsed by
the CFI.
4.54 In Sandoz, it was stated ( at paragraph 34) that … the invoices in question were adopted by Sandoz
PF which could not have been unaware that the export ban had as its object the restriction of
competition on trade between member states. Consequently, it is of little relevance to establish
whether or not Sandoz PF knew that it was infringing the prohibition contained in Article 101.
Therefore in can only be concluded that the acts prohibited by the Article were undertaken
intentionally. However, even if Sandoz PF’s thesis of a mere oversight were to be accepted, this
would not exclude its liability and would represent a grave from of negligence.
4.55 In the case of Miller International Schallplatten GmbH v Commission where the applicant stated
that “in adopting the clauses prohibiting exports it did not intentionally infringe the prohibitions
contained in article 85 (1) of the treaty” it was held that “the clauses in question were adopted or
accepted by the applicant and the latter could not have been unaware that they had as their object
the restriction of competition between its customers. Consequently, it is of little relevance to
establish whether the applicant knew that it was infringing the prohibition contained in article 85.
In this connection the opinion of a legal adviser, on which it relies, is not a mitigating factor.”42
4.56 It is not necessary that the parties intentionally committed, or knew that they were committing, a
breach. It is only necessary that they could not have been unaware that their agreement would
have as its object or effect the restriction of competition.43 A similar stand was taken in PVC Cartel
II44 by the General Court.
4.57 In an opinion to the judgment of the ECJ, General Motors v. Commission, A-G Mayras states “[…]
the concept of negligence must be applied where the author of the infringement, although acting
without any intention to perform an unlawful act, has not foreseen the consequences of his action
in circumstances where a person who is normally informed and sufficiently attentive could not have
failed to foresee them.”

41

Ibid, at para. 50
Case 19/77 - Miller International Schallplatten GmbH v Commission of the European Communities [1978] ECR
313, at paras. 17 & 18
43
Case 246/86 Re Roofing Felt Cartel ; BELASCO v Commission [1989] ECR 2117, at para 41
44
Re The PVC Cartel II: Limburgse Vinyl Mij NV and Others v Commission (1999) ECR II-931 para. 1111.
42
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4.58 Since both intention and negligence produce liability to fines, it is generally accepted that it may be
unnecessary to decide into which category the infringement falls, except that intentional
infringements tend to attract heavier fines.

Conclusion on the Legal Context
4.59 It has been seen that ‘agreement’ has a wide meaning in the context of the Act and includes
concerted practice, understandings and concurrence of wills. Agreements may be constituted by
their object or by their effect or by both their object and effect. The requirement to prove any
vertical agreement(s) involving RPM has also been explained and what may amount to agreement
within vertical relationships has also been highlighted.
4.60 Of particular importance to this investigation is the case of Sandoz Prodotti Farmaceutici SpA v
Commission of the European Communities.
4.61 As mentioned earlier, it is established case law that:
(a)

by printing words that are restrictive on invoices sent to its customers, a supplier may breach
the provisions of competition law;

(b)

the invoices constitute an element of the contractual relations between the supplier and its
customers which ordered the products according to pre-established procedures;

(c)

repeated orders of the products and the successive payments without protest by the
customer of the prices indicated on the invoices, bearing words that may be restrictive,
constituted a tacit acquiescence on the part of the latter in the clauses stipulated in the
invoice and the type of commercial relations underlying the business relations between the
supplier and its clientele;

(d)

there is no need to take account of the concrete effects of an agreement when it has as its
object the prevention, restriction or distortion of competition within the market;
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the fact that a supplier may not have taken steps to ensure the observance by his customers
of a contractual clause intended to restrict competition is not sufficient to remove that clause
from the prohibition of competition law;

4.62 The Act qualifies vertical agreement between enterprises involving RPM as hard core prohibitions.
From the case law cited above, it is evident that some agreements, irrespective of its legal form,
might by its object restrict competition. In this context, from the case law cited above, it is also
important to emphasize that it is irrelevant for the purposes of determining any infringement of
the prohibition contained in the Act, that any agreement involving RPM has been negligently
included or has never been enforced.
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5. Assessment of Resale Price Maintenance in relation to
‘Normal’ Resale Price
5.1

The previous chapters have provided an overview of the context of the investigation both in terms
of background information and the legal context. This section of the Report assesses the alleged
conduct in relation to ‘Normal’ resale price.

5.2

Following assessments done into the matter, the Executive Director is of the view that there exists
two types of agreements in relation to sales of ‘Chantecler’ branded chicken products that may
amount to RPM. The first type of agreements relate to the normal resale price of PPVW ‘Chantecler’
branded products while the second type of agreement relates to the promotional resale price of
‘Chantecler’ branded chicken products.

5.3

The agreements with regards to normal sales of PPVW ‘Chantecler’ branded chicken products may
be further split into two sets of agreements with regards to the product to which it applies. That is,
agreements in relation to normal sales of PPVW chilled ‘Chantecler’ branded chicken products and
secondly agreements in relation to normal sales of PPVW frozen ‘Chantecler’ branded chicken
product. This chapter of the Report assesses the agreements in relation to normal resale price, for
both chilled and frozen chicken, while the next chapter assesses the agreements in relation to
promotional resale price.

5.4

Given that at a certain time the nature of the agreements in relation to normal resale price of chilled
as compared to that of frozen chicken changed, this Report treats these two sets of agreements as
being separate agreements, especially with regards to assessment of the duration of the
agreements. However, there are several factors common to both sets of agreements and in such
circumstances, a single assessment has been conducted. Where the conduct and assessment relate
to both sets of agreements (that is normal resale price of chilled and frozen chicken), no distinction
is made between chilled and frozen chicken for the purpose of the assessment while where they
are assessed separately this distinction is made.
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Vertical Relationship
5.5

As explained earlier a vertical agreement means an ‘agreement between enterprises each of which
operates, for the purposes of the agreement, at a different level of the production or distribution
chain and relates to the conditions under which the parties may purchase, sell or resell certain goods
or services’45. A RPM is a distinct category of vertical agreement that exists between a supplier and
dealer and has as the object or effect of directly or indirectly establishing a fixed or minimum price
or price level to be observed by the dealer when reselling a product or service to his customers.

5.6

As stated above, Panagora Marketing Co Ltd is a private company limited by shares incorporated in
the year 1974 having its registered office in Mauritius. Panagora Marketing Co Ltd is involved in
the marketing and distribution of various products to various outlets like small shops,
supermarkets, hypermarkets, hotels and restaurants in Mauritius. Panagora Marketing Co Ltd
therefore qualifies as an enterprise as per the definition provided by the Act.

5.7

Various hypermarkets, supermarkets and retail outlets would also qualify as enterprises following
the definition provided at Section 2 of the Act. These hypermarkets, supermarkets and retail outlets
sell various products in Mauritius to derive their revenue and therefore engage in commercial
activities for gain or reward.

5.8

In relation to ‘Chantecler’ branded chicken products, resellers like supermarkets, hypermarkets and
retail outlets buy the product from Panagora Marketing Co Ltd to resell to their customers and thus
act as ‘dealers’ of those products. Given that these dealers buy the product from Panagora
Marketing Co Ltd, the latter would be at the upstream level of the distribution chain and the former
would be at the downstream level of the distribution chain in relation to ‘Chantecler’ branded
chicken products as briefly shown in Figure 1 below.

45

Section 2(1) of the Competition Act 2007
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Avipro Co Ltd

Panagora Marketing Co ltd

Hypermarkets

Supermarkets

Other Retailers

Bazaar

Caterers

Others

Figure 1 – Vertical Relationship
5.9

Panagora Marketing Co Ltd supplies ‘Chantecler’ branded chicken products to the resellers by way
of sales, which may include []46, and therefore acts as a supplier of the product. Resellers in turn
sell the products to consumers and therefore act as dealers of ‘Chantecler’ branded chicken
products. In brief, Panagora Marketing Co Ltd is the supplier, and resellers selling those products
are the dealers, which are both enterprises sharing a vertical relationship for the purpose of the
distribution of ‘Chantecler’ branded chicken products.

The Restrictive Business Practices
5.10 The first set of conducts and practices of Panagora Marketing Co Ltd that may amount to RPM
between Panagora Marketing Co Ltd and some of its dealers, in breach of Section 43 of the Act,
relate to ‘normal sales’ of PPVW ‘Chantecler’ branded chicken products. ‘Normal sales’ for the
purpose of this investigation refers to sales of any ‘Chantecler’ branded chicken product by
Panagora Marketing Co Ltd to a dealer in the absence of any promotional offer given by Panagora
Marketing Co Ltd to that dealer in relation to the sales of that particular product.

46

‘[]’ Refers to information excised due to confidentiality
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5.11 The practices and conducts of Panagora Marketing Co Ltd that may constitute RPM in relation to
normal sales of both chilled and frozen PPVW ‘Chantecler’ branded chicken products are:
(a)

The practice of Panagora Marketing Co Ltd to determine on its own and affix the resale price
of PPVW ‘Chantecler’ chicken products on the product;

(b)

No mention is made on the product that the price determined and affixed on the product is
a ‘recommended price’;

(c)

Panagora Marketing Co Ltd sends various price lists to its dealers and the price lists contain
a column entitled ‘Retail Price’. No mention is made that the ‘Retail Price’ is a ‘recommended’
retail price;

(d)

Panagora Marketing Co Ltd sends its price list, which contains both the wholesale and retail
price, to various dealers in a single email wherein several dealers are copied and can see who
else is copied; and

(e)

At least one dealer has requested Panagora Marketing Co Ltd to affix its own (the dealer’s)
price on the product and was initially refused this possibility.

5.12 The Executive Director is of the view that the above elements taken together constitute a system
of arrangements amounting to an agreement with the object to fix the price at which dealers must
resell PPVW ‘Chantecler’ branded chicken products.
5.13 It has been observed that in all PPVW ‘Chantecler’ branded chicken products there is a label affixed
on the product. The Figure 2 below provides an illustration of such a label:

Figure 2 - Illustration of label affixed on ‘Chantecler’ products
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5.14 These labels, in the form of stickers, are affixed on the products by Avipro Co Ltd, who is the
manufacturer of ‘Chantecler’ branded chicken products. The label provides various information on
the product which may be useful and some even mandatory by law. As can be seen the label also
contains information in relation to the selling price of the product, that is, the price at which the
reseller offers the product for sale. The affixation of the resale price on the products by the supplier
is not a legal requirement. The issue is that the resale price as affixed on the product is determined
by Panagora Marketing Co Ltd instead of the reseller.
5.15 For proper intra-brand and inter-brand competition resellers must determine their own price at
which they would offer the product for sales and this will create competition among resellers.
However, in this particular case, it is the supplier, that is Panagora Marketing Co Ltd which
determines the price to be affixed on the product.
5.16 The way the price is affixed on the product, it is clear that the affixed price is the price at which
retailers are offering or would offer the product for sale and therefore amounts to the resale price.
Unless the dealer changes that price on the label, it will eventually amount to the price at which
the reseller would offer the product to the end consumer.
5.17 Section 43 (3) of the Act provides that where a ‘supplier or producer has recommended a minimum
resale price to a reseller of goods and the resale price appears on the goods, the words
“recommended price” shall appear next to the resale price’. The underlying rationale of this section
is to permit suppliers to recommend prices to dealers and to affix such prices on the products, in so
far that the dealers and end users are clearly informed that such price is merely the recommended
price and the words ‘recommended price’ must be affixed next to the resale price. In this case, the
price affixed on the ‘Chantecler’ branded products is a fixed price affixed by the supplier. A fixed
price would also amount to the minimum price in the sense that the retailer will sell at that price
and not at a lower price and therefore the supplier should affix that the price is the ‘recommended’
price. In the absence of such inscription on the product, it would appear that the price is the final
price to be charged and not a recommended price and therefore a price that is binding on the
dealers.
5.18 By formally requiring that where a supplier affixes a minimum price on a product it must put the
words ‘recommended price’ next to the resale price, it is recognized in the Act that the affixation
of prices on products may unduly induce dealers to adopt such prices and hence may amount to
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RPM. The same rationale would apply to other prohibitions in relation to resale price affixed by
suppliers on products. The Act formally prohibits three types of price imposition by suppliers,
namely fixed price, minimum price and a price level. Therefore the affixation by suppliers of fixed
prices on the products would have the same impact as that of a minimum price except that for
minimum price the dealers may still charge a higher price while for fixed price they will not have
this discretion. Thus, it is clear that where suppliers affix a fixed price or price level on products, it
may in itself amount to RPM, unless it was made clear to the dealers and end users that such price
is only the recommended price, for instance by putting the words ‘recommended price’ next to the
resale price.
5.19 Therefore, in so far that Panagora Marketing Co Ltd has determined and affixed such fixed prices
on ‘Chantecler’ branded chicken products, without putting the words ‘recommended prices’ next
to the resale price or by other means making it clear to the dealers and end users that such price is
only a ‘recommended price’, it has engaged in RPM.
5.20 Further to that, in the absence of the possibility for the dealer to determine its own price to be
affixed on the product by the supplier, such price affixation seems to be binding on the dealers.
Thus, the practice of Panagora Marketing Co Ltd to affix a resale price determined by itself on PPVW
‘Chantecler’ branded chicken products without mentioning that the price is a recommended price
and without giving dealers the possibility to determine the price to be affixed on the label by the
supplier, may have the object of fixing the resale price of the product.
5.21 Dealers of PPVW ‘Chantecler’ branded chicken products cannot tamper with the label as it contains
information like expiry date of the product which cannot be changed by the dealer and therefore,
would not be able to change the price on the label, at least not easily.
5.22 In addition, it has been found that Panagora Marketing Co Ltd, as a supplier and ‘wholesaler’, issues
price lists to dealers informing them of the price that Panagora Marketing Co Ltd would charge to
the dealers for PPVW ‘Chantecler’ branded chicken products, that is, the wholesale price. However,
that price list also contained a column that is entitled ‘Retail Price’ which refers to the resale price
at the retail level. No mention is made in the price list that the ‘Retail Price’ mentioned is a
‘recommended’ retail price. It is that ‘Retail price’ which is affixed on PPVW ‘Chantecler’ branded
chicken products.
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5.23 The price list would amount to an offer for sales of the various products in the price list under the
terms as laid out in the price list. The acceptance of the price list by dealers and their ordering of
products under the terms of the price list and subsequent payment accordingly would amount to
an agreement on the part of the dealers47. That is, by accepting the price list and ordering upon
same, they are also accepting that the price they would pay for ‘normal’ sales would be the price
as appears in the price list and that the price that would be affixed on the product is the ‘Retail
Price’ that appears on the price list. It is to be noted that the ‘Retail Price’ on the price list is
determined by Panagora Marketing Co Ltd and it is that same price which would appear on the
products. An exception to this practice is when dealers are permitted to determine their own price
to be affixed on the products in relation to normal price48.
5.24 The Executive Director is also concerned on the way that those price lists are sent to the dealers.
The price lists are not sent individually to each dealer but are sent through an email whereby several
dealers are copied in the same email. Reading the email the dealers would know that similar price
list has been sent to other dealers and therefore would know the offer made to other dealers
together with the ‘Retail Price’ proposed to the other dealers. In other words, this practice would
create a transparency on the market and will enable the dealers in the email to know the wholesale
price that their competitors would pay and the resale price that their competitors would apply.
5.25 This transparency would remove or reduce the incentive for dealers to compete on price of those
products. In the absence of such transparency, the dealers would not have been aware of the price
that their competitors would charge and therefore would have set their price independently. This
independent price setting would have created competition among dealers in relation to the
‘normal’ price. However, the transparency being created by Panagora Marketing Co Ltd may
impede that process of competition and lead towards collusive outcomes in relation to resale price.
5.26 In addition, in the absence of knowledge on the wholesale and resale price of competitors, dealers
would have had an inducement to negotiate the wholesale price with the supplier. This incentive is
also reduced through the transparency as the dealers already know that their competitors would
have similar margins.

47

Refer to Sandoz Prodotti Farmaceutici SpA v Commission of the European Communities in previous chapter
As explained later on at certain point in time, Panagora Marketing Co Ltd offered the possibility to some resellers
to determine the price to be affixed on variable weight chilled ‘Chantecler’ branded chicken products.
48
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5.27 It must be noted that one of the major competitive concerns in relation to RPM is that it may create
and facilitate collusion at both upstream and downstream level. By issuing such common emails
and creating such transparency on the market, Panagora Marketing Co Ltd may be further
aggravating the competitive effects of the previously mentioned practices that may amount to
RPM.
5.28 The above conducts and practices were in relation to both chilled and frozen PPVW ‘Chantecler’
branded chicken products. Thus, the reproached provisions of the agreements were the same for
both chilled and frozen PPVW ‘Chantecler’ branded chicken products. Therefore, given the similar
nature of the reproached provisions, part of the assessment, in so far that the conduct and practices
with regards to both chilled and frozen were similar, are conducted together.
5.29 The above practices may amount to a set of vertical agreements with the object of fixing the resale
price of PPVW ‘Chantecler’ branded chickens. The object of the agreements to fix the resale price
is further accentuated by the fact at least one retailer of PPVW ‘Chantecler’ branded chicken
products had requested the possibility for it to determine and provide the price to be affixed on the
product but was denied this possibility by Panagora Marketing Co Ltd. However, at a later stage, it
was partially granted such possibility in relation to chilled ‘Chantecler’ branded chicken products.
5.30 There has been a modification in the practice in the sense that dealers were authorized by Panagora
Marketing Co Ltd to determine the price that they want to be affixed on PPVW chilled ‘Chantecler’
branded chicken. However this is not applicable to PPVW frozen ‘Chantecler’ branded chicken.
5.31 Indeed Panagora Marketing Co Ltd had informed the CCM that for frozen PPVW ‘Chantecler’
branded chickens, it cannot affix individualized resale price for the various dealers on the product,
while for chilled PPVW ‘Chantecler’ branded chicken products it is possible for the dealer to
determine the price to be affixed on the product. Therefore, there is a difference in the conduct
with regards to chilled as compared to frozen PPVW ‘Chantecler’ branded products. Consequently,
it has been deemed appropriate to consider the agreements in relation to normal sales of chilled
PPVW ‘Chantecler’ branded products and the agreements in relation to frozen PPVW ‘Chantecler’
branded chicken products as separate sets of agreements for the purpose of determining their
duration. Given that the other elements of the two RPMs with regards to chilled and frozen PPVW
‘Chantecler’ branded chicken products are similar, the assessment with the exception of duration
has been done together.
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5.32 The rest of this chapter assesses the above mentioned conducts and practices in the context of the
legal framework described earlier to determine whether they qualify as a breach of Section 43 of
the Act.

The Agreement
5.33 An agreement is defined under the Act as “any form of agreement, whether or not legally
enforceable, between enterprises which is implemented or intended to be implemented in Mauritius
or in a part of Mauritius, and includes an oral agreement, a decision by an association of enterprises,
and any concerted practice”. Based on information available, this section of the Report assesses
whether there exists agreement(s) between Panagora Marketing Co Ltd and the various resellers
of PPVW ‘Chantecler’ branded chicken products as defined under the Act.
5.34 As explained earlier Panagora Marketing Co Ltd issues a price list to its resellers. When Panagora
Marketing Co Ltd changes the price of its product, it sends the changes made to the price to dealers
through a price list. The price list contains various information and of relevance to this assessment,
the price list contains49:
(a)

The effective date of the price list,

(b)

Product code, product description and barcode of product,

(c)

The price at which Panagora Marketing Co Ltd offers to sell the various products on the price
list, known as the wholesale price (w/sale price), and

(d)

The retail price.

5.35 It must be noted that the price list can also contain other terms of the sales. For instance the price
list in relation to chilled chicken, stipulates that []. That is the chilled chicken product must be
sold within []. []. These basically amounts to the terms of the sales.
5.36 The price list as sent by Panagora Marketing Co Ltd would amount to an offer for sales in accordance
with the terms and conditions as stipulated in the price list. By ordering on the terms of the price
list, resellers would be accepting the offer and this would constitute an agreement between

49

An example of a price list is provided in Annex I
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Panagora Marketing Co Ltd and the resellers in accordance with the terms and conditions of the
price list.
5.37 The price list contains, amongst others, a column entitled ‘retail price’, that is the price practiced
by the reseller at the retail level. The very fact that resellers accept the price list and order as per
the price list without any protest may amount to acquiescence on the retail price by the resellers.
However, in this case the retail price is not only mentioned on the price list, but this retail price is
affixed on the products. Therefore, by continuously accepting the offer made through the price list
with and in accordance with the terms of the price list, the resellers are also agreeing to the fact
that the retail price as mentioned in the price list is the price that would be affixed on the product.
5.38 Thus, the offer made through the price list including the affixing of the price as determined by
Panagora Marketing Co Ltd and its acceptance by dealers would constitute an agreement between
Panagora Marketing Co Ltd and the resellers. Following various meetings with dealers, the CCM
gathered that there is an understanding between the supplier and the dealers that the retail price
as mentioned in the price list will be the price affixed on the product. Dealers are aware that it is
the price that is mentioned on the price list which will be affixed on the products. It is known that
the label cannot be tampered with by the reseller which would mean that the price as determined
by Panagora Marketing Co Ltd will eventually be the resale price.
5.39 Additionally, the affixing of a minimum price on a product by the reseller without the mention of
the words ‘recommended’ price is prohibited under the Act, without the need to establish an
agreement properly so called. In this case, the price affixed is not a minimum price but a fixed price
which may also be construed as a minimum price as explained earlier.
5.40 Dealers being aware of the fact that Panagora Marketing Co Ltd will affix a resale price on the
product as communicated through the price list and dealers signifying their acceptance of the offer
made by Panagora Marketing Co Ltd, by ordering on that price list, by effecting payments based on
the price as per the price list and by accepting the products with the price mentioned in the price
list affixed on it, are acquiescing to the system which constitutes an agreement. Of particular
importance is the way the price is affixed; it does not amount to a discrete price recommendation
but is the ‘resale price’ of the product and the product would be sold at that price unless changed
by the dealer. Indeed, during information gathering meetings resellers expressed that the price as
affixed on the product is the resale price.
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5.41 Technically, there would be an agreement between each dealer who has accepted to buy and resell
PPVW ‘Chantecler’ branded chicken products and Panagora Marketing Co Ltd. Therefore, there
would exist various agreements in the form described above between each dealer of PPVW
‘Chantecler’ branded products and Panagora Marketing Co Ltd. Given that the agreement is
constituted by the acceptance to act as a dealer of the product, there would exist an agreement as
described above between dealers on an individual basis on the one hand and Panagora Marketing
Co Ltd on the other hand. However, given that the alleged conduct is the same with regards to all
those agreements in so far that the dealer has accepted the offer of Panagora Marketing Co Ltd, it
is not necessary to demonstrate the agreements on an individual basis.

The Object or Effect
5.42 The previous section has assessed how the sending of the price list with the resale price to be affixed
on the product, as determined by Panagora Marketing Co Ltd, the affixing of retail price on the
products and the acceptance of such practice may amount to an agreement as per the definition of
the Act. This section assesses whether the said agreement has the object or effect of directly or
indirectly establishing a fixed or minimum price or price level to be observed by the dealer when
reselling a product or service to his customers.
5.43 The Executive Director is of the view that these agreements within the context in which they are
implemented would by their very object directly or indirectly establish a fixed price to be observed
by the resellers when reselling PPVW ‘Chantecler’ branded chicken products. Given that the
agreement has the object of fixing the resale price of PPVW ‘Chantecler’ branded chicken, it would
be a breach of the Act by object, irrespective of its effects.
5.44 Such a conduct would in itself endeavor towards the establishment of a fixed price to be observed
by the dealers when reselling the product. Additionally there are other facts as mentioned earlier
that consolidate this finding as detailed below.
5.45 The fact that Panagora Marketing Co Ltd affixed the price as determined by itself on the product
without inserting the words ‘recommended price’ would in itself constitute a RPM by object as per
the provisions of the Act. The Act permits price recommendation provided that it is made clear that
such recommendation is not binding but merely a recommended price. Where such recommended
price appears on the product, the words ‘recommended price’ must be affixed next to that price
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otherwise it would amount to RPM. In this instance, the words recommended price was not written
next to the price as determined and affixed by the supplier.
5.46 In this particular case, Panagora Marketing Co Ltd affixed a price on the product without the
mention that the price as affixed is merely a ‘recommended price’. On the contrary, the way the
price is affixed on the product, as previously illustrated in Figure 2 earlier, would establish that the
price is the final price, unless the dealer changes the price. The price is incorporated in the label is
eventually the offer price of the product. It is incorporated within the product packaging in such a
manner that it clearly amounts to the final price of the product unless modified or otherwise
changed. Therefore this mere fact in itself would amount to a breach of the Act. The more so given
that the dealer is not given the possibility of determining the price to be affixed on the product.
Thus, the Executive Director considers that such practice or conduct amounts to a RPM by object
and as such infringes the provisions of Section 43 of the Act.
5.47 This is further accentuated by the fact that the price to be affixed on the product is communicated
in advance to the dealers through the price lists. The word ‘recommended price’ does not appear
on the price lists and therefore once more it has not been made explicit that the said price is a
recommended price.
5.48 In its information gathering, the CCM came across an email sent by [] (a dealer) to Panagora
Marketing Co Ltd whereby the former was requesting the latter to be provided with the possibility
for [] to determine its own prices to be affixed by the supplier on PPVW ‘Chantecler’ branded
chicken products. However, [] was refused of this facility. Nevertheless it must be noted that,
later on, Panagora Marketing Co Ltd allowed [] to determine its own prices for chilled (as
opposed to frozen) PPVW ‘Chantecler’ branded products, to be affixed by the supplier. As per
information gathered, the initial response of Panagora Marketing Co Ltd was that offering resellers
the possibility to determine their own price to be affixed by the supplier on PPVW ‘Chantecler’
branded chicken products was technically not feasible.
5.49 Indeed in an email dated 6th August 2011, [] informed Panagora Marketing Co Ltd that while it
was denied the possibility of determining its own price to be affixed on the products other retailers
were being availed of this facility. However in an email dated 12th August 2011, Panagora Marketing
Co Ltd informed [] that following a check they ‘could not find single evidence of’ the claim of
[]’.
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5.50 Extracts of these emails are provided below[50]:
Email from [] to Panagora Marketing Co Ltd dated 6th August 2011:
[] Response email from Panagora Marketing Co Ltd to [] dated 12th August 2011:
… []
5.51 It is clear from the email above that Panagora Marketing Co Ltd did not provide the possibility to
resellers of PPVW ‘Chantecler’ branded chicken to determine their own price to be affixed by the
supplier on PPVW ‘Chantecler’ branded chicken products as at the 6th August 2011. This is further
confirmed by the response of Panagora Marketing Co Ltd which clearly showed that the possibility
for resellers to determine their own price to be affixed on the product was not existent on the
market with regards to ‘Chantecler’ Brand.

5.52 Later on, however, Panagora Marketing Co Ltd did avail [] with the possibility to determine
independently the price that it wants the supplier to affix on pre packed variable weight chilled
‘Chantecler’ branded chicken. Nevertheless this possibility was not provided for PPVW frozen
‘Chantecler’ branded chicken products.
5.53 The CCM has also gathered that Panagora Marketing Co Ltd sends a common email to various
dealers informing them of the price list. The recipients of such email will clearly see that the email
is also addressed to their competitors and the proposed price is also applicable to their competitors
together with the retail price. By its very nature, such emails will create a transparency on the
market and will further reduce the incentive for the dealers to independently determine their resale
price as they would be aware that their competitors will also have the products with the resale price
affixed. In the absence of such a transparency, the dealers would have had to make their own
independent pricing decision.
5.54 The Act offers the possibility for suppliers to recommend resale price to its dealers provided that
such recommendations are genuine recommendations and are not binding. The Act, however, at
Section 43 clearly prohibits suppliers from affixing prices on the products as determined by
50

These emails have been reproduced in their entirety at Annex II of this Report
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themselves without making it explicit that the price as affixed is merely the recommended price.
Where the supplier affixes a recommended price, except for a maximum price, on the product it
must explicitly include the words ‘recommended price’ next to the price.
5.55 The fact that the dealers may however insert a different label or have in the past inserted such
labels, overriding the resale price as affixed by Panagora Marketing Co Ltd does not exculpate
Panagora Marketing Co Ltd from the breach. It is established case law that an agreement with an
anti-competitive object is not released from the statutory prohibition by the fact that it did not have
an anti-competitive effect as explained earlier in the legal framework section or that it was not fully
applied. The very nature of the above mentioned mechanism is anti-competitive, irrespective of its
effect. Indeed, as provided in the legal section, in Trefileurope v European Commission51, the CFI
held that the EU Competition Commission was right to infer liability from the applicant's
participation in meetings which had as purpose the fixing of prices and setting of quotas. Even
though the applicant did not implement or fully abide by the agreement. The Court further held
that “the applicant is not exculpated by the fact that it did not respect the prices and quotas…”.
5.56 Therefore, irrespective of whether the agreement had the effect of establishing a fixed price or
impeded competition, it would constitute an infringement of the Act by its very object. However,
the fact that agreements with an anti-competitive object were in fact not completely or universally
implemented may be considered while determining the amount of financial penalties.
5.57 Nevertheless from information gathered, it seems that most of the major resellers of ‘Chantecler’
branded variable weight chicken products do follow the price as affixed by Panagora Marketing Co
Ltd. The exception is just a few supermarkets targeting a specific category of highly price sensitive
buyers.
5.58 Therefore the Executive Director concludes that, taken together, the mechanism as explained
above would collectively constitute of vertical agreements with the object of directly or indirectly
fixing the resale price of PPVW ‘Chantecler’ branded chicken to be practiced by dealers with regards
to normal sales, in breach of the provisions of Section 43 of the Act.

Duration of Agreement

51

Case T-141/89, Tréfileurope Sales SARL v Commission of the European Communities [1995] ECR II-791
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5.59 In determining the duration of the above-mentioned agreements, it must be established when the
agreements were entered into and when they ceased to exist. Therefore, this section assesses when
the agreements were entered into within the meaning of the Act and when they ceased or may
have ceased to exist.
5.60 The above mentioned practices with regards to normal sales started before the coming into force
of the Act. However, before the coming into force of the Act, those practices were not a breach.
Since the coming into force of the Act, those practices if not ceased would amount to a breach of
the Act. Therefore the Executive Director considers that the agreement was in breach of the Act as
from the date the Act came into force that is from the 25th November 2009 when the Act was
proclaimed through proclamation No 31 of 2009.
5.61 With regards to the time when the agreements ceased, this varies for PPVW chilled ‘Chantecler’
branded chicken products and for pre-packed frozen variable weight ‘Chantecler’ branded chicken
products.
5.62 For PPVW chilled ‘Chantecler’ branded chicken products, the CCM has gathered that Panagora
Marketing Co Ltd allowed [] to determine its own price to be affixed on those products after the
first refusal as explained earlier. [] was not able to provide the CCM with the exact date from
which this was possible. Nevertheless, it is established that [] was not granted this possibility at
least up to the 6th August 201152.
5.63 Therefore, it is established that dealers were not freely allowed to determine the price to be affixed
on PPVW chilled ‘Chantecler’ branded chicken products on their own at least up to that date and
therefore the Executive Director considers that the agreements continued to exist up to that date.
Thereafter, [] was allowed to determine the price to be affixed by the supplier on its own for
PPVW chilled ‘Chantecler’ branded chicken. Nevertheless the other aspects of the system
constituting the alleged agreements continued. The CCM did not obtain evidence of any further
denials after that date. Given that the dealers were given the possibility to determine the price on
their own with regards to normal sales, the Executive Director concludes that the RPM with regards
to PPVW chilled ‘Chantecler’ branded chicken was modified on the 6th August 2011.

52
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5.64 Therefore the Executive Director is of the view that the RPM with regards to normal sales of PPVW
chilled ‘Chantecler’ branded chicken products started from 25th November 2009 and was modified
on the 6th August 2011 and thereafter were agreements of lesser seriousness; and therefore the
duration for the purpose of calculating financial penalties would be 20 months, rounding the days
to the nearest month. However, Panagora Marketing Co Ltd submitted that it did affix some prices
as determined by the reseller during the period 25th November 2009 to 6th August 2011, but only
one concrete evidence of such practice was submitted. This is discussed in further details later on.
5.65 However, it must be noted that certain aspects of the said agreements continued to exist after that
date. In particular Panagora Marketing Co Ltd continued to affix the price as determined by itself
on the product without making mention that the price so affixed is the recommended price and not
the final price, for certain dealers. Further, during meetings with various dealers of chilled
‘Chantecler’ branded chicken products, the CCM queried whether the resellers were made aware
of the fact that they may determine the price to be affixed on PPVW chilled ‘Chantecler’ branded
chicken products and a significant amount of the dealers said that they were not made aware of
this. Nevertheless, the fact that upon request, dealers are provided with the possibility to
determine the price to be affixed on the product by the supplier and that there is no evidence of
refusal of such request by Panagora Marketing Co Ltd after the 6th August 2011, the Executive
Director forms the view that the initial agreement was modified as from 6th August 2011. Thereafter
the agreement was of a lesser seriousness in terms of its object and effect to constitute RPM that
was further lessened through the actions taken by Panagora Marketing Co Ltd as from the issue of
the Statement of Issues as explained in later sections.
5.66 With regards to pre-packed frozen variable weight ‘Chantecler’ branded chicken products,
Panagora Marketing Co Ltd informed the CCM that it is not feasible for Panagora Marketing Co Ltd
to provide resellers with the possibility to determine their own price to be affixed on the label as
this will not be manageable. However, the CCM noted that Panagora Marketing Co Ltd changed its
conduct on the market promptly after it was informed of the CCM’s concerns, both with regards to
chilled and frozen PPVW ‘Chantecler’ branded chicken. Among the various changes with regards to
normal sales of PPVW ‘Chantecler’ branded chicken, Panagora Marketing Co Ltd has inserted the
words ‘Recommended Price’ on the label it affixes.
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5.67 Though the Executive Director is of the view that the steps taken by Panagora Marketing Co Ltd
would not suffice to ensure that such agreement fully ceases to exist, especially that the price as
affixed on the products is determined by Panagora Marketing Co Ltd, the Executive Director
welcomes the initiatives taken by Panagora Marketing Co Ltd. The Executive Director believes that
the actions so taken would to a large extent mitigate the very object of the agreement, but
nevertheless there is need for further actions from Panagora Marketing Co Ltd to ensure that the
agreement ceases completely in terms of both its object and potential effect on competition.
5.68 Therefore, with regards to PPVW frozen ‘Chantecler’ branded chicken, the Executive Director is of
the view that the agreements must be deemed to have been modified as from the date of the
Statement of Issues for this investigation, that is as from the 13th May 2014; though the agreements
have not been fully terminated in so far as it is prohibited since that date and there may be need
for additional actions to ensure that the agreements are fully terminated in so far as they are
prohibited. For the purpose of calculation of financial penalties, if any, the Executive Director
considers that the appropriate duration of the RPM with regards to normal sales of pre-packed
frozen variable weight ‘Chantecler’ branded chicken be from the 25th November 2009 to the 13th
May 2014, that is 4 years 5 months.

Additional considerations
5.69 Panagora Marketing Co Ltd submitted that it did allow dealers of chilled PPVW ‘Chantecler’ branded
chicken products the possibility to determine the price to be affixed on the products. It appears
that such cases were rather sparse. Panagora Marketing Co Ltd was able to provide evidence that
it indeed acceded to such request in only one occasion.
5.70 Therefore, on the one hand, it seems that Panagora Marketing Co Ltd acceded to the request of at
least one dealer at one occasion to affix the price as determined by the dealer itself on chilled
‘Chantecler’ products. On the other hand it appears that at a certain period in time Panagora
Marketing Co Ltd refused to affix the price as determined by at least one dealer itself on chilled
PPVW ‘Chantecler’ branded chicken.
5.71 The fact that Panagora Marketing Co Ltd did once accede to the request of a dealer to affix the price
as determined by the dealer itself on the product, or at few and rare occasion affixed such prices
on the products, does not absolve Panagora Marketing Co Ltd from the reproached conduct.
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5.72 For the period during which Panagora Marketing Co Ltd has provided the dealer the possibility to
determine the price to be affixed on its ‘Chantecler’ branded products the agreement would not
exist with respect to that dealer and for that particular period. However, the reproached agreement
will continue to exist for that dealer for the rest of the period where such discretion was not given
to it, and the agreement will continue to exist for other dealers who were not given such discretion.
5.73 The reproached conduct does not constitute only of refusal of the supplier to accede to request of
dealers to affix the price as determined by them on the product; this is one of the several aspects
being reproached as explained earlier. However, this discretion on the part of dealers is an
important aspect of the agreement. If dealers are free to determine independently the price to be
affixed on the product and they are aware of this freedom, the reproached conduct would be less
serious to an appreciable extent.
5.74 Panagora Marketing Co Ltd has argued that it was providing dealers with the discretion to
determine the price they want Panagora Marketing Co Ltd, through Avipro Co Ltd, to affix on chilled
PPVW ‘Chantecler’ branded chicken products. However, the exchange of email with [] as
explained earlier shows the contrary. From the email, a representative of Panagora Marketing Co
Ltd stated that it could not provide this service to us and did not do this for any retailer; the ‘service’
being the affixation of a price of the product as determined by the dealer. Panagora Marketing Co
Ltd has argued that the email should have been referring to frozen chicken only. However, the email
clearly states both fresh and frozen chicken.
5.75 Therefore, it is arguable to what extent dealers were provided with the discretion to determine
their independent price to be affixed on chilled variable weight ‘Chantecler’ branded chicken
products. At the very least it appears that [] was denied this discretion for the period of the
duration of the breach. Therefore based on the above, the Executive Director maintains the view
that a breach of the Act was committed. Nevertheless, the Executive Director is mindful to give
Panagora Marketing Co Ltd the benefit of doubts and to consider the fact that Panagora Marketing
Co Ltd claims that it has in the past, and for the period starting 25th November 2009 to 6th August
2011, acceded to various requests of dealers to affix their own price on PPVW chilled ‘Chantecler’
branded chicken products as an attenuating factor. Attenuating factor which may render the
alleged agreement with regards to RPM in relation to PPVW chilled ‘Chantecler’ branded chicken
less serious for the additional period starting 25th November 2009 to 6th August 2011.
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Conclusion
5.76 Based on the above, the Executive Director concludes that there has been a RPM in relation to
normal sales of chilled and frozen PPVW ‘Chantecler’ branded chicken products, in breach of
Section 43 of the Act.
5.77 Both the agreements in relation to normal sales of PPVW chilled and PPVW frozen ‘Chantecler’
branded chicken products constitute RPM by object and therefore there is no need to demonstrate
its effects.
5.78 The RPM in relation to normal sales of PPVW chilled ‘Chantecler’ branded chicken products started
on the 25th November 2009 and was modified on the 6th August 2011 to constitute of less serious
agreements which were further modified and the seriousness of which was further weakened upon
additional actions taken by Panagora Marketing Co Ltd following the issue of the Statement of
Issues of this investigation. However, the Executive Director is mindful to consider the agreement
as less serious from 25th November 2009 given that Panagora Marketing Co Ltd has submitted that
it did avail dealers with possibility to determine the price to be affixed on chilled ‘Chantecler’
products; this does not apply to []. The Executive Director recommends the Commission to
consider the agreement as less serious.
5.79 The RPM in relation to normal sales of PPVW frozen ‘Chantecler’ branded chicken started on the
25th November 2009 and was modified by the actions taken by Panagora Marketing Co Ltd following
the issue of the Statement of Issues on the 13th May 2014.
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6. Assessment of Resale Price Maintenance in relation to
Promotional Offer
6.1

The previous chapter has analysed the conducts and practices that constitute agreements in
relation to normal sales of ‘Chantecler’ branded chicken. Panagora Marketing Co Ltd does however
also offer promotions to some of its dealers. Therefore, not all sales of ‘Chantecler’ branded chicken
products are effected according to the above described system of normal sales. The practice and
system in relation to promotional sales of ‘Chantecler’ branded chicken is different from that of
normal sales. This chapter of the Report assesses the agreement in relation to promotional sales of
‘Chantecler’ branded chicken products.

6.2

It must be highlighted that while the agreement in relation to normal sales related to PPVW
‘Chantecler’ branded chicken, the agreement in relation to promotional offer relates to all
‘Chantecler’ branded chicken products.

6.3

Promotional offers of ‘Chantecler’ branded chicken by Panagora Marketing Co Ltd mostly constitute
of providing discounts to its dealers over the normal price. It must however be noted that there
also exists other types of promotions for example, the complimentary offer of another product
upon the purchase of a particular product to which the promotion applies. When Panagora
Marketing Co Ltd offers promotions to its dealers in relation to ‘Chantecler’ branded chicken, the
dealers themselves determine the price to be affixed on the product and they have to communicate
this price to Panagora Marketing Co Ltd. Therefore, most of the practices constituting RPM under
normal sales are not applicable for promotional sales.

6.4

The Executive Director has in the previous chapter, explained the vertical relationship that exists
between Panagora Marketing Co Ltd and its dealers in relation to normal sales of ‘Chantecler’
branded chicken. Whether Panagora Marketing Co Ltd engaged in normal sales or promotional
sales, it still shares a vertical relationship with its dealers. A similar assessment on the vertical
relationship between Panagora Marketing Co Ltd and its dealers during normal sales will also apply
during promotional sales. For this reason, the Executive Director does not deem it necessary to
repeat the previous assessment carried out with respect to the vertical relationship between
Panagora Marketing Co Ltd and its dealers for the purposes of assessing promotional offers to
dealers.
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The Restrictive Business Practices
6.5

The second set of conducts and practices of Panagora Marketing Co Ltd that may amount to RPM
between Panagora Marketing Co Ltd and some of its dealers, in breach of Section 43 of the Act,
relates to ‘promotional sales’ of ‘Chantecler’ branded chicken products. ‘Promotional sales’ for the
purpose of this investigation refer to sales of any ‘Chantecler’ branded chicken product by Panagora
Marketing Co Ltd made under promotional offer to any of its dealer. Promotional offer would
include various promotions given to dealers like discounts and free products.

6.6

The CCM is concerned that promotional offers are made through a ‘deal sheet’ which contains a
clause that requires dealers not to sell the products below a minimum price, that is, below the
‘normal price’.

6.7

In particular, the matter of concern is that the ‘deal sheet’ contains a condition which reads as
follows:
N.B : Le fournisseur se réserve le droit d'annuler le tarif promotionnel au cas ou:1. Certains produits sont vendus en dessous du prix normal.

6.8

The condition imposes a restriction on the dealers, that of not selling the product below the ‘prix
normal’, that is the ‘normal price’. In the event that a dealer sells the products at a price which is
below the ‘prix normal’, the promotion given to him may be cancelled. By accepting the offer being
made to them, dealers are in fact accepting the terms and conditions attached to it, including the
restriction of not selling below the normal price. These agreements would have the object of
imposing a minimum price to be observed by the dealers when selling ‘Chantecler’ branded
products.

6.9

Representatives of Panagora Marketing Co Ltd have put forward that this clause exists since very
long and that it is not really applied or enforced. It is however to be noted that such clause is
prohibited by reason of its object, irrespective of its effects. In other words the very existence of
such clause in the offer and the subsequent acceptance of such offer by dealers may amount to an
agreement with the object of imposing a minimum resale price.

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS

INV025 – Final Report

54

The Agreement
6.10 This section assesses whether the alleged restrictive clause contained in the ‘deal sheet’ and which
is applicable for promotional offers of ‘Chantecler’ branded chicken qualifies as an agreement
amounting to RPM within the meaning of the Act.
6.11 It is common for Panagora Marketing Co Ltd to make promotional offers to some of its dealers.
While proposing such promotional offers to its dealers Panagora Marketing Co Ltd sends a ‘deal
sheet’ to its dealers. The ‘deal sheet’ is sent to various dealers prior to the promotional period and
is the offer of the promotion made by Panagora Marketing Co Ltd to the dealer.
6.12 The ‘deal sheet’ contains the offer being made, which most of the times is a discount offered to the
dealer on the normal wholesale price. The promotion usually applies for a limited period of time as
laid out in each ‘deal sheet’. The ‘deal sheet’ also contains the terms and condition of the offer
being made. For instance, the offer may be subject to the condition that the particular product must
appear in ‘promotion catalogue’ issued by the dealer. The ‘deal sheet’ also contains information on
the normal wholesale price of the product (Column with title ‘Normal w/s price’), the normal resale
price of the product (Column with title ‘Normal Ret Price’), the promotional wholesale price of the
product (Column with title ‘Promo w/s Price’) and the discount being provided to the dealer
(Column with title ‘Disc %’) (Refer to Annex III for a sample of the ‘Deal Sheet’) .
6.13 Dealers signify their acceptance of the ‘deal’ upon confirmation by email53 or by ordering upon the
terms as laid down in the ‘deal sheet’ and effecting payment as per the price on the ‘deal sheet’.
6.14 By printing the words ‘Le fournisseur se réserve le droit d'annuler le tarif promotionnel au cas ou
certains produits sont vendus en dessous du prix normal’ on the deal sheets sent to its dealers,
Panagora Marketing Co Ltd may be in breach the provisions of Act in that:
(i)

The ‘deal sheet’ constitutes an element of the contractual relationship between the supplier
and its dealers which ordered the products according to the ‘deal sheet’ and the set
procedure; and

53

Submission of [] of Panagora Marketing Co Ltd during information gathering meeting dated 21 st April 2014.

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS

INV025 – Final Report
(ii)

55

Repeated orders of the products and the successive payments without protest by the dealers
of the prices indicated on the ‘deal sheet’, bearing words that may be restrictive, constituted
a tacit acquiescence on the part of the latter in the clauses stipulated in the deal sheets.

6.15 As will be explained in the next section, the clause by its very nature and purpose is anticompetitive
within the meaning of the Act, and by accepting, without protest, the deal sheet containing the
clause dealers acquiesced to the proposal, irrespective of whether they fully abided to the clause
or not.
6.16 The offer made through the ‘deal sheet’ together with the conditions attached therein forms part
of a single offer with its terms and conditions. That is the terms attached to the ‘deal sheet’ and
other offers made in the ‘deal sheet’ form part of the same offer. The restrictive clause forms an
integral part of the offer and the ‘deal sheet’. Therefore, inherently, by accepting the offer, that is
the discount offered by Panagora Marketing Co Ltd, the dealers are also accepting the terms and
conditions of the discount, including the restrictive clause, unless they formally contest this clause.
This will constitute an agreement regardless of whether the dealers eventually implemented the
condition, that is, irrespective of its effect.
6.17 The earlier quoted view of the ECJ in the case of Sandoz Prodotti Farmaceutici SpA, with similar
facts as the present case, confirms that “[t]he repeated orders of the products and the successive
payments without protest by the customer of the prices indicated on the invoices, bearing the words
‘export prohibited’, constituted a tacit acquiescence on the part of the latter in the clauses stipulated
in the invoice and the type of commercial relations underlying the business relations between
Sandoz PF and its clientele”.
6.18 It is further important to note that the ‘deal sheet’ with the alleged anti-competitive clause is not
an isolated offer but has been recurrently sent to dealers whenever Panagora Marketing Co Ltd
offered promotional sales to the respective dealers. Therefore it forms part of a continuing
relationship between the supplier and the dealers.
6.19 Each ‘deal sheet’ makes a limited time promotional offer. Therefore each ‘deal sheet’ offered and
accepted would amount to an agreement in itself. Given that the reproached clause has been
inserted systematically in the ‘deal sheets’ sent to a specified list of clients to whom such offers
were made and that it aimed at achieving a single purpose, it may be considered as a single and
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continuous agreement. Thus, there is no need to prove each offer and acceptance of the ‘deal
sheet’ in so far that the underlying concept of the agreement remains the same and the purpose
remains the same. That is, all the ‘deal sheets’ would amount to an offer and its acceptance by the
dealers, when accepting the promotion and ordering in accordance with the promotional offer on
the ‘deal sheet’, will amount to an agreement. All offers and acceptances through the ‘deal sheets’
containing the restrictive clause would therefore amount to RPM. Thus, all promotional sales of
‘Chantecler’ branded chicken products made through ‘deal sheets’ containing the restrictive clause
would constitute RPM.
6.20 Promotional sales through the ‘deal sheet’ containing the restrictive clause were made to several
dealers, as per Annex IV. Therefore the RPM would exist between Panagora Marketing Co Ltd and
those dealers.
6.21 It must be noted that technically those dealers would be party to the agreements as dealers.
However, based on the assessment it appears that none of those dealers have attempted to
promulgate, establish or otherwise encourage Panagora Marketing Co Ltd in establishing such
agreements. Their involvement with regards to the agreements have been their acquiescence to
the agreements through the acceptance of the offer.
6.22 Therefore, the Executive Director concludes that the ‘deal sheet’ would amount to an offer and the
acceptance of the offer, including acquiescence to the reproached clause, made through the ‘deal
sheet’ would amount to acceptance of the offer and hence an agreement within the meaning of
the Act.

The Object or Effect
6.23 The very inclusion of such a clause in the deal sheet is a restriction of competition by object. That
is, by printing the words ‘Le fournisseur se réserve le droit d'annuler le tarif promotionnel au cas ou
certains produits sont vendus en dessous du prix normal’ on deal sheets sent to its dealers,
Panagora Marketing Co Ltd has tried to impose a minimum price.
6.24 The very purpose of such a clause is to impose a minimum price to dealers when reselling
‘Chantecler’ branded chicken products bought through offers made in the ‘deal sheet’. There is no
other rational of this clause other than to set a minimum price to be observed by dealers when
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reselling the products. There is clear use of coercion in the clause as it stipulates that if the clause
is not adhered to, the supplier may cancel the promotional offer. That is, dealers are pressurised to
accept the condition, else they run the risk of the losing the discounts as per the deal.
6.25 There is no need to take into account the concrete effects of an agreement when it has as its object
the prevention, restriction or distortion of competition within the market. As explained in the legal
section in SA Binon & Cie v SA Agence et Messageries de la Presse54, it was held that ‘provisions
which fix the prices to be observed in contracts with third parties constitute, of themselves, a
restriction on competition within the meaning of Article [101(1)]’.
6.26 Panagora Marketing Co Ltd has explained that this clause exists since a long time prior to the coming
into force of the Act, and that it has remained in force by mere neglect and that the clause without
it being forcefully applied. However as explained in the legal section, the fact that a restrictive
agreement was entered into negligently, the fact that there was no action on the part of the
supplier to monitor adherence to or to enforce the agreement, or that an agreement which is by its
object anti-competitive did not have such effects, does not exculpate the supplier from the breach.
Nevertheless such aspects may be taken into account when determining the level of financial
penalties, if any.
6.27 It was held by the ECJ in A. Ahlström OY and Others v. E.C. Commission55 that ’a clause in a sales
contract prohibiting the buyer from reselling or exporting goods is, by its nature, liable to partition
markets and consequently to affect trade between member-States in violation of Article 85(1) EEC .
Neither the fact that the clause was inserted negligently nor that it was never implemented can save
it from the prohibition under Article 85(1)’. Similarly, in this case the clause, by its nature, is in itself
liable to restrict competition within the meaning of the Act by setting a minimum price to be
observed by dealers, and neither the fact that the clause was inserted negligently nor that it was
never implemented can save it from the prohibition of Section 43 of the Act.
6.28 Similarly, it has been held by the ECJ in Sandoz Prodotti Farmaceutici SpA v Commission of the
European Communities that “the fact that a supplier may not have taken steps to ensure the

54
55

Case 234/83, [1985] ECR 2015, para 44.
[1993] 4 C.M.L.R. 407
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observance by his customers of a contractual clause intended to restrict competition is not sufficient
to remove that clause from the prohibition of Article 85(1) of the Treaty”.
6.29 Thus, the fact that Panagora Marketing Co Ltd may not have taken steps systematically to ensure
the observance by its customers of a contractual clause intended to restrict competition is not
sufficient to remove the clause from the prohibition of the Act.

Duration of the Agreement
6.30 This section assesses the duration of the agreements in terms of the date they were entered into
and the date they ceased to exist. Panagora Marketing Co Ltd has informed the CCM that the clause
has been in the ‘deal sheet’ since before the coming into force of the Act and has remained in the
deal sheet after the Act came into force. Therefore, the reproached clause with regards to the sales
of ‘Chantecler’ branded chicken on promotional offer came into existence prior to the coming into
force of the Act but was not a breach at that time. The reproached clause, in the form of an
agreement, would amount to a breach of the Act as from the promulgation of the Act, that is, as
from the 25th November 2009.
6.31 Therefore the Executive Director considers that the RPM has started as from the 25th November
2009.
6.32 Each ‘deal sheet’ comprises a limited time offer. Therefore, technically, each ‘deal sheet’ may be
considered as an agreement starting on the date the offer, as per the ‘deal sheet’, starts and ceasing
to exist upon termination of the offer. However, the offer and acceptance of the deals through the
‘deal sheets’ may also be viewed as a single and continuous agreement for each dealer to which
the promotional sales were made. Therefore, it may be considered that the continuous agreement
started on the 25th November 2009 and thereon continued to exist up to such point that the
reproached agreement was terminated.
6.33 It must also be noted that the reason behind assessing the duration of the agreement is for the
purpose of calculation of fines. The duration would not affect the fines, either taking the
agreements as continuous or individually, in terms of the turnover in so far that it does not exceed
the maximum of 5 years and that the turnover figure used is solely attributable to sales through the
agreements (the ‘deal sheets’) during the period of the breach.
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6.34 Similar to the agreements with regards to normal sales, Panagora Marketing Co Ltd did change this
practice following the issue of the Statement of Issues by removing the alleged clause from the
‘deal sheets’. Therefore, the Executive Director is of the view that the agreements shall be deemed
to have ceased to exist as from the date of the issue of the Statement of Issues, that is the 13th May
2014. Thus, the effective duration of the agreement, for the purposes of determining any applicable
financial penalty, would be from the 25th November 2009 to the 13th May 2014.

Conclusion
6.35 Based on the above assessment the Executive Director, concludes that there have been agreements
constituting RPM with regards to promotional offers of ‘Chantecler’ branded chicken made through
the ‘deal sheets’ containing the clause that ‘Le fournisseur se réserve le droit d'annuler le tarif
promotionnel au cas ou certains produits sont vendus en dessous du prix normal’.
6.36 The agreement would, by its very object, directly or indirectly establish a minimum price to be
observed by the dealer when reselling the product to his customers, in breach of Section 43 of the
Act. Given that the dealers did not play an active role in the establishment and promotion of the
agreements, the Executive Director does not consider the dealers to be a main party to the
investigation while they nevertheless remain party to the agreements.
6.37 The Executive Director concludes that the said agreements with respect to the restrictive clause
have been in breach of the Act as from the 25th November 2009 up to the 13th May 2014.
6.38 For the purpose of this Report, the agreements in relation to normal sales and the agreements with
regards to promotional sales have been assessed as two separate agreements; the former one
establishing a fixed price while reselling PPVW ‘Chantecler branded chicken products while the
second one establishing a minimum price to be observed when reselling ‘Chantecler’ branded
chickens during promotional offers. Nevertheless, sales would normally be either through
promotion or through normal sales, that is in the absence of promotion. In so far that PPVW
‘Chantecler’ branded chicken is concerned the two agreements taken together would also result in
establishing a price level to be observed by the dealer when reselling PPVW ‘Chantecler’ branded
chicken products.
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7. Comments to the Response of Panagora Marketing Co Ltd
to the Provisional Findings Report
7.1

The Provisional Findings Report was issued to Panagora Marketing Co Ltd on 28th November 2014,
and apprised the latter of the provisional assessments, findings, views, conclusions and
recommendations of the Executive Director with regards to the investigation.

7.2

Panagora Marketing Co Ltd was invited by way of letter dated 28th November 2014, bearing
reference INV025/28K14/SB/1 to provide its written comments and to make its views known to the
CCM on the contents of the Provisional Findings Report.

7.3

By way of letter dated 30th January 2015, Panagora Marketing Co Ltd provided its written comments
on the Provisional Findings Report (‘Response of Panagora Marketing Co Ltd’). Panagora Marketing
Co Ltd denied the conclusions reached at by the CCM, and in particular, denied it is in breach of
Section 43 of the Act.

7.4

This Part of this Report addresses the Response of Panagora Marketing Co Ltd to the Provisional
Findings Report, which where relevant, has for ease of reference been reproduced in this part.

7.5

The Response of Panagora Marketing Co Ltd has been reproduced in its entirety at Annex VII of this
Report.

7.6

Paragraph 4 of the Response of Panagora Marketing Co Ltd provides that:
“There is no case law in Mauritius on the proper principles to be applied in the circumstances,
although it is appropriate that guidance be sought from other jurisdictions, more particularly from
Singapore since, as we are given to understand, the main source of inspiration of our local text is
that jurisdiction.
Notably in the Singaporean jurisdiction Resale Price Maintenance (hereinafter referred to as
"RPM") is not viewed with suspicion unless the firm engaging in the said conduct is a dominant firm
and/or the specific conduct in question has been shown to have had an adverse effect on
competition. Mauritius is a sovereign state and it is the prerogative of its legislator and judges to
tailor-make laws and principles that are best suited to its specific economy”.
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In its submissions Panagora Marketing Co Ltd requested the CCM to adopt a rule of reason
approach.
7.7

It is emphasized that the Executive Director has applied the provisions of the Act to the
investigation. Case precedents from other competition authorities have been used to explain the
elements of Section 43 of the Act as relevant to the impugned conduct of Panagora Marketing Co
Ltd. The underlying assessment remains as per the provisions of the Act. Nevertheless, principles
on application of various elements of restrictive business practices, where appropriate has been
guided by case law from more experienced jurisdictions.
The current provisions of the Act in relation to the RPM do not mandate any assessment of
dominance of the enterprise, contrary to the Singaporean jurisdiction nor do they require the CCM
to demonstrate the adverse effects of RPM on competition.

Response in relation to Normal Price
7.8

Paragraph 5 of the Response of Panagora Marketing Co Ltd provides that:
“The labelling of any tray of variable weight chicken was originally made pursuant to the request of
dealers and has now become one of the dealer's legitimate expectations when purchasing variable
weight products from a supplier. In fact, the whole industry works in that way, not only in respect
of chicken, but also for all other pre-packed variable weight commodities such as meat”.

7.9

It is submitted that even if the said conduct emanated from a request of dealers or is the industry
practice, this does not exculpate Panagora Marketing Co Ltd from a breach of the Act. It is the duty
of the enterprise to ensure that it is compliant with the provisions of the Act.
The concern of the CCM is not with the fact that Panagora Marketing Co Ltd affixed a price on the
product but rather with the fact that the price as affixed on the product is one which is determined
by Panagora Marketing Co Ltd rather than by the reseller.
The CCM is not reproaching the mere fact that Panagora Marketing Co Ltd affixes the retail price of
its Chantecler branded chicken but is assessing the whole mechanism and process through which
Panagora Marketing Co Ltd determines the retail price of its Chantecler branded chicken,
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communicates same to retailers, the terms and conditions of its offers and the object/effect that
the process has on the competitive process of the market for supply of chilled and frozen chicken.
The CCM takes note of the averments of Panagora Marketing Co Ltd with regards to the said
conduct being practised in the whole industry and for various commodities.
7.10 Paragraph 6 of the Response of Panagora Marketing Co Ltd provides that:
“This practice results in cost saving for dealers since they do not have to incur the costs of affixing
selling prices while maintaining the cold chain (which is necessary to avoid potential health and
safety hazards). Since dealers are engaged in effective competition with one another, this saving is
in turn passed on to the end consumer, and is hence beneficial to consumers”.
7.11 It is submitted that the Act does not require the CCM to take into account efficiency
arguments/defenses for conducts of RPM.
Further, even if the reseller is not bearing the direct cost of affixing the price on the label it is likely
that such costs are being incurred by the supplier and in turn being passed on to the reseller.
Nevertheless, it is appreciated that the cost of affixing the price on the label may be lower if done
by the supplier.
However, and once more, the Executive Director is not reproaching Panagora Marketing Co Ltd of
the fact that it affixes a price on the label but rather that the price as affixed on the label is
determined by Panagora Marketing Co Ltd itself rather than the reseller and the mechanism around
such affixation may amount to RPM.
From the information which has been gathered during the investigation, it appears that some
resellers do have the facility of inserting their own price and resellers do have alternative solutions
to avoid health issues and maintaining the cold chain without Panagora Marketing Co Ltd having to
engage in the alleged conduct.
7.12 Paragraph 7 of the Response of Panagora Marketing Co Ltd provides that:
“CCM has alleged that the practices amount to anti-competitive conduct by object, but this
allegation rests on a mere presumption arrived at "wholly abstractly".
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7.13 It is submitted that that the Provisional Report explained in details how this conclusion was reached
under the sub-titles ‘The Agreement’ and ‘The Object or Effect’ for each of the agreements. These
assessment are also available in this Final Report under same sub-titles.
7.14 Paragraph 8 & 9 of the Response of Panagora Marketing Co Ltd respectively provide that:
“Section 2 of the Act defines RPM as an agreement between a supplier and a dealer with the object
of or effect of directly or indirectly establishing a fixed or minimum price or price level to be
observed by the dealer when reselling a product or service to his consumers."
“It is contended that there is no agreement that the price featuring on the label is binding on
dealers, or is perceived as being binding. Under such circumstances, the conduct in question cannot
be considered to constitute RPM since dealers retained the freedom to affix their own prices”.
7.15 The affixation of the price must not be considered in isolation but in the context of the whole
mechanism around it, as explained earlier in the Report, and which is not repeated here. Section
43(3) of the Act clearly states that ”where a supplier or producer has recommended a minimum
resale price to a reseller of goods and the resale price appears on the goods, the words
“recommended price” shall appear next to the resale price.”
Section 43(2) of the Act provides that a supplier or producer may recommend a minimum resale
price to a reseller of goods or services provided that the recommendation is not binding.
The question that needs to be addressed then is whether the price as affixed on the product is
merely a recommended price. In addition to the pricing mechanism, the way the price is set on the
label, it does not appear that the price is being affixed as being a price recommended by the
supplier, but rather it is the resale price, unless changed by the dealer. Therefore, from the outset
the price as affixed on the product does not seem to be a price recommendation to the reseller but
the resale price of the product, and thus, whether that particular price is binding or not is not the
appropriate test. Further to that, the words ‘recommended price’ were not included next to the
price on the product.
Thus, even if dealers retain the freedom to affix their own price, in replacement of the price on the
label, the fact that in the very first place they accepted the contested pricing mechanism; including
but not limited to having accepted the product with a resale price affixed on it as determined by
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Panagora Marketing Co Ltd, which price affixation is done in a manner which reflects the resale
price of the product rather than a recommended price, amounts to an agreement in the form of
RPM.
From information gathered, it seems clear for resellers that the price as affixed on the product is
intended to be the resale price. Therefore, even if the dealer can, after having accepted the product,
change the price, the very fact that they in the first place accepted such product would constitute
an acquiescence, as previously explained.
Thus, even if it was established that the price is not binding, such finding may not necessarily
exculpate Panagora Marketing Co Ltd from its obligation under Section 43(3) of the Act to affix the
words ‘recommended price’ next to the resale price nor does that indicate that it is not RPM
through an agreement as defined under Section 2 of the Act.
7.16 Paragraph 12 of the Response of Panagora Marketing Co Ltd provides that:
“Further, contrary to what the CCM submits in paragraph 6.12 of the PF, the CCM's own Guideline
No 3 provides in section 4.4 that it is the responsibility of the reseller (and not the supplier) to insert
the words "recommended price". Similarly, it is worth mentioning that the Consumer Protection
(Price and Supply Control) Act provides along the same lines. Therefore, Panagora cannot be taken
to task in respect of the absence of said words on the labels”.
7.17 Paragraph 4.4 of the CCM 3 Guidelines provides that where ‘a resale price appears on a good
whereby the supplier or producer has recommended a minimum resale price, the reseller shall
ensure that the words “recommended price” appear next to the resale price.’
This provision means that the reseller must ensure that when accepting a product that bears
a price affixed by the supplier or recommended by the supplier, the words ‘recommended
price’ must appear next to the price. It does not mean that it is, at least, the exclusive
duty/responsibility of the reseller to affix such wordings on the products. Therefore, when a
reseller accepts a product with a price affixed on it by the supplier without the words
‘recommended price’, then it would be construed as the reseller having accepted the policy
of the supplier and has thus agreed to the proposition of the supplier with regards to the
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resale price. In other words, a vertical agreement involving RPM would still exist between the
supplier and the reseller.
It is submitted that, if it is the supplier which is affixing the price on the product, then it will
be his responsibility to affix the words ‘recommended price’ together with the price, the more
so as the price forms an integral part of a label affixed by the supplier which also contains
information other than the price. Nevertheless, the reseller also has a duty to ensure that
such wordings are present to avoid being party an agreement in breach of the Act.
7.18 Paragraph 13 of the Response of Panagora Marketing Co Ltd provides that:
“Also, it is apposite to note at this juncture that the CCM has deemed it fit to assimilate chilled
chicken with frozen chicken without identifying the material differences which exist between
the two case scenarios and which, it is submitted, are relevant to the analysis of whether the
RPM element is at all established in the circumstances”.
7.19 The investigation has given due regard to the difference which exists between chilled and
frozen ‘Chantecler’ branded chicken. Paragraphs 2.6, 2.7, 2.14, 2.15, 2.17, 4.3, 4.4, 4.30, 4.31,
4.51, 4.7 – 4.18, 7.54 – 7.66, amongst others, of the Provisional Findings Report cater for the
difference between chilled variable weight ‘Chantecler’ branded chicken and frozen variable
weight ‘Chantecler’ branded chicken. Additionally, the Provisional Findings Report provides
for different assessments of durations of the agreements relating to each product.
7.20 Paragraph 14 of the Response of Panagora Marketing Co Ltd provides, in relation to chilled chicken,
that:
“It is factually incorrect to suggest that Panagora decided the prices that were affixed on the
chilled chicken between 2008 and 2011. The reality is that prices have been determined by
the dealers individually as from 2008 and Panagora has evidence to substantiate this, including
inter alia: (a) an instruction by fax sent by [] in 2008 to affix its own selling price on chilled
chicken (Annex A), and (b) a fax dated 30 th April 2010 emanating from [] and addressed to
[] of Panagora, whereby [] instructs Panagora to affix its own prices on chilled chicken
(vide Annex 3 of Panagora's Reply to Information Notice dated 21 st August 2014). Therefore,
the email of [] should not be read in isolation but in the light of Annex A. We maintain that
as far as chilled chicken is concerned the dealer has been able to instruct Panagora prior to
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the coming into effect of the Act. The only logical explanation to [] email is that his
complaint was, in fact, about frozen chicken”.
7.21 In the interests of natural justice and in all fairness to Panagora Marketing Co Ltd, the Executive
Director has, by way of letter dated 3rd June 2015, bearing reference INV025/03F15/SB/1 invited
Panagora Marketing Co Ltd to present further evidence/information, to support its contentions at
Paragraph 14 of its Response, highlighting in the same letter that:
a.

“As per the records of the CCM, it appears that the request from [], as mentioned in the
paragraph and as per Annex 3 of the reply of Panagora to the Information Request Notice of
the CCM dated 21st August 2014, dated 2008 and not 2010. Panagora is requested to confirm
the exact year during which the said request was made by [].

b.

The CCM has taken note of both the fax from [] and [] put forward by Panagora as
evidence. However, both documents appear to be requests from dealers and do not
demonstrate whether Panagora had indeed accepted the requests. Panagora is requested to
provide further evidence which may eventually demonstrate that those requests were
acceded to by Panagora.

c.

Further, the evidence does not show or explain clearly what the recommended price was and
what the requested price was. Panagora is requested to explain how these documents must
be interpreted”.

Panagora Marketing Co Ltd provided its comments to the request of the CCM which are dealt in
the section titled ‘Response of Executive Director to Additional Comments of Panagora Marketing
Co Ltd.’
7.22 Paragraph 15 of the Response of Panagora Marketing Co Ltd provides, in relation to frozen chicken,
that:
“The CCM suggests that it was incumbent upon Panagora to amend price labels upon the
individual requests of their dealers and that failure to do so in itself equates to RPM. It is
submitted that this test is inappropriate. The proper test, which ought to have been applied,
is whether the dealers were free to apply their own prices to the goods in question. Panagora's
refusal to further absorb [] labelling costs does not prevent or materially impede them from
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applying their own price labels, and thus should not be invoked in support of the CCM's
assertion that there is RPM”.
7.23 The provisions of Section 43 of the Act have been taken into account, in as much as the CCM
has assessed whether the alleged conduct has the ‘object or effect of directly or indirectly
establishing a fixed or minimum price or price level to be observed by the dealer when reselling
a product or service to his customers’, or whether Panagora Marketing Co Ltd affixes the words
‘recommended price’ where it affixes a price as determined by itself on the product.
Panagora Marketing Co Ltd failed to affix the words ‘recommended price’ next to the price
affixed on the product; price which is determined by the supplier. Had resellers been given
the discretion to determine on their own the price to be affixed by the supplier on the product,
the assessment would have been different.
Further, as explained earlier, the price as affixed on the product was the resale price rather
than a mere ‘recommended price’. Therefore, as the reseller places orders as per the pricing
mechanism explained earlier and accepts the products with a resale price (as contrasted with
a mere price recommendation) affixed by the supplier, price which is determined by the
supplier, they are consenting to a process which by its object would fix the resale price.
Whether, subsequently the reseller can change the price or have changed the price is a
separate issue. As explained in the Report, even if resellers had the discretion of changing the
price, albeit with reduced incentives to do so, this does not exculpate Panagora Marketing Co
Ltd from a breach of Section 43 of the Act.
As explained in the Report, an agreement with an anticompetitive object is itself a breach of
the Act, irrespective of its effects and the fact that an agreement has not been adhered to
does not exculpate the parties from a finding of breach of the Act.
7.24 Paragraph 18 of the Response of Panagora Marketing Co Ltd provides that:
“In any event, the reality is that the practice stems from the requirements of the variable prepacked frozen foodstuffs industry and it is submitted that it is thus incorrect to state that the
system was "put in place" and "enforced" by Panagora as suggested by the CCM”.
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7.25 It is reiterated that even if the conduct under investigation stems from the industry, Panagora
Marketing Co Ltd has the discretion in deciding its course of conduct in so far as its activities
are concerned, and it was incumbent upon the latter to take appropriate steps to be in
compliance with the relevant provisions of the Act, including Section 43.
7.26 Paragraph 19 of the Response of Panagora Marketing Co Ltd provides that:
“The main reasoning used by the CCM to explain why RPM could be considered to be
anticompetitive by object, is that it may lead to coordination amongst dealers. However, it is
inconceivable that the practice in question could give rise to dealer coordination as alleged or at all.
Ultimately, the products concerned account for a relatively small proportion of the chicken market
and additionally it is only the conduct of one among several suppliers. Accordingly, if the practice
had the effect of raising the retail price of Panagora's products relative to the competitive level
(which is denied), it would simply result in customers switching to other products of rival brands
and that would be self-defeating for Panagora”.
7.27 Coordination among dealers, is one of the potential effects of RPM and not the only concern.
Irrespective of such effects, Section 43 of the Act does not impose on the CCM the requirement to
demonstrate the effects of RPM on competition.
Nevertheless, from the information which has been gathered during the investigation, it is clear
that most retailers do abide by the price which has been determined by Panagora Marketing Co Ltd
and thus, the said conduct is likely to result in RPM by effect as well. However, given that the said
conduct would amount to RPM by object, as explained earlier, there was no need to delve into its
effects.
7.28 Paragraph 20 of the Response of Panagora Marketing Co Ltd provides that:
“In fact, it is clearly in Panagora's interest to have dealers compete as effectively as possible with
one another since this would lead to higher sales and hence higher profits for Panagora, while there
is no mechanism through which Panagora could even hypothetically benefit from reduced
competition amongst dealers. On the other hand, the practice undoubtedly contributes to a cost
saving in the distribution of the goods in question whilst allowing the consumers a fair value of the
resulting benefit in the form of a lower price”.
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7.29 RPM is a per se offence under the Act. The Act does not provide for efficiency defenses in making
an assessment as to whether the conduct constitutes a breach of the Act. In other words, all that is
required is for the Executive Director to establish, whether on the facts of the case, the parties to
the agreement have infringed the prohibition imposed under Sub-Part I of Part III of the Act.
Although to establish a RPM, the effects of the agreements must not necessarily be demonstrated,
it is further submitted that the possibility of dealer coordination is not remote, since it has been
gathered that retailers are inclined to sell the products at the price which has been affixed by
Panagora Marketing Co Ltd. The conduct under investigation might thus reduce the incentive of
dealers to compete on the normal price of the product.
7.30 Paragraph 21 of the Response of Panagora Marketing Co Ltd provides that:
“If anything, the consequence of the labelling practice would be to set an implicit (albeit nonbinding] price ceiling deterring resellers from raising prices, a situation which is expressly permitted
under CCM Guideline 4.5 on Collusive Agreements”.
7.31 The Executive Director takes note of Panagora Marketing Co Ltd’s understanding and appreciation,
as coined in the above paragraph that the conduct under investigation may impact on the discretion
of dealers to set their own price.
7.32 Paragraph 22 of the Response of Panagora Marketing Co Ltd provides that:
“It is important to appreciate from the outset that the CCM's concerns in respect of the
dissemination of price lists to multiple dealers at the same time, are conceptually distinct from
those surrounding RPM. More specifically, the CCM's concerns stem from the role that the
dissemination of the price lists may play in improving transparency at the dealer level of the supply
chain, thus leading to higher downstream prices through facilitating dealer coordination/softening
dealer competition. The relevant legal and economic framework for assessing the above concerns
is consequently different from that of RPM”.
Subsequent paragraphs of the response of Panagora Marketing Co Ltd further provides for
arguments that price coordination is unlikely.
7.33 The Executive Director reiterates that, the Act does not require such assessments to be done.
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The Report of the Executive Director explains clearly that Panagora Marketing Co Ltd’s practice of
sending the price list forms an integral part of the reproached conduct of RPM and should therefore
be considered holistically rather than in isolation.
Although an assessment of potential transparency may not be warranted, for the sake of clarity,
the Executive Director is providing some further insights. The fact that the same price list is sent to
all dealers and that dealers are copied in the same e-mail will automatically make the dealers aware
that their competitors are being provided with the same wholesale price. This will create a
transparency among dealers. Had the price list been sent separately, this would have maintained
an element of uncertainty in the mind of the dealers as to the wholesale price that their competitor
is paying and as to what would have been the latter’s resale price. It is thus submitted that the
practice of Panagora Marketing Co Ltd to send a common price list in the same e-mail to dealers
reduced this element of uncertainty.
The common price list will further accentuate the anti-competitiveness of the alleged conduct
rather than constituting in itself and in isolation an element leading to price coordination.

Response in relation to Promotional Sales
7.34 Paragraph 28 of the Response of Panagora Marketing Co Ltd provides that:
“There was no meeting of the minds in relation to the application of the proviso in the footnote. In
that respect, and as a matter of example, Panagora affirms that its dealers have never taken this
proviso in the footnote into consideration and on the contrary, the prices have always been freely
fixed by them”.
7.35 By accepting the deals as per the deal sheets, the acceptance of the dealers extends also to the
acceptance and/or to the acquiescence of the conditions as contained in the deal sheet. Therefore,
unless dealers explicitly contest the impugned clause with Panagora Marketing Co Ltd and the latter
considers the objections of dealers to the clause, it is evident that dealers have accepted the
impugned clause in the deal sheet.
As explained in the Report, because the impugned clause forms an integral part of the offer, it
cannot be argued that the offer is accepted by dealers without accepting the impugned clause.
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As also explained in the report, even if the clause was not abided to by dealers, this does not
exculpate Panagora Marketing Co Ltd from a breach of Section 43 of the Act.
7.36 Paragraph 29 of the Response of Panagora Marketing Co Ltd provides that:
“On the one hand, Panagora notes that the CCM heavily relies on an email dated 10 May 2012
emanating from [] in Annex V of its Provisional Findings Report. It is the first time that the said
document is referred to by the CCM and Panagora takes strong objection to the fact that the
existence of this correspondence (which seems to have been edited) has neither been put to its
author, nor to Panagora in the course of its investigation, in utter breach of rules of fairness and
thereby depriving both of them of the opportunity of expressing themselves in connection thereto.
On the other hand, Panagora annexes affidavit evidence (Annex B) emanating from the same []
attesting to the fact that the latter has always been free to determine and did in fact determine its
own price and that Panagora has never cancelled any promotion as a result thereof”.
7.37 The Provisional Report presented Panagora Marketing Co Ltd with the opportunity to provide its
views on the contents of the Report including the said email.
Nevertheless, by way of letter dated 1st July 2015, bearing reference INV025/01G15/SB/1, the
Executive Director has provided Panagora Marketing Co Ltd with copies of the e-mail and additional
e-mail emanating from [] relevant to Annex V of the Provisional Findings Report. The response
of Panagora Marketing Co Ltd to the letter is discussed in the section ‘Response of Executive
Director to Additional comments of Panagora Marketing Co Ltd.’ The said correspondences have
been reproduced at Annex IX of this Report.
In so far as the email of [] addressed to [] is concerned, it is clear that an agreement was
reached between [] and the recipient of the email as written in email and which reads as: “as
agreed retail price should not be below [].”[emphasis added]. The affidavit does not in any way
demonstrate that an agreement was not reached through the said email.
Concerning the affidavit of the representative of [], neither the fact that the agreement was not
implemented nor that deviation from the agreement was not penalized would exculpate Panagora
Marketing Co Ltd from the breach. For instance, and as explained earlier it was held in Activision
Blizzard Germany GmbH v European Commission that “in order to arrive at a finding that an

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS

INV025 – Final Report

72

agreement prohibited under art.81(1) EC had been concluded, it was not necessary in all cases to
determine whether a system for monitoring and imposing penalties had been set up”. In A. Ahlström
OY and Others v. E.C. Commission, the ECJ held that “Neither the fact that the clause was inserted
negligently nor that it was never implemented can save it from the prohibition under Article 85(1)”.
7.38 Paragraph 30 of the Response of Panagora Marketing Co Ltd provides that:
“The key differentiating factor between RPM and other vertical agreements, which explains why
RPM is sometimes viewed with greater suspicion, is that RPM can give rise to horizontal
coordination. This reasoning is echoed by the CCM in its PF. In order for the conduct to amount to
RPM, it should reasonably be expected to assist or facilitate dealer coordination. However,
Panagora strenuously denies that the insertion of the footnote on its deal sheets resulted in any
dealer coordination”.
7.39 It is clarified that RPM as defined by Section 2 of the Act is “an agreement between a supplier and
a dealer with the object or effect of directly or indirectly establishing a fixed or minimum price or
price level to be observed by the dealer when reselling a product or service to his customers” and
Section 43 provides that such agreements are void.
Consequently, when assessing whether a vertical agreement constitutes RPM, the only
determination which has to be made is whether the said agreement has the object or effect of
directly or indirectly establishing a fixed or minimum price or price level to be observed by the
dealer when reselling a product or service to his customers. The Act thus does not require that the
effects of the said agreement on competition be considered when making a determination as to
whether a vertical agreement constitutes RPM under the Act.
7.40 Paragraph 33 of the Response of Panagora Marketing Co Ltd provides that:
“It is therefore inconceivable that the practice could have resulted in dealer coordination. Indeed,
Panagora had no incentive to facilitate dealer coordination given that this would ultimately result
in reduced sales, and hence profits, for Panagora (for all the reasons already set out above]. It
follows that the ambit of RPM (which RPM is denied) is in fact a lot more limited than what the CCM
suggests. This is represented by the fact that two out of the seven dealers have specifically asked
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to have their own deal sheet without the said proviso, which was accepted by Panagora, showing
that there was no imposition by the latter”.
7.41 The Executive Director is not required by Section 43 of the Act to assess the effects of an agreement
of which the object itself is contested. It is reiterated that the impugned clause has the clear object
of setting a minimum price on the dealers who are accepting the deal. Further, as explained in the
Report and as repeated above, the fact an agreement, which has an anticompetitive object, was
not abided to or did not have the desired effects, does not exculpate Panagora Marketing Co Ltd
from a breach of the Act.
It is further submitted that the impugned clause, even if there were different deals given to different
dealers, would if applied, restrict the discretion of dealers to set their own and independent price
to the limit set and thus would eventually distort price competition; irrespective of whether or not
there is coordination.
7.42 Paragraph 34 of the Response of Panagora Marketing Co Ltd provides that:
“Furthermore, the CCM has relied solely on the assertion that Panagora's conduct results in an
offence caused purely and simply by object and has (wrongly) failed to consider the lack of any
adverse effect of such a conduct on competition and the market in general. Again, Panagora invites
the CCM to adopt a rule of reason approach in line with the general international trend in
addressing the issue, as opposed to the per se rule which would result in the iniquitous situation
whereby a superfluous and ignored footnote with no effect whatsoever triggers very severe
financial consequences”.
7.43 It is reiterated that the Act does not require any assessment of the effects of an agreement which
has an anticompetitive object. RPM remains a per se offence under the Act. Notwithstanding, the
submission of Panagora Marketing Co Ltd that the impugned clause was on its deal sheets by
oversight and was superfluous, may be considered in determining the level of penalties to be
imposed on the latter for any breach of the Act.
7.44 Paragraph 35 of the Response of Panagora Marketing Co Ltd provides that:
“Panagora specifically denies that there was any "conscious effort" to enforce the proviso in the
agreement as the CCM suggests. Consequently, Panagora submits that it is most unfair to arbitrarily
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disregard any mitigating factor based solely on the above, and invites the CCM to reconsider its
stance in this respect”.
7.45 This comment is dealt with in the section entitled ‘Response of Executive Director to additional
comments of Panagora Marketing Co Ltd.’

Other comments of Panagora Marketing Co Ltd
7.46 Panagora Marketing Co Ltd has in reply to Paragraph 4.11 (a) of the Provisional Findings Report
submitted that:
(i)

“For chilled variable weight chicken, which is made to order, the practice since before
2009 has been as follows: - the dealer provides its desired resale prices to Panagora, in
order for Panagora to affix these prices on its products. This practice dates back to
before the coming into force of the Competition Act. It is thus incorrect to state that it
is Panagora that determines the resale price.

(ii)

For frozen variable weight chicken, which is made to stock, based on industry
specifications, the goods are already labelled by the producer (AVIPRO) with a tentative
selling price before being stored. Once this process is completed, it is not feasible to
adapt the prices for each and every of the 4000 various retailers. For this reason, the
system of "made to order" cannot be extended to frozen Chantecler trays. With over
[] orders processed every month at the company level, for its 4000 clients, the use of
itemised price tags is clearly not a possible option from a logistical point of view for
Panagora.

The problem would be further heightened if products priced initially for particular dealers
are then not ordered by those dealers. If this were to occur then any remaining stocks could
not be sold directly to other dealers (since the price label would be incorrect for that dealer)
and hence the producer would be left with the burden of handling the leftovers.
Moreover, it is relevant to point out that this practice of price tagging of branded items by
different local producers has become an industry standard for reasons mentioned earlier,
with similar practices observable on other pre-packed frozen variable weight products like
meat cuts (lamb, beef, buffalo, etc..) in supermarkets”.
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7.47 For the price labelling of its frozen Chantecler branded chicken, Panagora could have considered
other means which would be compliant with the Act, while maintaining the discretion of resellers
to determine their own price to be affixed.
It is further reiterated that the conduct under investigation comprises of many sub-conducts and
therefore when making an assessment as to whether there is any breach of Section 43 of the Act,
all the conducts should be considered holistically, rather than separately.
7.48 Panagora Marketing Co Ltd has in reply to Paragraph 4.11 (b) and (c) of the Provisional Findings
Report submitted that:
“Paragraph 4.4 of the CCM Guidelines No.3 on Collusive Agreements (CCM 3) clearly stipulates that
it is the responsibility of the reseller to ensure that the words 'recommended price' appear next to
the resale price. It is therefore not the responsibility of Panagora to do so.
As such, this point alone indicates that there is no RPM by object in the affixation of the price by
the supplier in the sale of variable weight products.
There is no legal requirement that mention be made of recommended price in a price list. As stated
above in reply to paragraph 4.11 (b), it is the dealer who shall ensure that a recommended price
appears next to the resale price, once it has been indicated”.
7.49 The response of Panagora Marketing Co Ltd to Paragraph 4.11 (b) has already been addressed
above. Although there is no specific legal requirement to the effect that where a recommended
price appears of the price list of the supplier, it must affix the words ‘recommended price’, it is
explained in the Report that the said price list forms part of the reproached conduct, and must be
considered holistically and not in isolation. As explained, the price as mentioned in the price list is
the price that is determined by Panagora and it is the price which is eventually affixed on the
product.
7.50 Panagora Marketing Co Ltd has in reply to Paragraph 4.16 of the Provisional Findings Report
submitted that:
“The CCM is correct to acknowledge that the conduct could only conceivably amount to RPM if
dealers were prevented from or were otherwise unwilling to change the retail price from that
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affixed by Panagora. However, as explained above, nothing prevents the dealers from changing the
price and in actual fact they regularly do”.
7.51 Such were not the arguments of paragraph 4.16 of the Provisional Findings Report. It is argued that
the way the price is affixed, it is far from being merely a recommended price but would eventually
amount to the offer price of the reseller, unless the reseller changes the affixed price. Therefore,
this does not mean that the conduct does not amount to RPM in breach of Section 43 of the Act,
even if resellers change the price.
7.52 Panagora Marketing Co Ltd has in reply to Paragraph 4.18 and 4.19 of the Provisional Findings
Report submitted that:
“The affixing of labels on Panagora's variable weight products is for efficiency reasons, and is
common place in the broader fast moving consumer goods industry
Panagora denies the CCM's interpretation that "where a supplier affixes a minimum price on a
product [...] resale price maintenance".
Since dealers in practice vary the price affixed on the label, it should logically be considered as a
non-binding price”.
7.53 It is submitted that efficiency reasons do not exculpate Panagora Marketing Co Ltd from a breach
of the Act. The Act clearly requires that the words ‘recommended price’ shall appear next to the
price where such price appears on the product. As explained, the conduct under investigation would
have as likely effects the reduction of the discretion of resellers to determine and affix their own
independent resale price.
The Act further provides that a supplier may recommend a price provided that the price is not
binding and the Report explains at length how the system amounts to a breach of the Act and not
a ‘non-binding recommended price’.
7.54 Panagora Marketing Co Ltd has in reply to Paragraph 4.21 of the Provisional Findings Report
submitted that:
“In fact dealers can change the prices on the label without tampering with the expiry date”.
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7.55 It is submitted that dealers would nevertheless have to alter the label, in which the price forms an
integral part.
7.56 Panagora Marketing Co Ltd has in reply to Paragraph 4.39 of the Provisional Findings Report
submitted that:
“Panagora takes note of the CCM's admission that it is for the reseller to affix the words
"recommended price".
7.57 This is a typing error and the sentence should have read: “Further to that, the affixing of a minimum
price on a product by the reseller supplier without the mention of the words ‘recommended’ price
is prohibited under the Act, without the need to establish an agreement properly so called”.
7.58 Panagora Marketing Co Ltd has in reply to Paragraph 5.23 of the Provisional Findings Report
submitted that:
“The alleged offensive wording only appears on the price list and not on invoices as stated by the
CCM.
The CCM states that "Panagora has tried to impose a minimum price by object."
Panagora takes note, that contrary to what was asserted in its Statement of Issues (4.40 p.29), the
CCM does not produce any evidence showing that the clause was imposed as alleged”.
7.59 It is submitted that the Report contains a list of dealers, provided by Panagora Marketing Co Ltd, to
whom such clause was applied in the deal sheet at Annex IV of the Provisional Findings Report
(Annex IV of this Report).
As explained, because it is an agreement which has an anticompetitive object, there is no need to
assess the effects. Therefore, the extent to which the agreement has had its desired effects, does
not exculpate Panagora Marketing Co Ltd from a breach of the Act.
7.60 Panagora Marketing Co Ltd has in reply to Paragraph 7.63 of the Provisional Findings Report
submitted that:
“Whilst denying any liability as alleged or at all, Panagora notes that the mitigating factor applied
by the CCM is arbitrarily set at []. It is felt that Panagora should have benefitted from the factor
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of [] used by the CCM in the case of chilled variable weight chicken. There is no plausible
explanation and/or justification for using the reduced factor since the mitigation stems from
Panagora's own initiative to print the words "recommended" next to the price on the impugned
labels, which initiative was identical in both cases”.
7.61 It is submitted that the mitigating factor for chilled Chantecler branded chicken consists mainly of
the fact that Panagora Marketing Co Ltd affixed the words ‘recommended price’ and the fact that
Panagora Marketing Co Ltd did take various steps to allow certain dealers to determine their own
price to be affixed at a certain period of time. However, the latter step has not been taken by
Panagora Marketing Co Ltd in respect of frozen Chantecler branded chicken.
7.62 Panagora Marketing Co Ltd has in reply to Paragraph 7.70 of the Provisional Findings Report
submitted that:
“Panagora seriously disputes the line of reasoning adopted by the CCM under this paragraph.
Assuming there was a violation of the law by Panagora "by object" (which is forcefully denied), it
would be conceptually wrong in law to deprive Panagora of the mitigation to which it is entitled by
virtue of its spontaneous initiative to expunge the proviso in the footnote from its deal sheets just
because "in at least one occasion Panagora has attempted to enforce the agreement.
In addition, it is further submitted that the CCM fails to take into account the lack of any effect of
the impugned footnote on competition whilst assessing the penalty. The result would be that a
mere "technical breach" would attract astronomical and unwarranted penalties. This failure
appears to go against what the CCM itself suggests is its modus operandi in paragraph 5.26 of the
PF.”
7.63 The base percentage of the fine has been set low taking all these elements into account.
7.64 Panagora Marketing Co Ltd has in reply to Paragraph 7.72 of the Provisional Findings Report
submitted that:
“Panagora denies any liability but notes, "en passant", that the CCM has used a flat rate to calculate
the penalty contrary to the method used under paragraph 7.65 of the PF. This methodology
artificially increases the penalty in that it multiplies the most recent turnover by the years of alleged
breach without acknowledging that Panagora's turnover has steadily improved year after year from
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2010 to 2014. Had the CCM taken this point into account the result would have been a much lower
figure. Panagora consequently invites the CCM to revise the figure arrived at on this basis”.
7.65 Via an IRN dated 30th September 2014, the Executive Director has requested Panagora Marketing
Co Ltd to provide to the CCM its relevant turnover on a yearly basis. Panagora Marketing Co Ltd
was also informed that this revenue figure may be used for the calculation of fines. However,
Panagora Marketing Co Ltd did not provide the requested figures for each of the calendar/financial
years, and thus the turnover of the previous year multiplied by the number of years of breach has
been used for the purposes of determining the level of financial penalties.
However, after receipt of the comments of Panagora Marketing Co Ltd and further request, it did
provide the CCM with yearly promotional figures where the contested clause appears. Therefore,
the recommended fine has been revised accordingly.

Response of Executive Director to Additional Comments of Panagora
Marketing Co Ltd
7.66 Further to the comments of Panagora Marketing Co Ltd on the Provisional Findings Report, the
Executive Director (by way of letter dated 3rd June 2015, bearing reference INV025/03F15/SB/1),
invited the former to provide further information and clarifications with regards to its views56.
Panagora Marketing Co Ltd was also, in the same letter, invited for a meeting to discuss these issues.
A meeting was held between representatives of Panagora Marketing Co Ltd and the CCM on 25 th
June 2015.
7.67 Panagora Marketing Co Ltd responded to the said letter on 30th June 2015 and made further
submissions to the Executive Director on the 28th July 2015. While the correspondences have been
reproduced at Annex IX of this Report, the paragraphs below provide the views of the Executive
Director on the additional submissions made by Panagora Marketing Co Ltd.
7.68 Panagora Marketing Co Ltd contends at Paragraph 14 of its Response to the Provisional Findings
Report that ‘The reality is that prices have been determined by the dealers individually as from 2008
and Panagora has evidence to substantiate this’. In his letter dated 3rd June 2015, the Executive

56

Refer to Annex IX for a copy of the letter
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Director informed Panagora Marketing Co Ltd that “The CCM has taken note of both the fax from
[] put forward by Panagora as evidence. However, both documents appear to be requests
from dealers and do not demonstrate whether Panagora had indeed accepted the requests.
Panagora is requested to provide further evidence which may eventually demonstrate that
those requests were acceded to by Panagora”.
7.69 Panagora Marketing Co Ltd averred in its letter dated 30th June 2015, that despite the fact that the
directives of the said retailers were duly implemented, it has been unable to ‘trace out written
evidence in support of the said implementation for the year 2008’. However, Panagora Marketing
Co Ltd provided evidence of one instance where it agreed to such request from [] in relation to
chilled chicken. This has been taken into account in this Report.
7.70 Panagora Marketing Co Ltd argued that the email of [] dated 10th May 2012 provided to it
through the Provisional Report was edited and incomplete. The CCM informed Panagora Marketing
Co Ltd that the email was not edited by the CCM. Nevertheless, by way of letter dated 1st July 2015,
bearing reference INV025/01G15/SB/1 (reproduced at Annex X of this Report), the Executive
Director provided to Panagora Marketing Co Ltd additional documents (e-mails) relevant to the
email of [] and invited the latter to provide its comments on the content of the documents.
7.71 Panagora Marketing Co Ltd responded to the letter dated 1st July 2015 on 28th July 2015. In its latter
correspondence (reproduced at Annex X of this Report), while informing the CCM that it can neither
confirm the provenance of the documents nor confirm their authenticity, Panagora Marketing Co
Ltd denied any monitoring of the impugned condition in the deal sheet and averred that retailers
have always been free to sell the products featured on the deal sheet at a price which was
determined by the latter, which was below the wholesale price which featured on the deal sheet.
Panagora Marketing Co Ltd provided a bundle of documents in support of its contentions.
7.72 Further to the apprehensions of Panagora Marketing Co Ltd with regards to the email of [], and
given that the email was reproduced from a data set seized by Cyanre – The Computer Forensic Lab
(Pty), the Executive Director requested the latter to verify the authenticity of the emails.
7.73 Through the Sworn Affidavit of [], employed as Senior Consultant – Digital Forensic Analyst and
First Responder at Cyanre, the latter confirmed both the provenance and the authenticity of the e-
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mails. A copy of the said affidavit, which has been reproduced at Annex XI of this Report, was
submitted to Panagora Marketing Co Ltd on 21st September 2015.
7.74 Panagora Marketing Co Ltd further argued that the email of [] did not amount to an enforcement
of the reproached clause as the price practiced by the dealer to whom the email was sent was below
the ‘normal wholesale price’, therefore below the minimum price of the clause.
7.75

The contested clause prohibits resellers from selling the products offered as per the deal sheet
below the normal price, which price is construed to be the normal wholesale price. Indeed, the
email of [] states that ‘Additional discount on Chantecler Poulet Entier Frais and as agreed retail
price should not be below [].’ As per the corresponding deal sheet, the ‘Normal w/s price’
(normal wholesale price) was []. As per evidence submitted by Panagora Marketing Co Ltd, the
price which was set during that period by the reseller was []. The price set by the reseller was
therefore indeed below the normal wholesale price as per the deal sheet.

7.76 However, it is noted that in the email sent by [], he imposed a new price restriction. He required
the reseller not to sell the product below []. Although that minimum price was below the normal
wholesale price, Panagora Marketing Co Ltd did indeed impose a minimum price on the reseller,
which was agreed by the reseller as stated in the email. The effective price set by the dealer was
indeed above the agreed minimum price. Therefore, that email in itself would amount to an
agreement, on its own, amounting to RPM.
7.77 Nevertheless, it is possible that the minimum price of [] was set independently of the reproached
clause. Therefore, it is possible that the email, although restrictive in the form of a RPM in itself,
was not a result of a monitoring and enforcement of the reproached clause but a separate
restriction. Hence, the Executive Director has been amenable to reconsider the seriousness of the
RPM in terms of the recommended fines. However, it must be noted that the email in itself is
restrictive, which is also taken into account.
7.78 Panagora Marketing Co Ltd claimed that the reproached clause has not been enforced and that on
several occasions dealers indeed set their price below the normal wholesale price. To substantiate
its argument Panagora Marketing Co Ltd provided the CCM with various catalogues of dealers
whereby the price of the products as set by the dealer appear and the corresponding deal sheets.
Upon analysis of this submission it appears that in the majority of cases the price of the dealer was
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set above the normal wholesale price. Nevertheless, there are some instances within the
submission where the price set by the dealer was indeed below the normal wholesale price.
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8. Direction and/or Financial Penalties
8.1

The assessment carried out in the previous chapter has established the existence of three types of
agreements that may amount to RPM in breach of Section 43 of the Act. The first set of agreements
relate to a RPM with regards to the normal sales of PPVW chilled ‘Chantecler’ branded chicken; the
second set of agreements relate to a RPM with regards to normal sales of PPVW frozen ‘Chantecler’
branded chicken; and the third one relates to a RPM with regards to promotional sales made
through ‘deal sheets’ containing the alleged restrictive clause.

8.2

Section 58 of the Act provides that for breaches of the provisions of Section 43 of the Act, the
Commission may impose appropriate directions on an enterprise to ensure that it ceases to be party
to the restrictive agreement. As provided for in Section 59 of the Act, the Commission may also
impose financial penalties on the enterprise concerned.

8.3

This chapter of the Report provides an overview of the legal provisions with regards to directions
and financial penalties and then assesses the potential direction that may be appropriate to this
investigation. This chapter also provides for the factors that may be appropriate to consider in
determining the amount of financial penalty, if applicable, and recommends indicative figures for
the financial penalties, if applicable, for the Commission’s determination.

8.4

As explained in this chapter, although Panagora Marketing Co Ltd may have already taken certain
actions that may lessen the seriousness of the agreements, the Executive Director is of the view
that there is need for further directions to ensure that the enterprises concerned cease to be party
to the agreements.

8.5

Further, given the nature and gravity of the agreements, the Executive Director is of the view that
financial penalties are warranted in this particular case and therefore recommends the imposition
of financial penalties. Nevertheless, the final decision as to whether to impose directions and/or
financial penalties and the quantum of such penalties remains with the Commission. However, the
Executive Director has, in this chapter, provided the elements that the Commission may consider
in making such determination.
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Legal framework
8.6

Section 58 of the Act provides that:
(1) Where a restrictive agreement falls within the scope of sections 41, 42 and 43, the Commission
may give the enterprise such directions as the Commission considers appropriate to ensure that
the enterprise ceases to be a party to the restrictive agreement.
(2) A direction under subsection (1) may, in particular, require the enterprise to terminate or
modify the agreement within such period as may be specified by the Commission.
(3) A direction given under this section shall be in writing.

8.7

Section 59 of the Act provides that:
(1) The Commission may, in relation to a restrictive agreement falling within the scope of sections
41, 42 and 43, in addition to, or instead of, giving a direction, make an order imposing a financial
penalty on the enterprise.
(2) The Commission shall not impose a financial penalty unless it is satisfied that the breach of the
prohibition was committed intentionally or negligently.
(3) Where the Commission imposes a financial penalty on an enterprise, the financial penalty shall
not exceed 10 per cent of the turnover of the enterprise in Mauritius during the period of the
breach of the prohibition up to a maximum period of 5 years.
(4) An order imposing a penalty under subsection (1) shall be in writing and shall specify the date
before which the penalty is required to be paid.

8.8

Therefore the Act provides that for breaches of Section 43 both directions and financial penalties
may be applicable.

8.9

It is clear from the above provision that the Commission has the discretion to determine the fine,
which nevertheless must not exceed 10% of the turnover of the enterprise in Mauritius during the
period of the breach of the prohibition for a maximum period of 5 years.
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8.10 The Commission is also granted the power to provide immunity and leniency in relation to the
financial penalty as provided under section 59(7) of the Act. The Act defines immunity as the ‘total
exemption from financial penalty’ and leniency is defined as ‘partial exemption from financial
penalty’.
The CCM Guidelines on Financial Penalties
8.11 The CCM Guidelines on Remedies and Penalties (CCM Guidelines 6) provides for the method to
calculate financial penalties. The imposition of such penalties has two objectives namely to reflect
the seriousness of the breach and to deter enterprises from engaging in anti-competitive
practices57.
8.12 Paragraph 2.6 of CCM Guidelines 6 provides that:
A financial penalty imposed by the CCM under section 59 of the Act will be calculated taking into
consideration the following:
(a) the turnover of the enterprise in Mauritius in the last business/financial year, multiplied by the
duration of the breach;
(b) Adjustments to reflect other relevant factors such as deterrent value and any further aggravating
or mitigating factors;
(c) To a maximum of 10% of the turnover of the turnover of the enterprise in Mauritius in the last
business/financial year, multiplied by the duration of the breach.
8.13 Mathematically this can be represented as below:
[]
Where,
P is the Financial Penalty []
B is the base penalty amount

57

Paragraph 2.2 of CCM6
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T is the annual turnover of the enterprise for the last financial year
D is the duration of the breach []
M represents mitigating factors []
A represents aggravating factors []
8.14 CCM Guidelines 6 provides that the relevant turnover, T, will be the net turnover58 of the enterprise
in Mauritius for the last business year preceding the date on which the decision of the CCM is taken.
It is further provided that where the enterprise is a group of companies the turnover of the affected
market will be used for the purposes of calculation.
8.15 CCM Guidelines 6 also provides that the CCM will take into account the seriousness of the breach
and deterrence effect of the penalty. This can be taken at two levels, namely while setting the base
and while considering the overall penalty amount.
8.16 Mitigating factors, M, includes59 among others:
(a) role of the enterprise, for example, that the enterprise was acting under duress or pressure;
(b) genuine uncertainty on the part of the enterprise as to whether the agreement or conduct
constituted a breach;
(c) adequate steps taken with a view to ensuring compliance with section 41, 42 and 43 of the Act,
for example, existence of any effective compliance programme;
(d) termination of the breach as soon as CCM intervenes; or
(e) co-operation which enables the enforcement process to be concluded more effectively and/ or
speedily.
8.17 Aggravating factors, A, includes60 among others:

58

Net turnover is defined as the value of sales of goods and services
Paragraph 2.16 of CCM 6
60
Paragraph 2.15 of CCM 6
59
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(a) role of the enterprise as a leader in, or an instigator of, the infringement;
(b) involvement in or awareness by directors and senior management;
(c) retaliatory or other coercive measures taken against other undertakings aimed at ensuring the
continuation of the breach;
(d) repeated breaches by the same enterprise or other enterprise in the same group;
(e) breaches which are committed intentionally rather than negligently; or
(f) retaliatory measures taken or commercial reprisal sought by the enterprise against a leniency
applicant.
8.18 As mentioned earlier the Act provides the Commission with the possibility to grant immunity or
financial penalties. The CCM Guidelines 3 provides for the conditions for immunity and leniency.
8.19 Paragraph 5.5 provides that immunity can be granted when the following conditions are met:
(a) The enterprise is the first to provide the CCM with evidence of the cartel activity before an
investigation has commenced, provided that the CCM does not already have sufficient information
to establish the existence of the alleged cartel activity;
(b) The enterprise:
i. Provides the CCM with all the information, documents and evidence available to it
regarding the cartel activity, as required by the CCM;
ii. Maintains continuous and complete co-operation throughout the investigation and until
the conclusion of any action by the CCM as a result of the investigation; and
iii. Refrains from further participation in the cartel activity from the time of disclosure of
the cartel activity to the CCM (except as may be directed by the CCM).
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iv. The enterprise did not initiate the cartel, or take steps to coerce other enterprises into
participating in the cartel61.
8.20 Paragraph 5.8 of CCM Guidelines 3 provides the conditions under which an enterprise may benefit
from reduction in fines of up to 100% which are as follows:
(a) The enterprise seeking immunity is the first to provide the CCM with evidence of the cartel
activity;
(b) This information is given to the CCM after the Executive Director has started an investigation
but before the Executive Director has submitted his report to The CCM (which the latter considers
a final report from the Executive Director) for breach of section 41, 42 and
(c) The enterprise:
i. Provides the CCM with all the information, documents and evidence available to it
regarding the cartel activity, as required by the CCM;
ii. Maintains continuous and complete co-operation throughout the investigation and until
the conclusion of any action by the CCM as a result of the investigation; and
iii. Refrains from further participation in the cartel activity from the time of disclosure of
the cartel activity to the CCM (except as may be directed by the CCM).
iv. The enterprise did not initiate the cartel, or take steps to coerce other enterprises into
participating in the cartel62.
In giving such reduction the CCM must take into account the stage at which the enterprise comes
forward, the evidence already in the CCM’s possession and the quality of information provided by
the enterprise63.
8.21 Thus the abovementioned formula may be adapted to take into account reduction in fines as
follows:

61

This clause was waived under the Amnesty programme which came to an end on 23 rd May 2014
This clause was waived under the Amnesty programme which came to an end on 23rd May 2014
63
Paragraph 5.9 of CCM 3
62
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[]
Where R is the reduction being provided to the enterprise under leniency and 0 ≤ R ≤ 100
Other Jurisdictions
8.22 The Office of Fair Trade (OFT) and the European Commission (EC) uses a similar approach. In its
Guidance as to an appropriate amount of a financial penalty the OFT provides for a six-step
approach64 as follows:
(a)

calculation of the starting point having regard to the seriousness of the infringement (B) and
the relevant turnover of the undertaking (T)

(b)

adjustment for duration (D)

(c)

adjustment for aggravating (A) or mitigating (M) factors

(d)

adjustment for specific deterrence and proportionality (B and P criteria)

(e)

adjustment if the maximum penalty of 10 per cent of the worldwide turnover of the
undertaking (P criteria)

(f)

adjustment for leniency and/or settlement discounts (R).

8.23 Note that the OFT Guideline provides that ‘relevant turnover will be calculated after the deduction
of sales rebates, value added tax and other taxes directly related to turnover.’65
8.24 In its Guideline on the method of setting fines66 the EC provides that it will use a two-step approach
as follows:
(a)

First, the Commission will determine a basic amount for each undertaking or association of
undertakings.

(b)

Second, it may adjust that basic amount upwards or downwards.

64

http://www.oft.gov.uk/shared_oft/business_leaflets/ca98_guidelines/oft423.pdf
Paragraph 2.7 of the OFT Guideline
66
http://eur-lex.europa.eu/legalcontent/EN/ALL/;jsessionid=G4gNTzXRLzjdpQGw2z2Z4p5yB8CJDJdrxXKWNhG08HH8sh7F2ts4!319677390?uri=CEL
EX:52006XC0901(01)
65
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8.25 The EC provides that the basic amount of the fine will be related to a proportion (B) of the value of
sales (T), depending on the degree of gravity of the infringement (B), multiplied by the number of
years of infringement (D). The basic amount may be increased where the EC finds that there are
aggravating factors (A) or reduced where there are mitigating factors (M).
8.26 It must be noted that the EC Guideline provides that ‘the value of sales will be determined before
VAT and other taxes directly related to the sales.’67
Conclusion
8.27 It can therefore be seen that the Commission can impose directions or financial penalties or both
in relation to breaches of the provisions of Section 43 of the Act.
8.28 Based on the provisions of the Act and the CCM Guidelines, supported by the experience of other
jurisdictions the following formula will be used for the calculation of fines:
[]
8.29 Given that in this case there has been no application for leniency, R would be ‘0’ and hence the
formula would be:
[]

Direction & Financial Penalties with regards to Dealers
8.30 As explained earlier, by its very definition, an agreement would involve more than one party and a
vertical agreement will involve parties in at least two different stages of the supply chain. In all the
agreements in this investigation, the supplier is Panagora Marketing Co Ltd and the dealers are
resellers of ‘Chantecler’ branded chicken. The agreements in relation to normal price are
agreements between Panagora Marketing Co Ltd and dealers of PPVW ‘Chantecler’ branded
chicken products. The RPM with regards to the promotional price encompasses agreements
between Panagora Marketing Co Ltd and the dealers to whom sales were effected with the ‘deal
sheet’ containing the alleged restrictive clause.
8.31 This section assesses whether there is need for any direction and/or financial penalties on dealers.

67

Paragraph 17 of the EC Guideline

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS

INV025 – Final Report

91

8.32 As explained in earlier sections the various conducts and practices being reproached have been put
in place by Panagora Marketing Co Ltd and thereon acquiesced by the various dealers. This is to be
contrasted with cases where the dealers also take an active role in the setting up, monitoring and
enforcement of the agreement. Where dealers have or a particular dealer has an active role in the
implementation of the agreement it will be equally liable to the harm caused by the agreement;
consequently its conduct must be changed through directions and it may be liable to financial
penalties also. The active participation of dealers in the setting and implementation of such
agreements further increases the seriousness of the agreement.
8.33 In this particular case, however it seems that the role of dealers have been limited to the exception
that they have acquiesced to the agreements and in rare cases objected to the agreement. Even
when such objection arose they later on continued to accept the conduct and hence continued to
acquiesce.
8.34 Given that the reproached conduct has been set up by Panagora Marketing Co Ltd, the elimination
of the reproached conducts of Panagora Marketing Co Ltd would mainly be within the control of
Panagora Marketing Co Ltd. For the conduct with regards to the normal price, it is Panagora
Marketing Co Ltd which decides on the price and the pricing information on the label. The price list
for normal price is also designed and sent by Panagora Marketing Co Ltd itself. With respect to
promotional offers the deal sheet is produced and issued by Panagora Marketing Co Ltd and its
modification will be at its discretion. Therefore, based on the nature of the agreements, the
Executive Director is of the view that directions to cease the agreement at source would mainly
concern Panagora Marketing Co Ltd and therefore should be aimed at it.
8.35 The main benefit from this agreement seems to accrue to the supplier. The agreement would
eventually limit the ability and discretion of dealers to determine their own prices. Indeed where
the supplier determines a price to be affixed on a product, the onus is on the supplier to make it
clear that such price is merely the recommended price. Section 43 (3) of the Act stipulates that
‘where a supplier or producer has recommended a minimum resale price to a reseller of goods and
the resale price appears on the goods, the words “recommended price” shall appear next to the
resale price’. Given that the price has been affixed by the supplier it is the responsibility of the
supplier to affix the words ‘recommended price’ on the label and not the dealers.
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8.36 Indeed the matter of concern with regards to normal sales is the price as determined and affixed
by Panagora Marketing Co Ltd. There is no evidence of the participation of dealers in the
determination of that price on an ongoing basis.
8.37 The question which arises now is whether financial penalties should be imposed on dealers as they
are party to the set of vertical agreements.
8.38 The European Commission’s decision relating to Kawasaki68, provides that dealers were not parties
to the Commission’s investigation, given that it was not “in their interest in enforcing the export
prohibition which was a restriction on their commercial freedom” and that the dealers were not
actively involved in ensuring the enforcement of the export prohibition.
8.39 It was held in the European Commission’s decision in relation to Volkswagen69 in 1998 that “the
Italian dealers as parties with Volkswagen, Audi and Autogerma to an agreement aimed at
preventing or restricting parallel exports, are victims of the restrictive policy introduced by the
other parties to their contracts, to which they consented under pressure. The dealers did not
actively cooperate. The Commission is therefore not imposing a fine on them”.
8.40 The same reasoning was followed in the European Commission’s decision relating to Opel70
whereby it was held that, “…it is appropriate to impose a fine on Opel Nederland BV, which
intentionally infringed Article 81, as well as on General Motors Nederland BV, which is equally
responsible…The Dutch Opel dealers, as participants together with Opel Nederland BV through
agreements to prevent or limit exports, are victims of the restrictive policy decided by their
contracting party, to which they had to agree under pressure. The dealers did not participate
actively. The Commission is therefore of the opinion that no fine should be imposed on them”.
8.41 In the present case, the dealers did not play an active role in the institution and enforcement of the
agreement. Dealers also, do not seem to have a say in the resale price or minimum price as
determined by Panagora Marketing Co Ltd. The agreements seem to have been ‘imposed’ by
Panagora Marketing Co Ltd rather than negotiated jointly with dealers. It is arguable to what extent

68

OJ 1979 L16/9 , [1979] 1 CMLR 448 (Case IV/29.430)
OJ 1998 L252/47, [1998] 5 CMLR 47 (Case IV/35.733)
70
OJ 2001 L59/1, [2001] L59/1, [2001] 4 CMLR 1441 (Case COMP/36.653)
69
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the agreement will benefit dealers as compared to the benefit that it may bring to the supplier. In
such circumstances, the imposition of financial penalties on the dealers is not justified.
8.42 Based on the above assessment, the Executive Director does not consider the dealers to be a main
party to the investigation, though they are party to the agreement. Consequently the Executive
Director is of the view that directions and/or penalties on dealers is not warranted in this case.

Directions to Panagora Marketing Co Ltd
8.43 As explained earlier there are three distinct agreements that may amount to RPM. The
characteristics of the two agreements in relation to normal sales are very similar. Therefore, the
proposed directions with regards to the two agreements that relate to normal sales are also
common, to a certain extent. The proposed directions with regards to promotional sales is treated
separately.
8.44 The RPM with regards to the normal sales constitute of the following elements:
(a)

The practice of Panagora Marketing Co Ltd to determine on its own and affix the resale
price of PPVW ‘Chantecler’ chicken products on the product;

(b)

The words ‘recommended price’ does not appear next to the price affixed on the
products;

(c)

Panagora Marketing Co Ltd sends various price lists to its dealers and the price lists
contains a column entitled ‘Retail Price’. No mention is made that the ‘Retail Price’ is a
recommended retail price;

(d)

Panagora Marketing Co Ltd sends its price list, which contains both the wholesale and
retail prices, to various dealers in a single email wherein several dealers are copied and
can see which of their competitors are copied; and

(e)

At least one dealer has requested Panagora Marketing Co Ltd to affix its own (the dealer’s)
price on the product and was initially refused this possibility.

8.45 Therefore the Executive Director is of the view that the above matters of concern must be
addressed to ensure that the RPM with regards to normal price ceases to exist in its entirety. It must
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be noted that during the course of this investigation, Panagora Marketing Co Ltd has already taken
certain steps that may mitigate the RPM.
8.46 Dealers must be provided with the possibility of determining by themselves the price that they want
to practice without any undue hindrance on their independence. Panagora Marketing Co Ltd has
informed the CCM that with regards to PPVW chilled ‘Chantecler’ branded chicken dealers are now
offered the possibility to determine by themselves the price to be affixed on those products.
However, following meetings with dealers it appears that not all dealers are aware of this
possibility. Therefore, the Executive Director recommends that Panagora Marketing Co Ltd be
directed to inform all its dealers of PPVW chilled ‘Chantecler’ branded chicken products that they
may determine the price to be affixed on the label by the supplier.
8.47 Panagora Marketing Co Ltd has informed the CCM that currently it is not feasible to affix a price as
determined by the dealers on PPVW frozen ‘Chantecler’ branded chicken products.
8.48 Therefore, with regards to ’normal sales’, the Executive Director recommends that Panagora
Marketing Co Ltd be directed:
(a)

to remain at all times compliant with Section 43 of the Act and continue affixing the words
‘Recommended Price’ next to the resale price as determined by Panagora Marketing Co
Ltd and affixed on PPVW ‘Chantecler’ branded chicken products in a conspicuous manner;

(b)

where the resale price as determined by Panagora Marketing Co Ltd appears on its price
list, to clearly state that it is a ‘recommended price’;

(c)

not to send dealers price lists in such ways that would apprise the dealers of the price or
price list of other dealers;

(d)

in relation to PPVW chilled ‘Chantecler’ branded chicken, to inform all its dealers that they
may determine the price to be affixed on the label;

(e)

in relation to PPVW frozen ‘Chantecler’ branded chicken, within a period of 18 months
from the date of the Commission’s decision:

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS

INV025 – Final Report

95

(i) either, to offer dealers of PPVW frozen ‘Chantecler’ branded chicken the possibility to
determine, on their own, the price to be affixed on the product by Panagora Marketing
Co Ltd or its supplier, and to communicate this possibility to the dealers, or,
(ii) to propose the CCM with any other option that will satisfactorily address its concern and
implement the proposed option upon approval of the CCM; and
(iii) to inform the Executive Director of the option effectively chosen and report to the CCM
on the status of its implementation every 3 months, with appropriate supporting
evidence, until it is fully implemented.
8.49 In so far as it concerns the RPM with regards to promotional price, the main concern of the CCM
was the inclusion of the clause ‘Le fournisseur se réserve le droit d'annuler le tarif promotionnel au
cas ou certains produits sont vendus en dessous du prix normal’ in the ‘deal sheets.’ Therefore the
Executive Director recommends that Panagora Marketing Co Ltd be prohibited from including this
clause or any clause of similar intent of establishing a minimum resale price in the ‘deal sheets’ and
to direct Panagora Marketing Co Ltd to inform all dealers to whom ‘deal sheets’ with this clause has
been sent in the past that they are not bound by the clause.
8.50 Such RPM may adversely affect competition and may hinder the ability of dealers to compete on
price. The Executive Director is of the view that such agreements must be strongly deterred and
enterprises engaging in such conduct be sanctioned.
8.51 Further, the Executive Director is of the view that Panagora Marketing Co Ltd could not have been
unaware that those agreements would have as their object or effect, directly or indirectly, to
establish a fixed or minimum or price level to be observed by dealers when reselling the products.
The clause in the ‘deal sheet’ is clearly a clause with the purpose of establishing a minimum price
to be observed by dealers.
8.52 Even for normal price, by not permitting dealers to determine by themselves the price to be affixed
on the products, Panagora Marketing Co Ltd could not have been unaware that its practice would
hinder the ability of dealers to resell the products at a price determined by them independently.
This is further reinforced by the fact that Panagora Marketing Co Ltd had at least once denied a
dealer this possibility. Such request would clearly demonstrate to Panagora Marketing Co Ltd that
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its conduct is constraining the ability of dealers to set their own resale price. At the very worst, it
ought to have known that such conduct would restrain intra-brand competition among dealers of
PPVW ‘Chantecler’ branded chicken.
8.53 Therefore, the Executive Director is satisfied that the agreement was entered into either
intentionally or negligently. Hence, the Executive Director recommends in addition to directions the
imposition of financial penalties, as provided for under the Act.

Financial Penalties on Panagora Marketing Co Ltd
8.54 There have been three agreements with distinct duration and product applicability. Therefore for
the purpose of this section, the three agreements are assessed separately. It must be noted that
turnover figures used are mutually exclusive so that turnover in relation to one agreement excludes
turnover in relation to the others.
8.55 In the Provisional Findings Report, the Executive Director laid out the various financial penalties
that he intended to recommend for each of the three agreements in light of the assessment done.
However, Panagora Marketing Co Ltd provided the CCM with further submissions. The Executive
Director has taken into account the submissions of Panagora Marketing Co Ltd in the assessment
contained in this Report. Further, the Executive Director has been mindful to reconsider the various
financial penalties in view of the submissions of Panagora Marketing Co Ltd; as laid out in this
section.
Normal Sales PPVW Chilled ‘Chantecler’
8.56 The RPM with regards to PPVW chilled ‘Chantecler’ branded chicken products by its object would
establish a fixed price on the market with regards to normal sales. This may eventually impede
competition among resellers and may lead towards a collusive outcome. The ability, flexibility and
incentive of dealers to determine their price independently and hence to compete on price may be
lessened. Further, at least one dealer requested Panagora Marketing Co Ltd with the possibility to
determine its own price to be affixed on the product and was initially refused this possibility.
8.57 Based on the investigation it appears that the agreement was instituted and enforced by Panagora
Marketing Co Ltd and acquiesced by dealers as opposed to jointly negotiated agreements. Where
the RPM is jointly determined by the supplier and resellers, the seriousness of the agreement may
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increase. In such circumstance, higher fines are warranted and the resellers would also be liable for
fines. However, in this case, there was no such active participation of resellers and therefore the
severity of the agreement would be lower and consequently the fine on the supplier would be
lower.
8.58 There is no evidence of forceful monitoring and enforcement of the agreement. Where the supplier
systematically monitors the agreement and takes action to ensure that the agreement is being
abided to, the efficacy of the agreement and hence its effectiveness in implementing RPM would
be higher. That is, this would increase the severity of the agreement and hence the fines. However,
in this case there is no evidence of significant systematic monitoring and imposition of sanctions to
resellers not following the agreement. Based on those elements, the Executive Director considers
that the severity and seriousness of the agreement would be low to moderate and therefore in the
Provisional Findings Report considered the base amount of the fine to be recommended to be
[]%.
8.59 Further, and as discussed earlier, the Executive Director is of the view that the RPM was significantly
mitigated when Panagora Marketing Co Ltd started to allow dealers the possibility to determine the
price to be affixed on the product. In the Provisional Findings Report, the Executive Director
considered that the agreement was altered on or about 6th August 2011 and was appreciably
mitigated in terms of its severity. Although the agreement continued to exist after that date it was
not severe enough to warrant fines. Therefore, the duration was considered to be from 25th
November 2009 to 6th August 2011.
8.60 In its submissions to the Provisional Findings Report, Panagora Marketing Co Ltd argued that it has
been providing dealers of chilled variable weight ‘Chantecler’ branded products the discretion to
determine the price to be affixed on the product prior to the 6th August 2011 and even before the
coming into force of the Act. However, it has been able to produce evidence of only one such
instance. On the other hand, at least one reseller was refused of such possibilities. Therefore, the
extent to which Panagora Marketing Co Ltd was effectively giving resellers such discretion remains
questionable. Given that at least one reseller was refused such discretion, some restriction was
existent. Nevertheless, the Executive Director is mindful to consider the agreement as less serious71

71

This is further substantiated through the reasons contained at paragraph 8.61 (b)
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for the period prior to 6th August 2011 also, and therefore is of the view and recommends that it be
absolved from financial penalties.
8.61 However, should the Commission decide that imposition of fines is appropriate the Executive
Director recommends the following considerations:
(a)

The Executive Director is of the view that given the above facts, if the Commission decides to
impose fines, it would be appropriate to reconsider the seriousness of the agreement and
hence revise the base amount of fines to []%.

(b)

The Executive Director, is recommending the Commission to consider the gravity of the
breach and hence the fines towards the lower end for, inter alia, the following reasons:
o

Vertical restraints are generally (there may be exceptions to this) considered as less
serious offences of competition law as compared to horizontal agreements aimed at
impeding competition like price fixing and market sharing .

o

The potential harm of the agreement on competition though existent is not alarmingly
serious.

o

Although the Act does not warrant the CCM to consider efficiency arguments in
determining RPM, such efficiencies may nevertheless be taken into account in the setting
of fines. The theory around the anti-competitive effects and harm of RPM is not always
straight forward. It is appreciated that in several cases RPM may have pro-competitive
effects and be beneficial to consumers. The Executive Director is of the view that in this
particular case, though the reproached conduct may have efficiency effects, the
reproached mechanism was not the only means of achieving those efficiencies.

o

There is no evidence that the agreement was systematically monitored and enforced.
Based on information gathered and assessment conducted, there was no sanction
imposed against dealers who deviated from the reproached agreement by Panagora
Marketing Co Ltd.

o

A significant part of the reproached conduct was not secretive.
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There may have been an appreciable degree of uncertainty on the part of Panagora
Marketing Co Ltd with respect to the prohibition of the conduct together with the fact
that this is the first case of RPM being investigated.

o

Not all sales of Panagora Marketing Co Ltd are effected through the reproached conduct
as there exists promotional offers for which the scenario is different.

o

On at least one occasion the supplier allowed a dealer to determine the price to be affixed
on the product

(c)

The fact that the agreements were made less serious breach of the Act by the initiatives of
Panagora Marketing Co Ltd, and that following the start of this investigation they took further
action of their own volition to further mitigate the agreement, may be considered as a
mitigating factor. If the Commission, is of the opinion that fines may be appropriate, the
Executive Director recommends that the base be adjusted for mitigating factors and to
account mitigating factors for [].

(d)

The relevant turnover would be the turnover derived by Panagora Marketing Co Ltd during
the period 25th November 2009 to 6th August 2011 from sales of PPVW chilled ‘Chantecler’
branded chicken. However, given the difficulty and subjective nature to calculate turnover
on a daily basis the Executive Director recommends to use the turnover derived by Panagora
Marketing Co Ltd from sales of PPVW chilled ‘Chantecler’ branded chicken products for the
period of December 2009 to July 2011, inclusively.

(e)

Based on the information provided by Panagora Marketing Co Ltd the estimated turnover
derived by Panagora Marketing Co Ltd from the normal sales of PPVW chilled ‘Chantecler’
branded chicken product for the period of December 2009 to July 2011 is [].

(f)

Based on the above the financial penalty with regards to RPM for normal sales of PPVW
chilled ‘Chantecler’ branded chicken product would be as follows:
[]
[]

Potential Penalty = MUR 281,267
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8.62 Hence, in relation to the agreement with respect to PPVW chilled ‘Chantecler’ branded chicken
products, the Executive Director recommends that the Commission considers the conduct as less
serious and hence recommends that no financial penalties be imposed. However, should the
Commission consider the conduct to be more serious and that a fine is warranted, the Executive
Director would recommend the Commission to consider a fine of MUR 281,267.
Normal Sales PPVW Frozen ‘Chantecler’
8.63 The assessment with regards to the RPM for normal sales of PPVW frozen ‘Chantecler’ branded
chicken is similar to that of the assessment with regards to chilled chicken with the exception that
for frozen chicken resellers are not provided with the possibility to determine the price to be affixed
on the product by Panagora Marketing Co Ltd. Therefore, in the Provisional Findings Report the
Executive Director considered a base of []%.
8.64 In light of submissions of Panagora Marketing Co Ltd and certain developments that happened after
the issue of the Provisional Findings Report, the Executive Director has been mindful to reconsider
his stand on the financial penalties. However, there may be two alternative scenarios for setting
the appropriate fines as explained below.
8.65 [][Confidential to the Commission]

8.66 [][Confidential to the Commission]

8.67 [][Confidential to the Commission]
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8.69 [][Confidential to the Commission]

8.70 [][Confidential to the Commission]

8.71 [][Confidential to the Commission]

8.72 [][Confidential to the Commission]
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8.75 [][Confidential to the Commission]
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Potential Symbolic fine
8.76 In view of the above submissions and taking into account the nature and gravity of the reproached
conduct of Panagora Marketing Co Ltd the Executive Director is of the view that the Commission
may consider to impose a symbolic fines on Panagora Marketing Co Ltd in lieu of a full fine. Symbolic
fines are also catered for in other jurisdictions. For instance, the Guidelines on the method of setting
fines of the European Commission provides that ‘The Commission may, in certain cases, impose a
symbolic fine.’
8.77 As explained in the next section, the Executive Director recommends the Commission to consider
the breach towards the lower end in terms of its seriousness for the reasons thereby mentioned.
Coupled with the above submissions, the Executive Director would recommend the Commission to
impose a symbolic fines of MUR 1 on Panagora Marketing Co Ltd in lieu of the full fines, for having
engaged in RPM with respect to normal sales of PPVW Frozen ‘Chantecler’ branded chicken.
Potential full fine
8.78 Should the Commission decide that the symbolic fine is not appropriate but instead a full fine is
warranted, this section lays down the factors that may be taken into account in determining the
amount of the fines together with recommendation on what may be the appropriate amount of
the full fine.
8.79 It appears that the conduct of Panagora Marketing Co Ltd differs from the other suppliers. Based
on information gathering of the CCM it appears that most suppliers do avail resellers, or at least
some resellers, with the possibility to determine their own price to be affixed by the supplier on
frozen food items. It appears that, even Panagora Marketing Co Ltd does avail some suppliers with
this possibility for some frozen meat items, but not for frozen chicken.
8.80 In response to the Provisional Findings Report, Panagora Marketing Co Ltd further submitted that
it did not impose on dealers the requirement to adhere to the resale price on the label.
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8.81 It has further submitted that according to it, the CCM Guidelines provides that it is incumbent on
the dealer to affix the words ‘recommended price’. As explained earlier, this is not correct.
Nevertheless, it is appreciated that Panagoarketing Co Ltd may have wrongly interpreted this
particular element.
8.82 If the Commission is of the view that a full fine should be set, the Executive Director would
recommend setting the base amount to [] in view of the above arguments, taking into account
the gravity of the breach and proportionality considerations. The Executive Director recommends
that the full fines be considered as below:
(a)

Base percentage []. The Executive Director, is recommending the Commission to consider
the gravity of the breach and hence the fines towards the lower end for, inter alia, the
following reasons:
o

Vertical restraints are generally (there may be exceptions to this) considered as less
serious offences of competition law as compared to horizontal agreements aimed
at impeding competition like price fixing and market sharing .

o

The potential harm of the agreement on competition though existent is not
alarmingly serious.

o

Although the Act does not warrant the CCM to consider efficiency arguments in
determining RPM, such efficiencies may nevertheless be taken into account in the
setting of fines. The theory around the anti-competitive effects and harm of RPM is
not always straight forward. It is appreciated that in several cases RPM may have
pro-competitive effects and be beneficial to consumers. The Executive Director is
of the view that in this particular case, though the reproached conduct may have
efficiency effects, the reproached mechanism was not the only means of achieving
those efficiencies.

o

There is no evidence that the agreement was systematically monitored and
enforced. Based on information gathered and assessment conducted, there was no
sanction imposed against dealers who deviated from the reproached agreement by
Panagora Marketing Co Ltd.
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o

A significant part of the reproached conduct was not secretive.

o

There may have been an appreciable degree of uncertainty on the part of Panagora
Marketing Co Ltd with respect to the prohibition of the conduct together with the
fact that this is the first case of RPM being investigated.

o

Panagora Marketing Co Ltd has expressed that there may be technical difficulties in
giving all dealers the discretion of determining the price to be affixed by the supplier
on PPVW frozen ‘Chantecler’ chicken, as compared to PPVW chilled ‘Chantecler’
chicken.

o

Not all sales of Panagora Marketing Co Ltd are effected through the reproached
conduct as there exists promotional offers for which the scenario is different.

(b)

Panagora Marketing Co Ltd has on its own initiative taken various steps, after the opening of
the investigation, to mitigate the agreement as explained earlier. Therefore, these would
constitute as mitigating factors and the Executive Director recommends the Commission to
consider these to account to [] as mitigating factors

(c)

As explained earlier the duration of the agreement for the purpose of calculation of fine is
from the 25th November 2009 to the 13th May 2014. Given the difficulty and subjective nature
of using daily turnover figures the Executive Director recommends using the turnover for the
period of December 2009 to April 2014 for the purpose of determining the appropriate
turnover.

(d)

Based on information provided by Panagora Marketing Co Ltd the estimated turnover
derived by Panagora Marketing Co Ltd from normal sales of PPVW frozen ‘Chantecler’
branded chicken for the period of December 2009 to April 2014 is estimated to be []72.

(e)

Based on the above the recommended financial penalty with regards to RPM for normal sales
of PPVW frozen ‘Chantecler’ branded chicken product is as follows:

72

[]
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[]
Potential Penalty = MUR 1,707,580
Promotional Sales through the ‘Deal Sheet’
8.83 By including the clause that ‘Le fournisseur se réserve le droit d'annuler le tarif promotionnel au cas
ou certains produits sont vendus en dessous du prix normal’ Panagora Marketing Co Ltd has
attempted to restrict the ability of dealers to whom such deal was made to determine
independently their pricing by imposing a minimum price to be respected. The agreement by its
very object would establish a minimum price to be observed by dealers when reselling products
bought through the ‘deal sheet’. However it has been noted that this clause has been inserted by
Panagora Marketing Co Ltd and there has been no active participation of dealers with regards to
the enforcement of the clause.
8.84 The potential effects of the clause on competition and price are mixed. Given that the minimum
price is the wholesale price, effect on pricing would be less as compared to a situation that the
minimum price was higher than the wholesale price. It is likely that dealers would have mostly set
the resale price above the normal wholesale price. The higher the minimum price, the higher the
potential harm the agreement can make in terms of the price to be paid by customers.
Nevertheless, this decision remains purely at the dealer’s discretion and not for Panagora
Marketing Co Ltd to determine; the Act strictly prohibits the establishment of a minimum price
irrespective of the threshold of the minimum price. There could for instance have been situation
where the dealers could have offered lower prices to attract clients.
8.85 Based on the above the Executive Director is of view that such agreements must be severely
prohibited as it may limit the ability of dealers to compete with respect to price and may cause
other harms to competition. However, taking into account the other facts, in terms of potential
harm to consumers and the nature of the agreements the Executive Director considered the base
amount of the fines in the Provisional Findings Report to be [].
8.86 Panagora Marketing Co Ltd has informed the CCM that the clause was inserted in the ‘deal sheets’
prior to the coming into force of the Act and that the clause remained there by inadvertence. In the
Provisional Findings Report the Executive Director formed the view that the email sent by a
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representative of Panagora Marketing Co Ltd as per Annex V, demonstrated some extent of
consciousness of the reproached clause by Panagora Marketing Co Ltd, which affected the
seriousness of the agreement.
8.87 Further, Panagora Marketing Co Ltd modified the agreement on its own initiative. However, this
was not considered as a mitigating factor given the email of Annex V. In its response to the
Provisional Findings Report, as explained earlier, Panagora Marketing Co Ltd argues that the email
was not an enforcement of the reproached clause. Indeed, the Executive Director is of the view,
that the said email, though restrictive in itself, may be a separate restriction from the clause. The
restriction in the email might have been imposed independent of the reproached clause.
8.88 Based on the above, the Executive Director is mindful to recommend a lower base amount of []
taking into account the lack of monitoring of the clause; and a mitigating factor of [] taking into
account that Panagora Marketing Co Ltd changed its conduct on its own initiative following the
investigation. The Executive Director is also recommending the Commission to consider the gravity
of the breach and hence the fines towards the lower end for, inter alia, the following reasons:
o

Vertical restraints are generally (there may be exceptions to this) considered as less serious
offences of competition law as compared to horizontal agreements aimed at impeding
competition like price fixing and market sharing.

o

The potential harm of the agreement to competition though existent is not alarmingly
serious.

o

The clause was applied to promotional offers rather than normal sales.

o

The minimum price threshold is set at the normal wholesale price. The potential harm would
have been more significant had the minimum price been well above the normal wholesale
price.

o

There is no evidence that the agreement was systematically monitored and enforced. Based
on information gathered, there were instances where dealers deviated from the agreement
and no sanction was imposed against them.

o

The agreement was not applied to all promotional sales as there was a different deal sheet
for some dealers without the reproached clause.

o

The reproached clause may have been included on the deal sheets by inadvertence.

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS

INV025 – Final Report

108

8.89 As explained earlier the Executive Director is of the view that the RPM between Panagora Marketing
Co Ltd and various dealers with regards to promotional sales of ‘Chantecler’ branded chicken
products made through 'deal sheets’ containing the restrictive clause has started on the 25th
November 2009 and lasted up to the 13th May 2014. Therefore, for the purpose of calculating the
fines the Executive Director recommends that the appropriate turnover be the turnover derived by
Panagora Marketing Co Ltd from promotional sales made through the ‘deal sheets’ containing the
clause that ‘Le fournisseur se réserve le droit d'annuler le tarif promotionnel au cas ou certains
produits sont vendus en dessous du prix normal’ for the period of December 2009 to April 2014,
inclusive.
8.90 Panagora Marketing Co Ltd has submitted that its revenue from sales through the deal sheet
containing the reproached clause for the period of December 2009 to April 2014 amounted to [].
8.91 Based on the above the recommended financial penalty with regards to RPM for promotional sales
of ‘Chantecler’ branded chicken to dealers through the ‘deal sheet’ with the restrictive clause is as
follows:
[]
Recommended Penalty = MUR 4,077,110
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9. Conclusion & Recommendations
9.1

From the assessment done during the course of this investigation, the Executive Director has
concluded that Panagora Marketing Co Ltd has engaged in various practices that may amount to
various agreements with dealers of ‘Chantecler’ branded chicken products involving RPM. Based on
the nature of those agreements, their product applicability, parties involved and purpose, the
Executive Director is of the view that those agreements form part of three sets of agreements.

9.2

The first set relates to agreements with dealers of PPVW chilled ‘Chantecler’ branded chicken
products. These agreements which consist of various elements, the main one of which is that
Panagora Marketing Co Ltd affixes a resale price on those products as determined by itself and
without affixing the words ‘Recommended Price’ next to the price affixed, will by its object establish
a fixed price to be observed by dealers when reselling those products through normal sales.

9.3

The second set of agreements are agreements with dealers of PPVW frozen branded ‘Chantecler’
branded chicken. These agreements which consist of various elements, the main one of which is
that Panagora Marketing Co Ltd affixes a resale price on those products as determined by itself and
without affixing the words ‘Recommended Price’ next to the price affixed, will by its object establish
a fixed price to be observed by dealers when reselling those products through normal sales.

9.4

The third set of agreements relates to agreements with certain dealers of ‘Chantecler’ branded
chicken products to whom promotional sales were made through a ‘deal sheet’ containing the
clause that ‘Le fournisseur se réserve le droit d'annuler le tarif promotionnel au cas ou certains
produits sont vendus en dessous du prix normal’. The very purpose of this clause is to impose a
minimum price to be observed by dealers who accept the offer made through the ‘deal sheets’ and
would therefore by its object establish a minimum price to be observed by those dealers when
reselling ‘Chantecler’ branded chicken products bought under the offer.

9.5

All those agreements were initiated prior to the coming in force of the Act, but the existence of
those agreements were not considered a breach at that time. Given that those agreements
continued to exist when the Act came into force they amounted to a breach of the Act as from the
25th November 2009 and thus constitute RPM as from that date. The RPM with regards to normal
sales of PPVW chilled ‘Chantecler’ was modified, thereby attenuating the seriousness of the
agreement when Panagora Marketing Co Ltd allowed dealers to determine the price to be affixed
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on those products on the 6th August 2011. However, given that, among others and as explained
earlier, on at least one occasion a dealer was allowed to determine the price to be affixed on the
product, it may also be considered less serious for the period of the breach.
9.6

The RPM with regards to normal sales of PPVW frozen ‘Chantecler’ branded chicken and
promotional sales made through the ‘deal sheet’ containing the restrictive clause was modified,
thereby attenuating the seriousness of the agreement when Panagora Marketing Co Ltd changed
its conduct on the market after the issue of the Statement of Issues on the 13th May 2014.

9.7

The Executive Director is of the view that dealers, though party to these agreements, were not
actively involved in the setting up, monitoring and enforcement of the agreement and therefore
are not main party to the investigation. The Executive Director is also of the view that direction and
financial penalties on dealers are not warranted.

9.8

The Executive Director recommends a finding that those agreements constitute RPM as per the
meaning of the Act and that the agreements be prohibited and void.

9.9

Therefore, the Executive Director recommends that Panagora Marketing Co Ltd be directed to:
(a)

remain at all times compliant with Section 43 of the Act and continue affixing the words
‘Recommended Price’ next to the resale price as determined by Panagora Marketing Co Ltd
and affixed on PPVW ‘Chantecler’ branded chicken products in a conspicuous manner;

(b)

where the resale price as determined by Panagora Marketing Co Ltd appears on its price list,
to clearly state that it is a ‘recommended price’;

(c)

not to send dealers price lists in such ways that would apprise the dealers of the price or price
list of other dealers;

(d)

in relation to PPVW chilled ‘Chantecler’ branded chicken, to inform all its dealers that they
may determine the price to be affixed on the label;

(e)

in relation to PPVW frozen ‘Chantecler’ branded chicken, within a period of 18 months from
the date of the Commission’s decision:
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either, to offer dealers of PPVW frozen ‘Chantecler’ branded chicken the possibility to
determine, on their own, the price to be affixed on the product by Panagora Marketing
Co Ltd or its supplier, and to communicate this possibility to the dealers, or,

(ii)

to propose the CCM with any other option that will satisfactorily address its concerns
and implement the proposed option upon approval of the CCM; and

(iii)

to inform the Executive Director of the option effectively chosen and report to the CCM
on the status of its implementation every 3 months, with appropriate supporting
evidence, until it is fully implemented.

(f)

that Panagora Marketing Co Ltd be prohibited from including the clause that ‘Le fournisseur
se réserve le droit d'annuler le tarif promotionnel au cas ou certains produits sont vendus en
dessous du prix normal’ or any clause of similar intent of establishing a minimum resale price
in the ‘deal sheets’ and to direct Panagora Marketing Co Ltd to inform all dealers to whom
‘deal sheets’ with this clause has been sent in the past that they are not bound by the clause.

9.10 The Executive Director also recommends the imposition of financial penalties for the
abovementioned agreements as follows
(a)

Not to impose financial penalties for the RPM with regards to the normal sales of PPVW
chilled ‘Chantecler’ branded chicken products given that the breach was less serious.
However, if the Commission concludes that the breach is more serious, the Executive Director
recommends, financial penalty of MUR 281,267;

(b)

A symbolic financial penalty of MUR 1 on Panagora Marketing Co Ltd for having engaged in
RPM with regards to the normal sales of PPVW Frozen ‘Chantecler’ branded chicken
products. However, should the Commission conclude that a full fine is more appropriate that
the symbolic fine, the Executive Director would recommend that the Commission consider
the amount of such fine to be MUR 1,707,580;

(c)

Financial Penalty of MUR 4,077,110 on Panagora Marketing Co Ltd for having engaged in RPM
with regards to the promotional sales of ‘Chantecler’ branded chicken products made
through the ‘deal sheets’.
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Next Steps

10.1 This Report is being submitted to the Commission by the Executive Director under Section 51 of the
Act for their determination on the investigation and it is up to the Commission to make a
determination into the matter.
10.2 The parties may request for a hearing under section 55 of the Act. Section 56 of the Act also provides
that ‘[t]he Commission shall not impose a penalty on, or give a direction to, an enterprise, under
Part VI, unless it has held a hearing in relation to that enterprise.’
10.3 The Executive Director may produce a public version of the Final Report, excised all the
commercially sensitive and confidential information in the Report.
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