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Glossary 

In this Report, the hereunder terms shall have the following meaning: 

‘Cash Price’ refers to the price at which the good is sold on a cash sale basis, inclusive of any discount, 

where the totality of such price is paid at the time of the purchase1. 

‘Chargeable Price’ refers to the amount on which charges for hire purchase facility are imposed and which 

is equal to the difference between the cash price and the down payment. 

 ‘Recoupment Credit Price’ refers to the hypothetical retail price that merchants must charge to their 

customers if they want to recoup the merchant discount that the latter has to pay to Cim Finance Ltd on 

the cash price of that product. The recoupment credit price can be represented as 
𝐶𝑎𝑠ℎ 𝑃𝑟𝑖𝑐𝑒

1−𝑀𝑒𝑟𝑐ℎ𝑎𝑛𝑡 𝑑𝑖𝑠𝑐𝑜𝑢𝑛𝑡 𝑟𝑎𝑡𝑒
 

‘Consumer Credit Agreement’ refers to the agreement between Cim Finance Ltd and the consumer when 

the former has agreed to offer retail credit facility to the latter. The terms and conditions of the Consumer 

Credit Agreements are currently aligned with the provisions of the Hire Purchase and Credit Sale Act 1964 

and Hire Purchase and Credit Sale (Charges) Regulations 2000 with regards to the interest rate and other 

fees chargeable to the client.   

 

‘Hire Purchase facility’ for the purposes of this report refers to retail credit facilities whereby a retailer 

sells his products on credit terms and the customer undertakes to pay the credit facility provider the 

outstanding amount plus interest on equal monthly instalments. It includes credit under a hire purchase 

agreement or similar retail credit facilities, including retail credit arrangements where the property to the 

goods passes to the consumer upon purchase, and includes the retail credit facilities offered by Cim 

Finance Ltd, but excludes leasing contracts and payment through credit cards.  

 

 ‘Hire Purchase agreement’ refers to: 

(a) an agreement for the sale of goods under which the property in the goods shall pass to the hirer 

upon payment by instalments of the whole amount due; and 

(b) includes any credit or financing agreement with a lending and financing agency for the purchase 

of goods2. 

 

‘Merchant’ refers to the supplier of goods and/or services on a hire purchase basis. 

‘Merchant Agreement’ refers to the agreement between Cim Finance Ltd and the supplier of goods 

and/or services to provide credit facilities to the customers of the supplier. 

‘Merchant discount’ refers to the fee charged by Cim Finance Ltd to Merchants on the cash price of the 

goods and/or services sold through retail credit facilities of Cim Finance Ltd.  

                                                           
1 Section 2 Hire Purchase and Credit Sale Act 1964 
2 Section 2 Hire Purchase and Credit Sale Act 1964 
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‘Merchant discount rate’ refers to the percentage rate that Cim Finance Ltd applies on the cash price of 

good and/or services to determine the merchant discount.  

‘Surcharge’ refers to an amount payable for the late payment of an instalment3. 

 

                                                           
3 Section 2 Hire Purchase and Credit Sale Act 1964 
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List of abbreviations 

In this Report, the following acronyms shall have the following meaning: 

‘APR’ refers to the Annual Percentage Rate. 

‘CCM’ refers to the Competition Commission as established under Section 4 of the Competition Act 2007 

‘HHI’ refers to The Herfindahl Hirschman Index. 

‘HMT’ refers to the Hypothetical Monopoly Test. 

‘MCB’ refers to The Mauritius Commercial Bank Ltd. 

‘SSNIP’ refers to Small but Significant Non-transitory Increase in Price. 
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Executive Summary 

1. By virtue of the powers vested in the Executive Director of the Competition Commission (the 

Executive Director) under Section 30 of the Competition Act 2007 (the ‘Act’), an investigation was 

launched into the conduct of Cim Finance Ltd to charge significantly different merchant discounts 

to different merchants for the supply of hire purchase facility4. The investigation, which has been 

referenced INV035, relates to a conduct potentially reviewable under the monopoly provisions of 

the Act. 

2. The Competition Commission (CCM) received several complaints made by merchants and a 

Consumer Protection Organisation in relation to the alleged increases in the merchant discount 

charged by Cim Finance Ltd5, and that alleged discriminatory merchant discounts were being 

charged by the latter to merchants following the legislative amendment in 2015 which reduced the 

Annual Percentage Rate on hire purchase from 19% to 12%. The matter was also reported in the 

Press. This investigation was launched after conducting an initial enquiry under Rule 5 of the 

Competition Commission Rules of Procedure 2009. 

3. The competition concerns of the CCM with respect to the conduct of Cim Finance Ltd were assessed 

within the framework of Section 46 of the Act. 

4. The concern of the Executive Director is that the conduct of Cim Finance Ltd to charge significantly 

different merchant discounts, ranging from [6]  to different merchants may prevent, restrict or 

distort competition in the downstream market in which hire purchase facility is used, or may 

constitute an exploitation of a monopoly situation.  

5. The competition concerns identified by the Executive Director are that: 

                                                           
4 ‘Hire Purchase facility’ for the purposes of this Report refers to retail credit facilities whereby a retailer sells his 
products on credit terms and the customer undertakes to pay the credit facility provider the outstanding amount 
plus interest on equal monthly instalments. It includes credit under a hire purchase agreement or similar retail credit 
facilities, including retail credit arrangements where the property to the goods passes to the consumer upon 
purchase, and includes the retail credit facilities offered by Cim Finance Ltd, but excludes leasing contracts and 
payment through credit cards. 
5 Increases which allegedly followed the legislative amendment in 2015 which reduced the Annual Percentage Rate 
interest on hire purchase from 19% to 12%. 
6 [] indicates Confidential information excised 
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(a) The significant difference in the merchant discount rate may prevent, restrict or distort 

competition in markets where hire purchase facility is used as an input in that: 

i. the difference in the merchant discount charged to different merchants may not be 

justified by cost elements and can be discriminatory;  

ii. the difference in the merchant discount may prevent, restrict or distort competition by 

putting smaller merchants who are charged significantly higher merchant discounts at a 

competitive disadvantage, reducing their ability to compete aggressively on the markets, 

hindering entry and expansion, reducing the pricing pressure on the top 5 largest 

merchants of Cim Finance Ltd, and reducing the choice of consumers; and 

iii. the price charged to [] may be below cost and may amount to a leverage of the market 

power from one market to another. 

(b) The significant difference in the merchant discount charged by Cim Finance Ltd might 

have been predatory and foreclosing access to competitors to the market for the supply of hire 

purchase facilities. However, from the information gathered, this concern is unlikely to be 

sustained. 

(c) The significant difference in the merchant discount rate may also constitute an 

exploitative conduct given that the difference may not be linked to costs, that merchants with no 

or low bargaining power may be charged significantly higher merchant discounts, and that some 

prices (merchant discount) would be either below costs or excessive or both.   

6. The competition concerns rested upon the alleged conduct that the merchant discount charged by 

Cim Finance Ltd may be discriminatory and/or in certain circumstances below costs.  

7. Upon the notification of the investigation, Cim Finance Ltd promptly expressed its willingness to 

address the concerns of the Executive Director through undertakings under Section 63 of the Act.  

Subsequently, on 25th November 2016, Cim Finance Ltd offered undertakings to the Competition 

Commission (CCM) to address the competition concerns raised by the conduct under investigation.  

8. Cim Finance Ltd proposes to change its current mechanism used to determine and charge merchant 

discounts to merchants such that the maximum difference between the highest level of merchant 
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discount charged and the lowest level of merchant discount charged, net of any reduction offered 

to any merchant, payment made to and/or payment received from any merchant accruing because 

of the supply of the hire purchase services, be of a maximum of [] and the maximum merchant 

discount rate to be brought to []% [figure confidential but below 8%].  

9. Cim Finance Ltd also undertakes that the new pricing mechanism will:  

(a) ensure that it does not result in an increase in total merchant discounts charged, assuming 

other factors remains constant; 

(b) ensure that any difference in merchant discount rate is based on volume of trade with the 

merchant; or  

(c) in addition to (b) above be based to a maximum of [] discounts on negotiations outside 

volume of trade, but nonetheless respecting the maximum difference of []  and merchant 

discount rate. 

 

10. Cim Finance Ltd initially proposed to implement the new pricing mechanism for the merchant 

discount rates within the first nine (9) months from the date on which the Commission delivers its 

decision, if any, to accept the undertakings.  

11. Following a preliminary assessment of the undertakings, the Executive Director informed Cim 

Finance Ltd that the proposed implementation time of the undertakings appeared to be too long. 

Consequently, Cim Finance Ltd amended the undertakings and submitted amended undertakings 

on 28th February 2017. Cim Finance Ltd now undertakes to fully implement its undertakings on 1st 

November 2017, or within a maximum period of 6 months as from the date the Commission delivers 

its decision, if any, to accept the undertakings if the latter date is after 1st May 2017.   

12. Section 63 (3) of the Act provides that the Commission may, after having taken cognizance of the 

report of the Executive Director on the matter, determine a case on the basis of an undertaking if 

it considers that the undertaking satisfactorily addresses all the concerns it has about any 

prevention, restriction, distortion or substantial lessening of competition. 

13. During the assessment of the undertakings, and as part of its information gathering process, the 

CCM has engaged with several stakeholders including merchants offering hire purchase facilities of 

Cim Finance Ltd, other hire purchase facilities providers and potential competitors. A media release 
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was also issued on 30th January 2017 by the Executive Director, inviting any party who has an 

interest in the matter and/or any concern with the undertakings offered to give his views on the 

matter. 

14. Having taken stock of the comments made by the stakeholders and in light of the assessment of 

the undertakings conducted, the Executive Director is of the view that the undertakings 

satisfactorily address the competition concerns that are subject to the investigation. 

15. The Executive Director is now submitting this Report of Undertaking to the Commissioners under 

Section 63 of the Act for their determination as to whether the undertakings offered satisfactorily 

address all the concerns about any prevention, restriction, distortion or substantial lessening of 

competition that the alleged conduct might lead to.  
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1. Introduction  

1.1 An investigation, following press articles and complaints made by merchants and Consumer 

Protection Organisation was launched into the conduct of Cim Finance Ltd to charge significantly 

different merchant discounts (also referred as ‘merchant fee’) to different merchants for the supply 

of hire purchase facilities. The investigation, which has been referenced INV035, relates to a 

conduct potentially reviewable under Section 46 of the Act. 

1.2 Upon the notification of the investigation, Cim Finance Ltd promptly expressed that it was willing 

to address the concerns of the Executive Director through undertakings under Section 63 of the 

Act.  Undertakings were offered on 25th November 2016 by Cim Finance Ltd to the CCM to address 

the competition concerns raised by the conduct. Following a preliminary assessment of the 

undertakings, the Executive Director informed Cim Finance Ltd that the proposed implementation 

time of the undertakings appeared to be too long. Consequently, Cim Finance Ltd amended the 

implementation time of the undertakings and submitted the amended undertakings on 28th 

February 2017. 

1.3 This Report of Undertaking of the Executive Director is being submitted to the Commissioners under 

Section 63 of the Act. It contains the assessment of the Executive Director, based on information 

gathered, as to whether the undertakings proposed are likely to satisfactorily address the 

competition concerns of the CCM.  

1.4 The assessment of this Report is not geared towards determining whether the alleged conduct of 

Cim Finance Ltd constitutes a restrictive business practice under the Act but rather to assess 

whether the undertakings offered are likely to satisfactorily address the competition concerns of 

the CCM. 

1.5 The Executive Director is concerned that the conduct of Cim Finance Ltd to charge significantly 

different merchant discounts, ranging from [] to different merchants may prevent, restrict or 

distort competition in the downstream market in which hire purchase facility is used, or may 

constitute an exploitation of a monopoly situation.  
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1.6 In light of the information gathered and the assessment of the undertakings conducted, the 

Executive Director is of the view that the undertakings satisfactorily address the competition 

concerns that are subject to the investigation. 

1.7 This Report is structured as follows:  

 Chapter 2 provides background information on the investigation, Cim Finance Ltd (the main 

party) and the hire purchase market in Mauritius.   

 Chapter 3 sets out the legal framework against which the Executive Director has assessed 

the undertakings offered by Cim Finance Ltd.  

 Chapter 4 then probes into the potential markets, market shares and the assessment of 

market power and dominance in the hire purchase market. The competition concerns of 

the alleged conduct are addressed in Chapter 5 which is followed by Chapter 6 which 

highlights the main provisions of the undertakings provided by Cim Finance Ltd.  

 Chapter 7 provides the detailed assessment of the undertakings. Chapter 8 assesses the 

comments received following the media release on undertakings and chapter 9 concludes 

and recommends.  

 Finally, chapter 10 explains the way ahead. The Report also assesses where appropriate, 

the comments of Cim Finance Ltd on the Preliminary Report of Undertaking. 

1.8 The Executive Director is now submitting this Report of Undertaking to the Commissioners under 

Section 63 of the Act for their determination as to whether the undertakings offered by Cim Finance 

Ltd satisfactorily address all the concerns about any prevention, restriction distortion or substantial 

lessening of competition that the conduct might lead to. 
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2. Background 

2.1 This chapter provides background information on the investigation, the main party to this 

investigation, Cim Finance Ltd and the products and industry concerned.  

Investigation background 

2.2 An investigation was launched, following an enquiry conducted under Rule 5 of the Competition 

Commission Rules of Procedure 2009 into several complaints made by merchants and Consumer 

Protection Organisation, and press articles in relation to increased merchant discounts charged by 

Cim Finance Ltd following the legislative amendment in 2015 which reduced the Annual Percentage 

Rate of the interest on hire purchase from 19% to 12%. The complaints also related to alleged 

discriminatory merchant discounts being charged. The investigation is referenced as INV035. 

2.3 Cim Finance Ltd was informed, by way of letter dated 24th May 2016 bearing reference 

INV035/24E16/SB/1, of the launch of the investigation. The Executive Director had reasonable 

ground to believe that Cim Finance Ltd may be in a monopoly position for the supply of hire 

purchase facilities to merchants and that its practice of charging differing merchant discounts to 

different merchants may amount to an exclusionary abuse and/or an exploitative abuse of the 

monopoly situation subject to review in accordance with the provisions of Section 46 of the Act. 

2.4 A meeting was held with representatives of Cim Finance Ltd on 30th May 2016 in which the subject 

of the investigation and the competition concerns of the Executive Director were explained. In the 

same meeting, the representatives of Cim Finance Ltd informed the Executive Director of their 

willingness to cooperate with the CCM in order to efficiently resolve the investigation. By way of 

letter dated 3rd June 2016, Cim Finance Ltd formally informed the Executive Director of its intention 

to offer undertakings to the CCM to allay the competition concerns of the CCM in relation to the 

conduct. 

2.5 A meeting was held with the representatives of Cim Finance Ltd on 1st July 2016 in which they were 

apprised of the process and procedures of the investigation. Cim Finance Ltd was also informed on 

the manner through which the conduct of Cim Finance Ltd might be in breach of the Act, that is the 

concerns of the CCM, the relevant provisions of the Act in accordance to which the conduct will be 

assessed and the provisions of the Competition Commission Rules of Procedure 2009 in relation to 

undertakings and the process to gather information to conduct the assessment of the undertakings. 



INV035 – Report of Undertakings   14 
 

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS 

2.6 A first proposal of undertakings was submitted by Cim Finance Ltd via email dated 5th August 2016 

in which it proposed to inter alia []. It also proposed that the new model to charge the merchant 

discount be based on incremental volumes. The proposed merchant discount rates varied from [] 

based on incremental volume.  

2.7 From a preliminary assessment of the proposed undertakings, the Executive Director was of the 

view that the difference among the merchant discount rates remained significant, and informed 

Cim Finance Ltd that the draft principles for the undertakings were unlikely to satisfactorily address 

the concerns of the CCM and unless the difference in the merchant discount can be justified by cost 

elements, the proposed rates would still lead to competition concerns.  

2.8 A revised proposal of undertakings was thereafter submitted by Cim Finance Ltd on 30th September 

2016. In that revised proposal, Cim Finance Ltd proposed to converge the merchant discount rates 

to [] for all merchants over a period of three years. Cim Finance Ltd proposed to be able to [] 

to allow room for commercial negotiations. Cim Finance Ltd expected that certain merchants which 

used to provide Cim Finance Ltd with a counter and advertising space free of charge would 

henceforth charge it for such services and this would therefore amount to higher costs. Cim Finance 

Ltd therefore provided for a payment mechanism to those merchants. 

2.9 The Executive Director was of the view that that proposed mechanism with a single merchant 

discount rate was unlikely to satisfactorily address the competition concerns, given that the 

payment to be made to some merchants which provided space in their retail outlets to Cim Finance 

Ltd was not clear enough and that would effectively mean a lower net merchant discount to those 

merchants. The amount of such payment and its calculation was also unclear. The Executive 

Director was of the view that there might be cost variation to serve different merchants and it might 

be more appropriate to integrate same in the merchant discount mechanism itself, while allowing 

for potentially different merchant discounts based on cost differences.  

2.10 In both circumstances, Cim Finance Ltd was informed that it may nevertheless offer the 

undertakings and that it would be up to the Commissioners to make a final determination on the 

appropriateness of the undertakings.  

2.11 On 25th November 2016, Cim Finance Ltd submitted another proposal of undertakings which is the 

subject of this Report. Cim Finance Ltd undertook inter alia to change its current mechanism to 
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charge merchant discount such that the maximum difference between the highest levels of 

merchant discount charged and the lowest one be of a maximum of []; and the maximum 

merchant discount rate to be brought to []% [figure confidential but below 8%].  

2.12 The undertakings also provide that the new pricing mechanism of the merchant discount will not 

result in an increase in total revenue derived by Cim Finance Ltd from merchant discounts charged, 

assuming all other factors remaining constant; the difference in the merchant discount be based on 

volume of trade; and allow for a maximum [] point negotiations outside volume of trade as long 

as the maximum difference of [] is respected.  

2.13 The undertakings will be implemented by 1st November 2017 or in the event that the 

Commissioners accept the undertakings after 1st May 2017, within a period of 6 months from the 

date of the decision.  The undertakings are valid for a period of 6 years and are explained in depth 

at chapter 6 of this Report. 

2.14 Information has been gathered from the main party, ie, Cim Finance Ltd and other stakeholders to 

test the undertakings offered, via meetings and information submissions under Section 52 of the 

Act. Amongst others, the CCM has met suppliers of microfinance in Mauritius and some large, 

medium and small sized merchants of Cim Finance Ltd. The Executive Director also issued a media 

release on 30th January 2017 on the undertakings offered and invited any party who has an interest 

in the matter and/or any concern with the undertakings offered to give his views on the matter. 

Two parties have provided their views following the media release. Their views are assessed at 

chapter 8 of this Report. 

2.15 A Preliminary Report of Undertaking which contained the preliminary assessment of the 

undertakings was submitted to Cim Finance Ltd on 10th March 2017. The views and comments of 

Cim Finance Ltd were invited on the contents of the Preliminary Report. This Report addresses 

where appropriate, the comments received from Cim Finance Ltd on the Preliminary Report. As 

part of its comments, Cim Finance Ltd explained that its retail credit facility is not hire purchase per 

se, within the meaning of the Hire Purchase and credit Sales Act 1964 but is nevertheless aligned to 

the provisions of the Hire Purchase and Credit Sales Act 1964. The main difference being that when 

Cim Finance Ltd offers its credit facilities, the ownership of the good passes to the customer at the 

moment of purchase, while the Hire Purchase and Credit Sales Act 1964 provides that for a hire 

purchase agreement the property in the goods shall pass to the hirer upon payment by instalments 



INV035 – Report of Undertakings   16 
 

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS 

of the whole amount due. Cim Finance Ltd also highlighted that there exists no structural link 

between itself and [].  

Background on Cim Finance Ltd and Industry 

2.16 Cim Finance Ltd is a public company incorporated in Mauritius on 9th August 1962. The company 

was initially incorporated under the name of C.I.M. Limited and thereafter changed its name to Cim 

Finance Ltd on 5th April 1996. Cim Finance Ltd forms part of Cim Financial Services Ltd, the Cim 

Group of companies7. Cim Financial Services Ltd is a financial services group listed on the Stock 

Exchange of Mauritius8.  

2.17 The shareholding structure of Cim Finance Ltd can be illustrated as follows9 in Figure 1:  

 

 

[] 

 

2.18 Taylor Smith & Sons Ltd, has directly or indirectly about 29.85% shareholding in Cim Finance Ltd.  

 

2.19 [] 

 

2.20 []  

 

2.21 []  

                                                           
7 www.cim.mu/ Accessed 20th January 2017  
8 www.cim.mu/ Accessed 20th January 2017 
9 Information submitted by Cim Finance Ltd on 23rd February 2017  

Figure 1: Shareholding structure of Cim Finance Ltd  

https://www.cim.mu/
https://www.cim.mu/
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2.22 []  

 

 

 
[] 

 
 

2.23 However, Cim Finance Ltd submitted as part of its comments on the Preliminary Report of 

Undertakings that [] does not control Cim Finance Ltd since it []. 

2.24 Given the ensuing assessment and that the undertakings are likely to satisfactorily address the 

concerns of the CCM, the Executive Director believes that there is no need to conclude on whether 

there exists any structural link or control between [] and Cim Finance Ltd []  and therefore no 

conclusion is being drawn on this issue. 

2.25 Cim Finance Ltd is licensed as a deposit taking institution by the Bank of Mauritius and as a credit 

finance institution by the Financial Services Commission. It is a non-banking financial institution 

providing consumer finance, credit card, leasing and factoring services in Mauritius10. Cim Finance 

Ltd offers financial solutions to a wide range of customers which comprise of body corporates, small 

and medium enterprises and individuals11.  

2.26 Cim Finance Ltd offers hire purchase facilities to individual clients ‘through a network of over 75 

dedicated Cim Finance Ltd’s counters and a chain of over 700 authorised merchants across 

Mauritius’12. 

2.27 It is important to highlight that the hire purchase facility offered by Cim Finance Ltd is not 

necessarily similar to the definition of ‘hire purchase agreement’ within the Hire purchase and 

credit sales Act 1964. The main difference being in terms of transfer of property, whereby in the 

hire purchase facility of Cim Finance Ltd the property is transferred to the customer upon purchase 

                                                           
10 www.cim.mu/services.html Accessed 20th January 2017 
11 Information submitted by Cim Finance Ltd on 15th March 2016 in response to CCM’s information request letter 
dated 28th December 2016 bearing reference ENQ171/28L15/SB/1 
12 www.cim.mu/consumer-finance.html Accessed 20th January 2017 

Figure 2: Structural link between [] 

 

 

https://www.cim.mu/services.html
https://www.cim.mu/consumer-finance.html
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while in a typical hire purchase agreement the property is transferred upon full settlement of the 

credit. However, for the purposes of this Report both are considered as hire purchase facilities.  

2.28 When supplying its hire purchase facilities, Cim Finance Ltd interacts firstly with the retailer offering 

products on hire purchase, known as ‘merchant’ and secondly with the end customers who 

purchase products on hire purchase basis. There exists therefore two levels in the supply of hire 

purchase facilities. The first level relates to the arrangements between the merchant of the good 

or service with Cim Finance Ltd, referred to as the Merchant Agreement and the second level relates 

to the Consumer Credit Agreement when the customer uses the hire purchase facilities offered by 

Cim Finance Ltd to finance the purchase of the required goods from the merchant. 

2.29 The Merchant Agreement exists between the merchant and Cim Finance Ltd when the latter agrees 

to finance the sales of the merchant’s goods by granting the merchant’s customers hire purchase 

facility. The merchant to whose customers Cim Finance Ltd has agreed to provide hire purchase 

facility and associated services have to pay a fee/commission to Cim Finance Ltd, known as the 

merchant discount, which is a fee calculated as a fixed pre-determined percentage of the cash price 

of the product or service being sold.  

2.30 The current level of merchant discount which Cim Finance Ltd charges to merchants which sell 

products for which hire purchase facility is being sought, varies between [] of the cash price of 

the product. This merchant discount rate varies presently from merchant to merchant and per 

category of product being sold. The present categories of products include furniture, home 

appliances, home accessories, information technology goods, mobile phones and kitchenware 

among others. Currently, []. 

2.31 Cim Finance Ltd provides the merchant with approval for hire purchase facilities of the latter’s 

customers via two main ways: 

(a) Either by providing the facilities from its dedicated counter on the premises of large 

merchants (Cim Finance Ltd has approximately [] in-store counters on the premises of 

large merchants13), or 

                                                           
13 Information submitted by Cim Finance Ltd on 15th March 2016 in response to CCM’s information request letter 
dated 28th December 2016 bearing reference ENQ171/28L15/SB/1 
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(b) By providing for application and approval facilities over the telephone to those merchants 

where it does not have a physical counter presence.  

2.32 When approved, the hire purchase facilities are structured into Consumer Credit Agreements, 

which exist between Cim Finance Ltd and the consumer. The terms and conditions of the Consumer 

Credit Agreements are currently aligned with the provisions of the Hire Purchase and Credit Sale 

Act 1964 and Hire Purchase and Credit Sale (Charges) Regulations 200014 with regards to the 

interest rate and other fees chargeable to the client. The customer engages therefore to pay Cim 

Finance Ltd monthly instalments which include an interest at an annual percentage rate of 12%. 

There exists also maximum surcharge of 2% above the annual percentage rate of the amount 

overdue that Cim Finance Ltd may claim for the late payment of an instalment.  

2.33 Cim Finance Ltd sources its funding which it uses to supply hire purchase facility from a mixture of 

debt and equity15. 

The product and industry background 

2.34 The main product to which this assessment relates is hire purchase. For the purposes of this Report, 

hire purchase facility refers to retail credit facilities whereby a retailer sells his products on credit 

terms and the customer undertakes to pay the credit facility provider the outstanding amount plus 

interest on equal monthly instalments. It includes credit under a hire purchase agreement or similar 

retail credit facilities, including retail credit arrangements where the property to the goods passes 

to the consumer upon purchase, and includes the retail credit facilities offered by Cim Finance Ltd, 

but excludes leasing contracts and payment through credit cards.  

2.35 Hire purchase facility is used by end customers to purchase other products, ranging from white and 

brown goods to jewelries and motorcycles. 

2.36 The Hire Purchase and Credit Sales Act 1964 defines ‘Hire Purchase agreement’ as: 

(a) an agreement for the sale of goods under which the property in the goods shall pass to the hirer 

upon payment by instalments of the whole amount due; and 

                                                           
14 As amended by GN No. 39 of 2015  
15 Information submitted by Cim Finance Ltd on 15th March 2016 in response to CCM’s information request letter 
dated 28th December 2016 bearing reference ENQ171/28L15/SB/1 
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(b) includes any credit or financing agreement with a lending and financing agency for the purchase 

of goods. 

From the above definition, it is evident that ownership of the good passes to the hirer under a hire 

purchase agreement upon the payment of the whole amount due. However, as explained, under the 

credit arrangement of Cim Finance Ltd, is different from the above definition, in that the ownership 

of the good passes to the customer at the moment that the good is purchased through the credit 

facilities of Cim Finance Ltd. For the purposes of this Report, the credit arrangement of Cim Finance 

Ltd is considered hire purchase as a hire purchase facility. 

2.37 The Hire Purchase and Credit Sale Act 1964 applies to ’any sale of goods or any transaction, other 

than a leasing contract, involving the transfer, or any option or agreement for the transfer, of 

property in goods, where the term of payment is by instalments’16. 

2.38 When a customer buys a good on hire purchase, the latter engages to pay the good at the hire 

purchase price, which is the total amount of the cash price and charges17 payable under the Hire 

Purchase and Credit Sale Act 1964. The Annual Percentage Rate of the interest for hire purchase 

has been set at 12% of the chargeable price18 by the Hire Purchase and Credit Sale (Charges) 

Regulations 200019. The Hire Purchase and Credit Sale Act 1964 also provides that a surcharge of 

2% can be imposed for the late payment of an instalment.  

2.39 It is the Ministry of Industry, Commerce and Consumer Protection which enforces the Hire Purchase 

and Credit Sale Act in Mauritius. While there exists no licensing requirement as a prerequisite for 

an enterprise to offer hire purchase facility, any enterprise which offers credit sales/hire purchase 

has at all times to be compliant with the Hire Purchase and Credit Sale Act 1964. 

2.40 Hire purchase facilities are available on the premises of the retailer. The customer’s choice of the 

hire purchase provider therefore depends to an appreciable extent on the hire purchase provider 

                                                           
16 Section 3(b) of the Hire Purchase and Credit Sale Act 1964 
17 Section 2 of the Hire Purchase and Credit Sale Act defines ‘charges’ as an amount, not exceeding the annual 
percentage rate or the monthly flat rate, on the chargeable price as has been prescribed by the Minister. 
18 The chargeable price is the difference between the cash price and any down payment which has been effected by 
the hirer. It is the prices on which charges accrue. 
19 The Hire Purchase and Credit Sale (Charges) Regulations 2000 was amended by the Hire Purchase and Credit Sale 
(Charges) (Amendment) Regulations 2015 whereby inter alia, the Annual Percentage Rate was reduced from 19% to 
12%.  
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which is offered by the retailer with whom he is effecting the purchase of his product.  From 

information gathered during this review, it is only Cim Finance Ltd which is currently engaged in the 

provision of hire purchase facilities to third party retailers/merchants in Mauritius. 

Notwithstanding, there are other companies which provide hire purchase facilities services either 

to exclusively customers of companies within their group or within their own retail outlets, that is 

in-house hire purchase facilities.  

2.41 The CCM has been informed by the representatives of [] that since the amendment to the Hire 

Purchase and Credit Sale (Charges) Regulations 2000 in 2015, which reduced the APR rate from 19% 

to 12%, [] 20.  

2.42 The CCM has been informed that J Kalachand & Co Ltd offers its own in-house hire purchase 

facilities to its customers in its retail outlets21.  

2.43 The CCM has been informed that Ecocredit Finance Ltd [22]. 

2.44 Cim Finance Ltd is currently the largest supplier of hire purchase facilities in Mauritius. As 

mentioned, Cim Finance Ltd has dedicated counters within the retail outlets of large retailers in 

Mauritius. For smaller merchants, whenever the retailer is selling his good on hire purchase to his 

customers, the retailer will contact Cim Finance Ltd to provide the details of the customer in order 

to enable the latter to assess the credit worthiness of the customer. If Cim Finance Ltd deems the 

particular customer to be credit worthy, it finances the purchase of the good. Cim Finance Ltd pays 

back the retailer the amount of the good net of the merchant discount while the end customer pays 

Cim Finance Ltd the amount charged by the retailer for the good (chargeable price) plus 12% Annual 

Percentage Rate interest and any other charges prescribed by the Hire Purchase and Credit Sale 

Act.   

                                                           
20 Information gathered during factual meeting under Section 52(1)(a) of the Act []  
21 Information gathered during factual meeting under Section 52(1)(a) of the Act on 7th February 2017 with 
representatives of J Kalachand & Co Ltd.  
22 Information submitted by Ecocredit Finance Ltd on 15th February 2017in response to information request   



INV035 – Report of Undertakings   22 
 

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS 

3. Legal framework 

3.1 This chapter sets out the legal framework against which the Executive Director has assessed the 

undertakings offered by Cim Finance Ltd and the provisions with respect to the review of monopoly 

situations.  

3.2 The Act provides for the review of monopoly situations at Section 46 of Sub-Part III of Part III. The 

competition concerns of the CCM with respect to the conduct of Cim Finance Ltd are within the 

framework of Section 46 of the Act.  

3.3 The existence of a monopoly situation under the Act is based on market shares threshold, below 

which an enterprise will be presumed not to be in a monopoly position. In this respect, the relevant 

provisions of Section 46 of the Act reads: 

(1) A monopoly situation shall exist in relation to the supply of goods or services of any 

description where – 

(a) 30 per cent or more of those goods or services are supplied, or acquired on the 

market, by one enterprise; or  

(b) 70 per cent or more of those goods or services are supplied, or acquired on the 

market, by 3 or fewer enterprises. [Emphasis added] 

3.4 Although the Act does provide for the review of monopoly situations under particular 

circumstances, a monopoly situation in itself is not a matter of concern23.  The Act conditions any 

review of a monopoly situation upon the CCM having ‘reasonable grounds to believe that [the] 

enterprise in a monopoly situation is engaging in conduct that: 

(a) has the object or effect of preventing, restricting or distorting competition; or  

(b) in any other way constitutes exploitation of the monopoly situation’. 

3.5 These two forms of conduct are referred to as ‘abuse of monopoly’ which can be abusive by object 

or effect, even if such were not intended by any of the enterprise in question.  Paragraph (a) of 

                                                           
23 Paragraph 2.9 of CCM 4: Competition Commission of Mauritius Guidelines: Monopoly Situations And Non-Collusive 
Agreements (hereinafter” CCM Guidelines 4”) 
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Section 46 (2) of the Act is often referred to as ‘exclusionary conduct’24  whereas paragraph (b) of 

Section 46 (2) of the Act provides for ‘exploitative conduct’25. 

3.6 Additionally, Section 46 (3) of the Act stipulates a number of factors which the CCM must take into 

account in reviewing the monopoly situation for any abuse, namely: 

a) ‘the extent to which an enterprise enjoys or a group of enterprises enjoy, such a position of 

dominance in the market as to make it possible for that enterprise or those enterprises to operate 

in that market, and to adjust prices or output, without effective constraint from competitors or 

potential competitors; 

b) the availability or non-availability of substitutable goods or services to consumers in the short 

term; 

c) the availability or non-availability of nearby competitors to whom consumers could turn in the 

short term; and  

d) evidence of actions or behaviour by an enterprise that is, or a group of enterprises that are, a 

party to the monopoly situation where such actions or behaviour that have or are likely to have an 

adverse effect on the efficiency, adaptability and competitiveness of the economy of Mauritius, or 

are or are likely to be detrimental to the interests of consumers’. 

3.7 The first step in investigating a monopoly situation (once the monopoly situation established) is 

normally the assessment of an enterprise’s position of dominance, if any, in the relevant market. 

The assessment of ‘dominance’ in the Act is not confined to a mere exercise of determining market 

shares; rather the test of dominance, in the case of a single enterprise, is whether it has such a 

position of economic strength in the market under consideration, that makes it possible for the 

enterprise to operate in that market and to adjust prices or output, without effective constraint 

from competitors or potential competitors. 

3.8 According to Paragraph 2.1 of CCM Guidelines 4 on Monopoly situations and non-collusive 

agreements (CCM Guidelines 4), dominance ‘means the enterprise(s) have some market power, 

that by virtue of their position in the market they can act to some extent free of the constraints that 

                                                           
24 Paragraph 3.1 of CCM Guidelines 4 
25 Paragraph 4.1 of CCM Guidelines 4 
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competition would normally be expected to provide’. Paragraph 2.22 of CCM Guidelines 4 further 

provides that ‘[t]he test of dominance is the ability profitably to adjust prices or output, acting to 

some degree independently of competitive constraints’. 

3.9 Paragraphs (b) and (c) of Section 46 (3) of the Act require the CCM to consider which goods or 

services and which enterprises form part of the relevant market. The availability (or non-availability) 

of substitute goods or services and competitors to whom consumers could turn to in the short term 

are relevant to the definition of the market and therefore affect the assessment of the monopoly 

situation and the enterprise’s degree of dominance in the defined market.   

3.10 The availability or non-availability of substitutable products is factored in when determining the 

scope of and defining the relevant market.  If the market definition exercise finds few or no products 

that can be substituted for the product being examined, then by definition there will be few or no 

other products within the meaning of paragraph (b) of Section 46 (3).   

3.11 Section 49 (2) of the Act, in relation to share of supply criteria, provides that for the purpose of 

establishing whether the share of supply criteria set out in Sections 44, 45, 46 or 48 are satisfied, 

the Commission may also take into account any cross-shareholding between or amongst groups. 

3.12 CCM Guidelines 4 provide that, [i]n assessing (c), the CCM will consider whether competitive forces 

arising from possible entry are so effective as to prevent the emergence of market power in the 

relevant market. In markets where entry is easy, no enterprise can be found to be dominant. ‘Easy 

entry’ does not merely require [that] there [be] no legal or other impediments to entering the 

market: the CCM must expect that entry would occur rapidly in the event of any enterprise seeking 

to exercise its dominance to raise prices, and thereby defeat that price rise.  

3.13 The last paragraph of Section 46 (3) requires the CCM to take into account evidence of behaviour 

or actions on the part of the enterprise being investigated as having adverse effects on either ‘…the 

competitiveness of the economy or (…) as likely to be detrimental to the interests of consumers.’     

3.14 The monopoly provisions of the Act do not provide a comprehensive list of particular forms of 

conduct that will be considered anticompetitive business practices but rather lay emphasis on ‘the 

object or effect’ of such conduct that is ‘preventing, restricting or distorting competition […].’  
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However, guidance may be sought from the CCM Guidelines 4 which provide a broad outline of 

particular forms of exclusionary conducts. 

Price discrimination  

3.15 Price discrimination occurs when customers in different market segments are charged different 

prices for the same good or service, for reasons unrelated to costs26. There are numerous gains 

which can accrue from price discrimination, for instance, this practice allows the enterprise to 

recover its fixed costs efficiently, whereby customers who have more willingness to pay will be 

charged a higher price as compared to price sensitive customers27. CCM Guidelines 4 acknowledge 

the benefits which can be derived from price discrimination and provide that in normal 

circumstances, ‘price discrimination is not in itself anti-competitive and the CCM will not regard it 

as an abuse’28. 

3.16 Notwithstanding, price discrimination may be held to be anticompetitive and/or abusive if it is 

carried out by an enterprise in a monopoly situation and it has the object or effect of preventing, 

restricting or distorting competition or is an exploitation of a monopoly situation. For instance, low 

prices can be predatory29 which may have foreclosure effects30 and high prices may be excessive 

and exploitative or part of a margin squeeze strategy against downstream competitors31.  When 

price discrimination occurs upstream, there is an additional risk that the difference in prices causes 

a distortion in competition amongst downstream input purchasers, and this damages the 

competitive process, resulting in higher prices for final consumers32. 

                                                           
26 Glossary of terms, OECD 
27 Paragraph 5.1 of CCM Guidelines 4 
28 Paragraph 5.1 of CCM Guidelines 4 
29Predatory pricing occurs when an enterprise in a dominant position prices its products at a low price with the 
intention of driving its competitors which cannot match that low price out of the market and recouping back all 
profit lost when its competitors have exited the market. CCM Guidelines 4 provide that the CCM will consider ‘pricing 
to be predatory only if the pricing strategy would be unprofitable unless it results in the elimination or significant 
weakening of competition’. 
30 According to Paragraph 3.5 of CCM Guidelines 4 anti-competitive foreclosure is said to occur when ‘the conduct 
of a monopoly enterprise restricts or eliminates the effective access of actual or potential competitors to customers 
or to supplies, to the detriment of consumers or the economy in general’ 
31 Paragraph 5.2 of CCM Guidelines 4 
32 OECD, Background note to secretariat, Price Discrimination, 2016 
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3.17 Price discrimination is therefore not in itself treated as a restrictive practice, but would be 

restrictive if it is detrimental to competition or exploitative.  

3.18 A distinction is drawn between primary line injury and secondary line injury caused by price 

discrimination when the exclusionary effects of price discrimination are analysed33. Primary line 

injury is the harm caused to the competitors of the enterprise in a dominant position when it 

charges different prices to its own customers for reasons not related to cost differentials. Secondary 

line injury is the harm that the price discrimination causes in markets where the product or service 

is used as an input. Primary line injuries of price discrimination are usually assessed in the same 

manner as predatory pricing schemes are assessed34. Loyalty rebates and margin squeeze strategies 

are also assessed as exclusionary price discrimination35. 

Undertakings 

3.19 The Act provides an enterprise the opportunity to offer a written undertaking to the Commission 

to address any concern that has arisen, or is likely to arise, during an investigation in respect of inter 

alia, a monopoly situation. 

3.20 An undertaking is defined at Section 2 of the Act as an obligation or commitment as provided under 

Section 63 given in writing by an enterprise to, and accepted by, the Commissioners, to prevent or 

terminate a restrictive business practice. 

3.21 The provisions of Section 63 are as follows: 

‘(1) An enterprise may offer a written undertaking to the Commission to address any 

concern that has arisen, or is likely to arise, during an investigation in respect of a 

restrictive agreement subject to investigation, a monopoly situation or a merger situation. 

(2) The undertaking may be offered before the start of the investigation or at any stage 

during the investigation. 

                                                           
33 For instance see Jonathan Faull and Ali Nikpay, ‘The EC Law of Competition’ (2007) OUP, 2nd edition 
34 Organisation for Economic Co-operation and Development, ‘Roundtable on "Price Discrimination" -Note by the 
United States’ (2016) www.ftc.gov/system/files/attachments/us-submissions-oecd-other-international-
competition-fora/price_discrimination_united_states.pdf Accessed 21 February 2017 
35 Organisation for Economic Co-operation and Development, above. 

http://www.ftc.gov/system/files/attachments/us-submissions-oecd-other-international-competition-fora/price_discrimination_united_states.pdf
http://www.ftc.gov/system/files/attachments/us-submissions-oecd-other-international-competition-fora/price_discrimination_united_states.pdf
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(3) The Commission may, after having taken cognizance of the report of the Executive 

Director on the matter, determine a case on the basis of an undertaking if it considers that 

the undertaking satisfactorily addresses all the concerns it has about any prevention, 

restriction distortion or substantial lessening of competition. 

(4) An undertaking accepted by the Commission shall be published by the Commission in 

the form of a decision of the Commission. 

(5) An undertaking accepted by the Commission shall have effect as if it were a direction 

under section 60’. 

3.22 The Competition Commission Rules of Procedure 2009 prescribe the content of the undertakings 

and list down its procedural requirements, namely that it shall be signed by at least two directors 

of the enterprise or any other authorized person and shall contain - 

‘(a) statement of facts; 

(b) details of the alleged concern together with a list of documents or evidence, in support 

of each alleged concern; 

(c) the measures that the enterprise proposes to take as an undertaking to address the 

concerns to the Commission’.   

Framework of assessment 

3.23 As mentioned earlier, Cim Finance Ltd has offered undertakings to the CCM to address the 

competition concerns identified. Consequently, the assessment of the undertakings does not 

warrant a determination on whether a restrictive business practice is occurring. Rather, the 

assessment focuses on whether the undertakings satisfactorily address all the competition 

concerns of the CCM.   

3.24 Indeed, Section 63 (3) of the Act provides that the Commission may determine a case on the basis 

of an undertaking if it considers that the undertaking satisfactorily addresses all the concerns it has 

about any prevention, restriction or distortion of competition. In such cases, the undertaking is 

given the form of a direction.  

3.25 The European Commission also makes a distinction between infringement decisions and 

commitment decisions. Where the European Commission accepts a commitment (undertaking in 
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terms of the Competition Act in Mauritius), it adopts a commitment decision making them binding 

on the parties without, however, establishing an infringement. The major difference between the 

two types of decision is that a prohibition decision formally ‘finds that there is an infringement’ 

whereas a commitment decision does not. Instead of saying whether there has been or still is an 

infringement, a commitment decision only refers to ‘concerns expressed by the Commission’.36 

3.26 Therefore, this Report is geared mainly towards the assessment of the undertakings and whether 

the undertakings satisfactorily address all the competition concerns identified. The competition 

concerns of the investigation are also highlighted and consequently a brief on the context of those 

concerns are laid out in terms of the potential markets and the potential competition issues, 

without concluding on those concerns in their contexts.   

3.27 Each concern of the Executive Director in relation to the investigation is identified and an 

assessment is made as to the extent to which the undertakings offered are likely to satisfactorily 

address those concerns.  

Experience of other jurisdictions 

The European Union Approach to Price Discrimination  

3.28 Price discrimination under the EU competition law refers to an abuse of the dominant position held 

by an enterprise through the practice of charging discriminatory prices or conditions, in violation of 

the provisions of Article 102 of the Treaty on the Functioning of the European Union37 (TFEU). 

3.29 The relevant provisions of the Article 102 read: 

‘Any abuse by one or more undertakings of a dominant position within the internal market or in a 

substantial part of it shall be prohibited as incompatible with the internal market in so far as it 

may affect trade between Member States. 

Such abuse may, in particular, consist in: 

… 

                                                           
36 European Commission – Memo on Commitment Decisions, frequently asked questions, March 2013 - 
http://europa.eu/rapid/press-release_MEMO-13-189_en.htm Accessed 23 February 2017 
37 Formerly Article 82 of the EC 

http://europa.eu/rapid/press-release_MEMO-13-189_en.htm
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(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby 

placing them at a competitive disadvantage’38 

3.30 An enterprise may resort to price discrimination with the intention of capturing the maximum of 

consumer surplus and exploit its customers’ different valuations of the products in order to increase 

its profits. Price discrimination can thus be exploitative39.  

3.31 Price discrimination can also be exclusionary abuse with the exclusionary effects affecting the 

competitors of the dominant enterprise or competitors in downstream markets. 

3.32 The European Commission has held in the case of Virgin/British Airways40 that the rebate scheme 

offered by British Airways was discriminatory in nature and infringed Article 82 (c) of the TFEU. 

Travel agents, customers of British Airways, were offered rebates based on their sales of British 

Airways tickets made in the previous year. Travel agents who were making the same level of sales 

in the current year were therefore receiving different level of rebates, if their sales levels of the 

previous year were different. The Commission held that this practice of British Airways had the 

effect of distorting competition between British Airways and other airlines in the primary market 

of air transport services and distorting competition in the downstream market between travel 

agents.  The market for supplying air travel agency services was intensely competitive and the ability 

of agents to compete in supplying such services was affected by the discriminatory conditions of 

remunerations resulting from British Airway’s schemes. The Commission decision was upheld by 

the Court of First Instance.  

3.33 The European Commission in its decision of Irish Sugar41, held that the target rebates which were 

offered by Irish Sugar to major food wholesalers in Ireland were discriminatory because they were 

based on percentage increases in purchases rather than absolute purchase volumes. The 

Commission held at Paragraph 152 of its decision that ‘the granting of discounts by a company in a 

dominant position, which are conditional on a company meeting particular targets that are higher 

                                                           
38 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E102:EN:HTML Accessed 19 February 2019 
39 For example see Penelope Papandropoulos, ‘How should price discrimination be dealt with by competition 
authorities?’ (2007) Concurrences N°3 – 2007 
http://ec.europa.eu/dgs/competition/economist/concurrences_03_2007.pdf Accessed 19 February 2017 
40 Commission Decision of 14 July 1999 relating to a proceeding under Article 82 of the EC Treaty (IV/D-2/34.780 
Virgin/British Airways) 
41 Commission Decision of 14 May 1997 relating to a proceeding pursuant to Article 86 of the EC Treaty ( IV/34.621 
, 35.059/F-3 — Irish Sugar Plc) 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E102:EN:HTML
http://ec.europa.eu/dgs/competition/economist/concurrences_03_2007.pdf
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than previous purchase amounts is an infringement of Article 86, because the practice is clearly 

aimed at tying customers closely to the dominant company and making it difficult for competitors 

to gain a foothold in the market’, which restricted ‘the growth of competition from domestic sugar 

packers’42. 

The US Approach to Price Discrimination  

3.34 The US Robinson-Patman Act prohibits suppliers of a product from charging different prices to its 

competing buyers for the same product when the differences in the prices charged are not related 

to cost differentials.   

3.35 Section 2(a) of the US Robinson-Patman Act provides inter alia ‘[i]t shall be unlawful for any person 

engaged in commerce, in the course of such commerce, either directly or indirectly, to discriminate 

in price between different purchasers of commodities of like grade and quality, where either or any 

of the purchases involved in such discrimination are in commerce, where such commodities are sold 

for use, consumption, or resale within the United States or any Territory thereof or the District of 

Columbia or any insular possession or other place under the jurisdiction of the United States, and 

where the effect of such discrimination may be substantially to lessen competition or tend to create 

a monopoly in any line of commerce, or to injure, destroy, or prevent competition with any person 

who either grants or knowingly receives the benefit of such discrimination, or with customers of 

either of them: Provided, That nothing herein contained shall prevent differentials which make only 

due allowance for differences in the cost of manufacture, sale, or delivery resulting from the differing 

methods or quantities in which such commodities are to such purchasers sold or delivered …’ Section 

2(b) of the said Act allows a single company to sell one customer at a lower price than it sells to 

another if the price is ‘made in good faith to meet an equally low price of a competitor’. 

3.36 The harm to competition can happen in two ways. The US approach equally distinguishes between 

‘primary line injury’ with exclusionary effects which happen when one manufacturer reduces its 

prices in a specific geographic market and causes injury to its competitors in the same market and 

                                                           
42 Paragraph 154 of the Decision 
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‘secondary line injury’ with distortionary effects whereby certain customers of the manufacturer 

are given a price advantage over competing customers43. 

3.37 The US Supreme Court held in Brooke Group Ltd. v. Brown & Williamson Tobacco Corp44 that ‘[b]y 

its terms, the Robinson-Patman Act condemns price discrimination only to the extent that it 

threatens to injure competition. The availability of statutory defenses . . . confirms that Congress did 

not intend to outlaw price differences that result from or further the forces of competition’. 

3.38 Price discrimination is held to exist in the US even in instances where the conduct harms the primary 

line only. It was held by the US Supreme Court in Automatic Canteen Co. v. Federal Trade 

Commission45, that Section 2(a) of the Robinson-Patman Act is breached where there is a price 

discrimination which deals the requisite injury to primary line competition, even though secondary 

line and tertiary line competition are unaffected. 

3.39 The US Supreme Court upheld the Commission’s decision in FTC v. Cement Institute46 that the 

respondents' combination to use the multiple basing point delivered price system had effected 

systematic price discrimination. The Court went on to say that Section 2 (b) provides that proof of 

discrimination in price (selling the same kind of goods cheaper to one purchaser than to another), 

makes out a prima facie case of violation, but permits the seller to rebut ‘the prima facie case thus 

made by showing that his lower price … was made in good faith to meet an equally low price of a 

competitor…’ 

 

                                                           
43 www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/price-discrimination-robinson-patman 
Accessed 21 February 2017 
44 Brooke Group Ltd. v. Brown & Williamson Tobacco Corp 509 U.S. 209 
45 Automatic Canteen Co. v. Federal Trade Commission 346 U.S. 61 
46 FTC v. Cement Institute 333 U.S. 683 

https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/price-discrimination-robinson-patman
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4. Market definition, market share and dominance 

4.1 As stated earlier, Section 46 of the Act provides that a monopoly situation shall exist in relation to 

the supply of goods or services of any description where 

(a) 30 per cent or more of those goods or services are supplied, or acquired on the market, by 

one enterprise; or 

(b) 70 per cent or more of those goods or services are supplied, or acquired on the market, by 

3 or fewer enterprises. 

4.2 In turn, to assess the market share of the enterprise, the market in which such market shares is to 

be calculated must be identified. Such market is referred to as the relevant market.  

4.3 As stated at paragraph 2.6 of CCM Guidelines on Market Definition and the calculation of market 

shares (CCM Guidelines 2), the CCM will normally define ‘the relevant market’ for any given goods 

or services in two dimensions:  

(a) product market – which includes the set of products which act as competitive constraint 

to the focal product; and 

(b)  geographic market –the geographic area within which competition and substitution 

occurs. 

4.4 The Executive Director considered the appropriate product and geographic market definitions, 

applying the methodology set out in CCM Guidelines 2. No conclusion is being drawn on the market 

assessment in this chapter given the undertakings but is intended to provide the framework in order 

to understand the competition concerns. The CCM does not regard market definition as an end in 

itself, but rather as a framework within which to analyse the effects of market features. 

 The relevant markets 

4.5 The relevant market relates to the set of products that together provide competition to the product 

under consideration. The relevant product market is usually defined on the basis of both demand-

side substitution – which assesses the ability of consumers to switch to alternative products, and 

supply-side substitution – which assesses the ability of suppliers to switch to supply the product.  



INV035 – Report of Undertakings   33 
 

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS 

4.6 Product substitution is typically assessed under the Hypothetical Monopoly Test (HMT) / Small but 

Significant Non-transitory Increase in Price (SSNIP) test concept. From a demand perspective, the 

SSNIP test assesses whether a significant number of customers would switch to other readily 

available substitute products in response to a hypothetical small but significant permanent increase 

in price of the product in question, such that the increase in price would be unprofitable for the 

monopolist.  

4.7 The CCM starts with the product market, using the HMT test and identifying the narrowest possible 

market definition (Paragraph 2.1 of CCM Guidelines 2 refers) and work progressively wider. The 

different credit purchase services offered by Cim Finance Ltd include credit cards, CIM shell credit 

card, hire purchase, factoring and leasing facilities. Given the alleged conduct, the starting point or 

the focal product for identifying the relevant product is hire purchase facilities offered by the Cim 

Finance Ltd.  

4.8 Based on the information gathered, the CCM understands that the supply of hire purchase facilities  

can be categorised at two levels;  

(a) The upstream market where the supply of hire purchase facility is provided by hire 

purchase providers to merchants - the hire purchase market, and 

(b) The downstream market which englobes all the products sold by merchants on hire 

purchase facilities to their customers at retail level; that is the markets where hire purchase is 

used as an input.  

4.9 Another potential market would be the supply of hire purchase by hire purchase providers to end 

users that is the hirer, for which the service provider charges an interest rate to the hirer. However, 

this market is not directly the subject of concern of the investigation.  

4.10 Furthermore, the upstream and the downstream market are interconnected as explained in 

Paragraph 4.21 and illustrated in figure 3 below: 
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Figure 3: Illustration of upstream and downstream market 

 

Hire purchase product market 

4.11 The narrowest market in identifying the relevant product in the upstream market is the supply of 

hire purchase facilities by the Cim Finance Ltd to merchants. Therefore, the Executive Director 

considered whether merchants can shift their hire purchase provider in the event of a hypothetical 

price increase by Cim Finance Ltd.  

4.12  As explained in chapter 2 of this Report, in addition to Cim Finance Ltd, J Kalachand & Co Ltd and 

Cheribinny Limited are also providers of hire purchase facilities in Mauritius. However, []. 

Cheribinny Limited, a company of the Currimjee group, [47].Previously, Courts (Mauritius) Ltd had 

its own in-house hire purchase facilities but now uses the hire purchase facility of Cim Finance Ltd. 

4.13 Ecocredit Finance Ltd []. 

4.14 The main providers of hire purchase considered active in 2016 are therefore Cim Finance Ltd, J 

Kalachand & Co Ltd and Cheribinny Limited. However, []. 

Demand side substitution 

4.15 Applying the HMT test, in the event that the merchant discount rate of Cim Finance Ltd increases 

by 5-10%, merchants who are clients of Cim Finance Ltd are unlikely to be able to substitute Cim 

Finance Ltd’s hire purchase facilities to the one offered by [].  

4.16 Following the 5%-10% increase in the merchant discount rate of Cim Finance Ltd, there is also the 

possibility that large merchants (top 5 merchants) start providing their own in-house hire purchase 

facilities and consequently join the upstream market. However, based on information gathered 

                                                           
47 Refer to filenote of Cheribinny Limited dated 10th February 2016. 
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from the merchants, it appears that most of the merchants are unlikely to start their own in-house 

purchase in the event of a 5-10% increase in the merchant discount of Cim Finance Ltd.  

4.17 Merchants have informed the CCM that in the event of a 5-10% increase in the merchant discount, 

they would consider shifting supplier provided that there is an alternative. However, most of them 

stated that there is presently no feasible alternative to Cim Finance Ltd on the market48.  

4.18 Moreover, Cim Finance Ltd has also argued that a merchant can also provide its customers access 

to credit by accepting payments through credit cards (including MCB smart pay) or use of leasing 

facilities. It may also be argued that consumers willing to buy a product on credit may also have 

access to other credit facilities such as unsecured loan to finance the purchase. It is therefore 

important to assess the extent to which, these alternatives are deemed to be substitutes from the 

merchant’s perspective within the meaning of the Act. 

4.19 Information gathered from auxiliary parties reveal that the hire purchase may be a distinct product 

from other micro credit products. Credit cards bear a higher interest rate to the consumer than hire 

purchase, which may make substitution difficult. Furthermore, the Executive Director has been 

informed that the customers who buy on hire purchase are usually those customers who cannot 

afford to buy on cash and usually cannot access usage of credit cards for that purpose49. Credit 

cards are therefore unlikely to be an effective substitute mode of payments for customers using 

hire purchase facilities and consequently less likely to be an effective substitute for merchants.  

4.20 Nearly all the merchants interviewed stated that if they stop supplying goods on hire purchase they 

will lose their hire purchase clients, which once more shows that hire purchase may be a market in 

itself and that merchants have no alternative to hire purchase.  

4.21 The demand for credit facilities is a derived demand such that the more accessible the credit 

facilities are to the end-users, the more likely it is that merchants would offer such facilities; and 

the more merchants offer such facilities, the more end-users are likely to opt for such facilities. In 

other words, the types of credit facility that the merchant will offer to its customers will also depend 

on the types of payment facilities that the customer has access to. For example, if customers opt to 

make payments using hire purchase facility, credit cards or MCB smart pay, then the merchants will 

                                                           
48 Filenotes of Meeting with [] 
49 See filenote of []  
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be more inclined to offer such facilities. On the other hand, if merchants offer the different options 

for payment, customers will then choose the one which is most convenient to them.   

4.22 Information gathered from [] suggests that credit cards and unsecured loans do not compete 

directly with hire purchase facilities. The majority of merchants were not aware if the customers 

had recourse to short term loan to finance their purchases instead of using hire purchase facilities. 

[] highlighted that it can happen that the customer has already taken a loan to buy/construct a 

house and part of which is used to furnish the house50. 

4.23 With respect to credit cards, the Executive Director was informed by the representatives of [] 

that the interest rates on credit cards vary between [] and that for unsecured loans, they vary 

between []51. Interest rate on credit cards and unsecured loans can therefore be higher than the 

interest rate charged for hire purchase facilities. The latter explained that it is only occasional for a 

customer to have recourse to an unsecured loan to buy electronic goods. They further explained 

that it is easier for a customer to obtain hire purchase facilities than to obtain an unsecured loan. 

Hence, unless consumers are willing to substitute from hire purchase to use credit cards and/or 

SmartPay, merchants are unlikely to be able to effectively substitute from hire purchase to credit 

cards and/or SmartPay.  

4.24 Furthermore, [], [52] and merchants informed the Executive Director that there has been no 

effect on the sales of their credit cards following the reduction in APR for hire purchase. Had credit 

cards been substitute to hire purchase, it would have been expected that credit sales through use 

of unsecured loan and credit cards to decrease following the reduction in the APR from 19% to 12%.  

4.25 Based on information provided by Cim Finance Ltd and analysis carried out, it is found that following 

the increase in the merchant discount rate of Cim Finance Ltd, the number of hire purchase 

transactions effected through Cim Finance Ltd increased by []. The Executive Director takes note 

that the increase might have also been due [] entering into agreement with Cim Finance Ltd for 

the provision of hire purchase facilities in [] and/or higher demand following the reduction in APR 

for hire purchase. However, even without [] Ltd, it is observed that Cim Finance Ltd would have 

still experienced an increase in the number of transactions (sales of products on hire purchase) and 

                                                           
50 See filenote of []  
51 See filenote of [] 
52 See information gathered during enquiry, filenote of []  
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profit. It indicates that merchants were not able to substitute to alternative credit option. Table 1 

shows the data gathered and analysis in relation to cash sales, cash discount and number of 

agreements made by Cim Finance Ltd.  

Table 1: Percentage increase in merchant discount and number of transactions in 2016  

 

[] 

 

4.26 More than 80% of merchants interviewed stated that if they stop offering hire purchase facilities, 

they will lose the sales they were making through hire purchase. This indicates that there seems to 

be no alternative to hire purchase for merchants.   

4.27 Therefore, from a demand perspective for merchants in the upstream market, it is likely that hire 

purchase is a market on its own.  

Supply-side substitution 

4.28 Substitution from supply-side of hire purchase services also seems to be limited. [53]. [].  

4.29 Therefore, in so far that hire purchase products are concerned, it appears that there is no 

alternative to merchants (excluding J Kalachand & Co Ltd and Currimjee Group) other than Cim 

Finance Ltd. However, there may be some extent of substitution at the end user level.  

4.30 Moreover, there is clear indication that credit card and unsecured loans do not compete with hire 

purchase given the different logistical aspects involved, the different regulatory framework, the 

requirement to establish a network of merchants and the setting up of the structure54. Suppliers of 

credit cards and unsecured loans are less likely to be able to substitute to the provision of hire 

purchase facilities without incurring significant costs and in a short time period. 

4.31 Moreover, according to [], the hire purchase service is viewed as a totally different product 

compared to its banking products and it does not intend to enter such business.  

                                                           
53 See filenote of []  
54 See paragraphs 4.17-4.23.  
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4.32 The MCB introduced ‘MCB SmartPay’ product since 2012 which is a product similar to the hire 

purchase facilities offered by Cim Finance Ltd. The MCB SmartPay product is an add-on which is 

available to all credit cards issued by the MCB and carries an interest of [] with a repayment term 

of 3 - 36 months. The MCB has around 30 merchants, including The Warehouse Ltd (361), Domah 

Commercial Centre, eShop, HM Rawat, iShop and King Bros which accept MCB SmartPay Card55. 

The representatives of MCB highlighted that there were [].  

4.33 The Executive Director was informed that the MCB SmartPay [] and unlike the merchant discount 

charged by Cim finance Ltd, the charges on SmartPay transaction [].  

4.34 As stated earlier, merchants indicated that they were unlikely to enter the market in the event of a 

5%-10% increase in merchant discount. 

4.35 Based on the above analysis, Cim Finance Ltd seems to be the only supplier of hire purchase services 

to merchants and substitution seems unlikely. 

4.36 On the supply-side substitution in the upstream market, the product market is likely to be the 

market for hire purchase facilities and be a separate market on its own.  

Relevant upstream product market 

4.37 Based on the above, it is thus reasonable to consider that hire purchase is a product market in itself. 

It is arguable to what extent in-house hire purchase facilities must be included in the market given 

that that will not be accessible to third party merchants. From assessment conducted it seems more 

appropriate to exclude such service providers from the market as neither merchants can use their 

service nor do they appear to be able to enter the market (offer the service to other merchants) 

within 1 year. However, the question is left open.  

Downstream markets (where hire purchase is used) 

4.38 The downstream markets consist of all markets where hire purchase is used as an input or is a key 

feature for the sales of the products in those markets. That is, markets where products are offered 

on a hire purchase basis. It includes, for example and amongst others, the retail sales through hire 

                                                           
55 www.mcb.mu/en/individual/cards/smartpay Accessed 6 March 2017 

http://www.mcb.mu/en/individual/cards/smartpay
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purchase of autocycle, air ticket, bicycle, mobile phones,  computer,  furniture, air conditioner, 

heater, home accessories, home appliances, and watches. 

4.39 Product characteristics, price and intended use are key features that may delineate product 

markets56. Therefore, a comparison of product characteristics, price and usage may delimit the 

relevant product market. 

4.40 The narrowest market in identifying the relevant product in the downstream market would be each 

product supplied in the downstream markets. Examples are the respective market for TV, the 

market for furniture, the market for microwave and the market for camera. 

4.41 There exists in the downstream market an array of products, which in themselves may be separate 

markets. Given that they serve different purposes, it is unlikely that there would be demand 

substitution. Suppose the price of a product increases, for example the price of TV increases by 5%-

10%, customers willing to buy a TV are unlikely to substitute for a microwave. Or if the price of a 

furniture was to increase, the customer is also unlikely to shift his demand for a microwave. 

Therefore, each product can constitute a market on its own.  

4.42 From the supply perspective, merchants do not usually sell the whole range of those products. 

Further, the information gathered revealed that substitution between those products might not be 

feasible as it would usually require additional costs and expertise. For example, [] and [57] 

stated that it would not be feasible for them to enter the furniture market without incurring 

additional costs. The logistics and expertise for the different products may also vary. Moreover, the 

supply of furniture would also require a lot of space which would involve warehousing costs and 

different showroom set-up.   

4.43 The Executive Director understands that there are many merchants selling different types of 

products under one roof, for example white and brown goods, IT equipments, furniture and mobile 

phones. The downstream market may therefore be subdivided into sub markets depending on the 

nature and the type of products that are being sold. Consequently, all merchants in the downstream 

                                                           
56 For instance, see the EU Guidance on Definition of Relevant Market. 
57 Filenotes of [].  
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market would not be competing in the same market in the downstream market but would rather 

be competing in their respective sub-market.  

4.44 For example, [] (customer of Cim Finance Ltd) which is engaged in the sales of home appliances 

and home accessories amongst others is unlikely to be in the same sub-market and competing with 

[] (customer of Cim Finance Ltd) which is engaged in the manufacture of aluminum products. [] 

will be in the same sub market of [] among others, which are also involved in the sales of similar 

mix of products such as home appliances, home accessories, IT equipments and furniture. These 

would therefore be operating and competing in the same sub markets. 

4.45 Cim Finance Ltd classifies its products in the following categories: 

Table 2: Cim Finance Ltd’s list of product categories 

 

[] 

 

4.46 In turn, the merchant discount for those categories of products usually varies for any single 

merchant and across merchants. 

4.47 Each of those product categories may indicate potentially different markets. The characteristics 

and usage of the different products vary and thus they are unlikely to be substitutable from the 

demand perspective. 

4.48 Therefore, it seems that from the supply perspective the products may, to an appreciable degree, 

form part of different markets. However, some of the products may be grouped from that 

perspective around commonality in technology, logistics and expertise. For instance, products 

within categories such as white goods, brown goods, IT products, furniture and the like may be 

grouped within such categories such that those categories form product markets. For instance, all 

IT products like laptops, computers and printers may be grouped to form a market in its own. 

However, given the undertakings, such an assessment has not been warranted for the purpose of 

assessing the undertakings, but it is clear that there exist various product markets at the 

downstream level.  
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4.49 Moreover, customers purchasing a product at the downstream level, have two main options for 

payment, namely either cash or credit. Based on information gathered58, if a merchant stops 

providing hire purchase facilities to its customers, the latter are likely to shift to another merchant 

to be able to purchase the product on hire purchase rather than buying the product on cash from 

that merchant. Moreover, merchants have also affirmed in the event that they would cease to offer 

hire purchase services to their customers, it is likely to have a significant impact on their sales59, 

and that they are likely to lose the totality of the sales made through hire purchase. This indicates 

that for each product market at the downstream level, they may further be segregated by modality 

of payment, and that payment by hire purchase may be a separate market.   

4.50 In this Report, the Executive Director does not intend to probe further into all the identified 

different sub-markets. The Executive Director will therefore look at the market in general where 

hire purchase is a key element.  

4.51 The previous chapter has described how supply of hire purchase to merchants may be a market in 

itself at the upstream level. Merchants use hire purchase facilities to sell their products on hire 

purchase basis to consumers looking for credit purchase. Cim Finance Ltd supplies hire purchase 

facilities to around 692 merchants.  

4.52 The main matter of concern of the investigation is the significant difference in the merchant 

discount between various merchants, especially the larger one as compared to smaller merchants. 

4.53 Without delving into a detailed assessment of the downstream markets, the preliminary 

assessment has shown that the smaller merchants do compete with larger merchants generally in 

their respective markets. 

4.54 The Executive Director has noted that the large merchants of Cim Finance Ltd compete with smaller 

merchants in similar lines of business and they are competitors of each other to an appreciable 

extent60. Out of the top 5 merchants of Cim Finance Ltd, four of them stated that they compete 

with smaller merchants along similar line of business. Their responses are shown in the Table 3. 

                                                           
58 See filenotes of []  
59 See paragraph 4.26  
60 See filenotes of []  
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Table 3: Responses from Top 5 merchants 

[] 
Any enterprise fighting for the disposable income of consumers will be deemed 
to be the competitors of the company, such as []. Smaller retailers can be 
regarded as competitors.  

[] Small retailers do compete with larger retailers. [] can be viewed as 
competitors.  

[] Not sure whether small retailers can be viewed as competitors. 

[] 
All enterprises which sell the same type of products, irrespective of their sizes, 
are the competitors of the company. 

[] 
Does compete with smaller retailers and there are about 40 active smaller 
retailers which are growing and doing well. 

 

4.55 It should be noted that the Top 5 merchants are likely to be competing with each other to an 

appreciable extent and with smaller merchants supplying similar products. 

4.56 Irrespective of the market in which they operate, most of the merchants met have expressed that 

hire purchase is a key feature and an essential input for them to compete on the market. Out of 12 

merchants met, 10 stated that that if they cease to offer their products on hire purchase, this will 

significantly impact on their profitability and business.  

4.57 Given the undertakings, no conclusion on the relevant downstream markets is required and the 

question is therefore left open. 

Relevant Geographical Market 

4.58 For the upstream market, it seems that the geographic market is likely to be Mauritius. The CCM 

normally starts by considering the market to be Mauritius and then tests whether it needs to be 

further segregated. There seems to be no constraint to a particular merchant to enter into an 

agreement with a hire purchase provider in a different location in Mauritius, irrespective of that 

location in Mauritius, in the event of a 5-10% price increase in a particular location in Mauritius. 

Thus, it seems that the geographical market is likely to be Mauritius. 

4.59 For the downstream markets, there is a likelihood that the market may be segregated by regions. 

Indeed, most of the large merchants have retails outlets scattered around the island which indicates 

that customers may tend to buy from a particular region. Most of the merchants supplying products 
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along similar lines as that of the top 5 merchants have indicated that they do compete to an 

appreciable extent in the region they are located. Larger merchants have also indicated that their 

clients tend to be from regions where the outlets are located. However, this may vary for the 

different products being considered. No conclusion on the geographical market is made in this 

report.  

Conclusion on relevant market definition 

4.60 Based on the above analysis, the upstream market is likely to be the market for the supply of hire 

purchase in Mauritius. It is arguable to what extent in-house hire purchase facilities must be 

included in the market. It seems more appropriate to exclude pure in-house hire purchase providers 

from the market. However, since Cim Finance Ltd has offered undertakings, this question is left 

open. At the downstream level, there is likely to be several product markets for sales through hire 

purchase. Some of these markets may be geographically segregated.  However, no further 

assessment has been conducted in that respect.   

Market shares 

4.61 As mentioned, the providers of hire purchase facilities in Mauritius are Cim Finance Ltd, Ecocredit 

Finance Ltd, Cheribinny Limited, and J Kalachand & Co Ltd. Previously Courts (Mauritius) Ltd had its 

own in-house hire purchase facilities. However, since the year 2015, it ceased to have its own hire 

purchase facilities. Courts (Mauritius) Ltd is now Mammouth (Mauritius) Ltd and it uses the hire 

purchase facilities offered by Cim Finance Ltd. 

4.62 Information gathered suggest that: 

 J Kalachand & Co Ltd provides in-house hire purchase facilities only to its customers [].  

 Ecocredit Finance Ltd []  

 Cheribinny Limited which is owned by the Currimjee Group has []  

4.63 The Executive Director, in the actual market condition, is of the view that Cim Finance Ltd  is likely 

to be the most feasible option for hire purchase ([]) to merchants not having an in-house hire 

purchase facility in Mauritius. 
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4.64 For the purposes of the market share analysis, the Executive Director has based his calculations on 

both the value of cash sales financed by hire purchase and the number of transactions made by the 

hire purchase providers. 

4.65 The market share has been assessed based on two possible scenarios:  

 Scenario 1 - all hire purchase providers in the market, including in-house hire 

purchase, are included together with MCB Smart Pay and 

 Scenario 2 - the hire purchase market without in-house hire purchase facilities. 

Scenario 1 

4.66 Cim Finance Ltd offers its hire purchase facilities to about 692 companies, Cheribinny Limited offers 

hire purchase facilities to [] and J Kalachand & Co Ltd offers hire purchase facilities []. MCB 

provides the MCB Smartpay services ([]) to its customers having a credit card. 

4.67 The figures 4 and 5 show the market share of the hire purchase providers in terms of the number 

of transactions effected and the value of transactions61 respectively for the year 2016. 

 

Figure 4: Market share (Number of transactions) [Partly Confidential] 

[Cim Finance Ltd has a market share of more than 70%] 

 

[] 

 

 

Figure 5: Market share (Value of transactions) [Partly Confidential] 

[Cim Finance Ltd has a market share of more than 70%] 

[] 

 

                                                           
61 Value of transactions means the cash price value of goods sold on hire purchase. 
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4.68 It can clearly be observed that Cim Finance Ltd is likely to hold more than 30% of the market share 

in terms of both the value of transactions and the number of transactions. 

 Scenario 2 

4.69  Based on the information gathered from merchants, the Executive Director understands that the 

latter presently do not have the option of choosing another hire purchase provider other than Cim 

Finance Ltd. Therefore, since Cim Finance Ltd may be the only hire purchase provider to merchants 

in Mauritius in this scenario, Cim Finance Ltd is likely to hold 100% of the market share in the supply 

of hire purchase service to merchants in Mauritius in both the upstream and downstream market. 

4.70 It can clearly be observed that even if the Executive Director would have considered scenario 1, Cim 

Finance Ltd would still likely to have been in a monopoly situation since it  is likely to have a market 

share of more than 30%.   

Market power and Dominance 

4.71 From the above assessment, it seems that Cim Finance Ltd is likely to be in a monopoly situation in 

relation to supply of hire purchase facilities in Mauritius. This section assesses whether Cim finance 

Ltd may be in a position of dominance62 in relation to the supply of hire purchase without however 

concluding on same.   

4.72 The following factors have been considered when assessing dominance, namely (i) the competitive 

structure of the market, (ii) the barriers to entry and (iii) the countervailing buyer power. 

Competitive structure of the market 

4.73 Cim Finance Ltd, has been the main player on the market for the supply of hire purchase. The 

Herfindahl Hirschman Index (HHI) in the potential markets for supply of hire purchase is likely to be 

between 7400 to 10,000, which shows that the market is likely to be highly concentrated.  

4.74 Moreover, given Cim Finance Ltd sustained high market shares in the past 4 years (see Table 4), it 

may be deduced that it enjoys market power. In AKZO v Commission63, the ECJ held that a persistent 

                                                           
62 A firm is in a dominant position if it has the ability to behave independently of its competitors, customers, suppliers 
and the final consumer.   
63 Case C62/86 AKZO Chemie BV v Commission [1991] ECR I-3359 
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market share above 50% could be considered very large and in absence of exceptional 

circumstances, indicate market power. 

Table 4: Market share between 2013-2016 [Partly Confidential]64 

 Number of transactions Value of transactions 

 2013 2014 2015 2016 2013 2014 2015 2016 

CIM  [>70%] [>70%] [>70%] [>70%] [>70%] [>70%] [>70%] [>70%] 

Cheribinny Limited [] [] [] [] [] [] [] [] 

Ecocredit Ltd [] [] [] [] [] [] [] [] 

MCB Smartpay [] [] [] [] [] [] [] [] 

 

4.75 Therefore, in such a highly concentrated market, the market share of Cim Finance Ltd may indicate 

the existence of market power. Even if in-house hire purchase is considered to be part of the 

market, Cim Finance Ltd still enjoys a market share above 70% for the year 2016. However, its 

market share is likely to be below 70%, but above 30%, for the previous years, given that Courts 

(Mauritius) Ltd had its own hire purchase facilities. But as mentioned previously, it seems more 

appropriate to exclude pure in-house hire purchase providers from the market as they are not 

accessible to merchants (merchants using hire purchase of Cim Finance Ltd cannot substitute to use 

the hire purchase of a company which only offers such facilities in-house). 

Barriers to entry 

4.76 The Executive Director has identified a number of barriers to entry which may exist in the market 

of hire purchase in Mauritius.  

4.77 It has been observed that since the change in the APR rate from 19% to 12%, [] and []. 

Moreover, J Kalachand & Co Ltd informed the CCM that []. MCB has also attempted to enter the 

market through its SmartPay product []. 

4.78 Moreover, information gathered from large merchants also confirm that with the current rate of 

APR, they have no incentive to start providing an in-house hire purchase facility. Since such type of 

business requires very high capital in order to operate, even if they borrow funds from banks, they 

                                                           
64 Note that the CCM has been informed that the [] was providing a micro finance product at a certain time, but 
it is unlikely that it was significant to impact the assessment of this Report.  
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are unlikely to be able to sustain this business given the current cost of borrowing and other 

administrative costs. 

4.79 Another factor which might be preventing firms from entering this market is the risk involved in 

terms of bad debts estimated to be around []65 by one former supplier of hire purchase which 

makes it an unsecure business.  

4.80 Thus, the above-mentioned factors: low APR, high capital investment and high risk of bad debts 

have been identified to be the main barriers to entry into the market of hire purchase market which 

are consequently making entry difficult for new entrants. These demonstrate to an appreciable 

extent the market power which Cim Finance Ltd may have.  

4.81 When the APR was reduced from 19% to 12%, Cim Finance Ltd increased its merchant discount. It 

appears that Cim Finance Ltd was not constrained by competitors or potential competitors for this 

increase, which demonstrate its ability to act to an appreciable extent without effective constraint 

from competitors and potential competitors. Merchants had no choice than to accept the increase 

in their merchant discount rate in order to continue their sales on hire purchase. It should be 

highlighted that for most merchants interviewed, credit sales accounted for more than 30% of their 

total sales. In the event they would have stopped providing hire purchase services to their 

customers, their businesses would have significantly been affected or would even have had to cease 

operations.   

4.82 Moreover, the two-sided nature of the market and likely network effect it may create, makes the 

market less accessible to potential entrants. For existing customers of Cim Finance Ltd, it would be 

easier for them to access new hire purchase through Cim Finance Ltd given the expedited process 

as compared to contracting with a new entrant. Further, knowing the established network of 

existing users, merchants would be more willing to offer the service of Cim Finance Ltd rather than 

new entrants who now need to establish a network.  

Countervailing buyer power 

4.83 Through the information gathering, the Executive Director understands that merchants, given the 

current market situation, have no alternative other than to use the hire purchase facilities offered 

                                                           
65 See filenote from []  
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by Cim Finance Ltd if they were willing to sell on credit. According to most merchants interviewed, 

if they were to stop offering hire purchase facilities to their customers, this would significantly 

impact on their business. 

4.84 Moreover, except for the large merchants, the medium and small retailers did not seem to have 

much bargaining power to negotiate the merchant discount that was to be charged to them.  The 

rate was rather imposed on them by Cim Finance Ltd. When Cim Finance Ltd increased its merchant 

discounts following the fall in the APR rate, the merchants had no choice but to accept the increase 

in merchant discount rate.  

4.85 The fact that Cim Finance Ltd is able to discriminate between merchants when charging its 

merchant discount is in itself an indication that it has market power.  

4.86 The above analysis therefore shows that merchants may not have countervailing buyer power, at 

least not the smaller merchants. 

Conclusion on assessment of market power and dominance 

4.87 Therefore, based on the above assessment it seems that Cim Finance Ltd is likely to be in a position 

of dominance as set in Section 43(3) (a) of the Act66. 

 

 

                                                           
66 Note that Section 46(3)(b) and 46(3)(c) of the Act are already dealt in the market definition. 
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5. The Competition Concerns 

5.1 The previous chapter has provided some insight on the potential markets which may be affected 

by the alleged conduct. This chapter in turn highlights the competition concerns that the Executive 

Director has with respect to the alleged conduct in relation to the potential markets. It must be 

noted that the concerns are not conclusive.  

The conduct of concern 

5.2 As mentioned earlier, Cim Finance Ltd charges a merchant discount to merchants offering their 

clients the hire purchase facilities of Cim Finance Ltd. The merchant discount is charged to the 

merchant at a pre-determined rate of the cash value of the good or service for which hire purchase 

facility has been sought. The rate in turn varies from merchant to merchant. From information 

gathered, Cim Finance Ltd charges merchant discounts ranging from [] of the cash value of the 

product for which hire purchase facility is being provided. It has been observed that for smaller 

merchants, Cim Finance Ltd charges merchant discount rates towards the upper end of the range 

while larger merchants are charged lower rates. 

5.3 The five largest merchants of Cim Finance Ltd were charged an average merchant discount of about 

[] of the cash price of their credit sales for the year ending September 2016. During the same 

period, other merchants were charged merchant discount of an average of [] of the cash price of 

their credit sales. It is to be noted that Cim Finance Ltd also charges different discount rates for 

different products. Thus, any single merchant will be charged different rates for different products. 

However, the investigation does not relate to the different merchant discount rates by product but 

different rates by merchants. Therefore, in this Report the average discount rate charged to 

merchant is used irrespective of products. The merchant discount charged to the largest merchants 

and the other merchants for the year ending September 2016 are shown in the table 5 below. 
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Table 5: Merchant discount charged to the largest and other merchants  

 

[] 

 

5.4 Figure 6 below shows the merchant discount rate and the number of merchants who were charged 

those rates for the year ending September 2016. As can be observed [].  

 

Figure 6: Number of merchants per rate  

 

[] 

 

5.5 Thus, it can be observed that larger merchants, especially the []  largest merchants of Cim Finance 

Ltd pay a significantly lower merchant discount as compared to other relatively smaller merchants. 

The difference in the merchant discount is thus about []. 

5.6 Charging different prices to different customers is not in itself an anticompetitive conduct. On the 

contrary, it can usually be the result of competition or cost differences to serve different clients. 

However, in this case given the significant difference in the merchant discount rates, the Executive 

Director is concerned that this is unlikely to be linked solely to cost justifications. In other words, 

the different merchant discounts may amount to price discrimination. The CCM Guidelines 4 

describe price discrimination as the practice of charging different prices to different customers for 

reasons unrelated to cost differentials.  

5.7 The table 6 below shows the different merchant discount that Cim Finance Ltd has to charge to 

different merchants to break-even. It further shows the current merchant discount rate being paid 

by the different merchants. 
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Table 6: Break-even merchant discount  

 

[] 

 

5.8 As can be observed, the break-even merchant discounts of the different merchants do vary. 

Nevertheless, this cost differential is not proportionally reflected in the merchant discount being 

charged. The merchant discount to break-even for the top 5 merchant is about [] while the break-

even merchant discount for smaller merchants is about [], making a difference of about [] 

points. On the other hand the average merchant discount charged to top 5 merchant is about [] 

while that charged to smaller merchants about [], making a difference of about [] points. This 

shows that the difference in the merchant discount is not reflective of differences in costs. 

5.9 For the year ending September 2016, Cim Finance Ltd derived [] of its net profit before tax from 

the top 5 merchants and [] from other merchants, while the top 5 merchants amounted to [] 

of volume of hire purchase and the other merchants [] of hire purchase volume of Cim Finance 

Ltd.  

5.10 Therefore, from the above analysis, it seems that the difference in the merchant discount to 

different merchants is unlikely to be wholly related to costs and is to a significant extent unrelated 

to costs. Nevertheless, it is recognized that over and above the cost differences that may be directly 

attributable to the different category of merchants, there are cost differences which may not be 

directly visible in financial accounts. For instance, by virtue of the larger scale supplied to large 

merchants, there may exist economies of scale or cost savings that may be incurred as compared 

to supplying to smaller merchants. The risks of supplying smaller and larger merchant may also 

differ. Nonetheless, it does not seem that even such differentials would be reflective of the current 

difference in the merchant discount.  

5.11 Consequently, it is likely that the conduct of Cim Finance Ltd with respect to merchant discount is 

discriminatory.  
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5.12 Price discrimination in itself is not against competition law and is not an abuse in itself67. Price 

discrimination is typically good for the economy and, providing it does not exclude rivals, it often 

benefits consumers by increasing trade and driving firms to compete. However, it can also harm 

consumers when dominant firms use it to exploit their market power, or when it distorts competition 

in downstream markets68. In the EU, it may be considered an abuse for dominant firms to apply 

dissimilar conditions to equivalent transactions with other trading parties, thereby placing them at 

a competitive disadvantage69. 

5.13 Although price discrimination in itself is not an abuse, it may raise competition concerns in certain 

circumstances where applied by enterprises in monopoly situation. In particular where such 

conduct prevents, restricts or distorts competition. Price discrimination may also amount to an 

exploitative abuse in certain circumstances. 

5.14 In this particular case, the Executive Director is concerned that the significantly different merchant 

discount may not be wholly justified by cost elements and that it may prevent, restrict or distort 

competition in the market for the supply of hire purchase facilities and the markets where hire 

purchase is used to finance sales of goods and services.  

5.15 Further, the Executive Director was concerned that some of the merchant discount charged to some 

merchants may be below costs. Although low prices are not generally considered a competition 

issue, in this particular case, the Executive Director is concerned that low price may be below cost 

and that it may have the object or effect or restricting, preventing or distorting competition.  

5.16 In particular, the Executive Director was concerned that Cim Finance Ltd may be charging price 

below costs to certain merchant and in turn charging higher prices to other merchants, 

contemporaneously recouping any loss being made on the lower rates and artificially creating a 

barrier to entry and/or leveraging market power for certain merchant. 

5.17 However, during the investigation the Executive Director gathered that the merchant discount 

being charged to most of the merchants, including the top 5 merchants were likely to be above the 

                                                           
67 For example refer to Paragraph 5.1 of the CCM Guidelines 4. 
68 OECD, Price Discrimination, Background note to secretariat. 
69 Article 102 of the TFEU. 
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average total cost to supply those merchants and likely to be above the average variable costs. 

Nonetheless, [] was being charged a merchant discount below the average total cost.  

5.18 Therefore, the conduct of concern with respect to price below cost is that Cim Finance Ltd may be 

charging a price below cost to [].    

5.19 To summarise, the two conducts of concerns are that: 

(a) the significant difference in the merchant discount rate may be discriminatory; 

(b) the merchant discount of [] may be below costs. 

 

The Competition Concerns 

 Prevention, restriction and distortion in downstream market 

5.20 The CCM had received various complaints from small merchants that they were being charged a 

higher merchant discount rate as compared to larger merchants, which may impede their ability to 

compete with larger merchants. 

5.21 Several merchants rely heavily on hire purchase for their sales, amounting up to 90% of the sales of 

some merchants. Thus, hire purchase is an important medium of sales for merchants. When 

charged with a merchant discount, the cost of the merchant will increase. The merchant can either 

absorb that cost or pass it on to consumers. While passing on the merchant discount to consumers 

the merchant may either pass it on to hire purchase customers or to all customers (including cash 

clients). While passing on the cost to consumers, the price of the merchant will increase, and it may 

affect its ability to compete on the market. 

5.22 The Executive Director is concerned that given the significant difference in the merchant discount, 

it may impede on the ability of smaller merchants to effectively compete with larger merchants. If 

they pass on the cost of merchant discount to clients, their credit price may increase significantly, 

other factors remaining constant, as compared to larger merchants. This will in turn exert lesser 

competitive pressure on larger merchants. Further, this will reduce the ability of smaller merchants 

to compete aggressively with larger merchants. The higher price may also reduce the choice of 
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consumers looking for products through hire purchase as given the higher price, some products 

may become too expensive for certain consumers. 

5.23 In the event that the cost is absorbed, it may affect the profitability of the smaller merchant and 

may result in reducing the attractiveness of the business, reducing incentive for entry and 

expansion. Some merchants may also find it difficult to compete on that particular segment, which 

will once more impinge competition and may even result in exit. 

5.24 It must be noted that the Hire Purchase and Credit Sales Act 1964 limits the ability of merchants to 

pass on the merchant discount directly to consumers. The Hire Purchase and Credit Sales Act 1964 

states that the hire purchase price must include the chargeable price, the charges and down 

payments and no other costs. In turn the chargeable price is the difference between the cash price 

and down payments.  

5.25 Without going into the merits of this restriction, it appears that merchants use certain mechanism 

to pass on the merchant discount to their clients70. For a typical credit sales, the recoupment credit 

price71 of smaller merchants (assuming an average merchant discount of []) will be higher than 

larger merchants (assuming an average merchant discount of []) by about []72. The price of 

merchants being charged a merchant discount of [] will be higher by about [] as compared to 

the larger merchants. The price of merchants being charged [] merchant discount will be higher 

by about [] as compared to merchants being charged [] merchant discount.  

5.26 Thus it can be seen that difference in the merchant discount will lead to significant difference in the 

credit price of smaller merchants. This is further accentuated in terms of absolute value when the 

interest is charged to the consumers for the hire purchase as the interest will also apply to the price 

difference being caused by the merchant discount. 

5.27 Cim Finance Ltd submitted that the average amount financed to end users is approximately Rs 

12,000. Assuming that the average cash price of products financed by hire purchase is Rs 12,000, 

                                                           
70 Even if they do not pass on such costs directly to credit clients, their costs will increase and hence it is likely that 
their price in general will increase (both cash and credit). 
71 Recoupment credit price refers to the hypothetical price that merchants must charge to recoup the merchant 
discount paid in relation to the cash price of that product. The recoupment credit price can be represented as  

𝐶𝑎𝑠ℎ 𝑃𝑟𝑖𝑐𝑒

1−𝑀𝑒𝑟𝑐ℎ𝑎𝑛𝑡 𝑑𝑖𝑠𝑐𝑜𝑢𝑛𝑡 𝑟𝑎𝑡𝑒
 

72 []  
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table 7 below shows the different price which is likely to be charged assuming the merchant 

discount is passed on to the end user: 

Table 7: Different price charged when merchant discount is assumed to be passed on to end user  

 

[] 

 

5.28 One of the complainants on the matter reported that he sells a product on cash price at Rs 9,900 

and that the same product is sold at one of its competitors (one of the top 5 Merchants) at cash 

price Rs 10,790. In so far that cash sale is concerned, his product is cheaper than that of the 

competitor. However, when it comes to hire purchase sales, he has to factor in the merchant 

discount. Thus, with a merchant discount of [] the credit price of the product will be [] while 

that of the competitor, assuming it passed on such costs at [] would be []73. Thus, while the 

smaller merchant was more competitive on the cash sales, it becomes less competitive as compared 

to the larger merchant on hire purchase sales.   

5.29 Therefore, it can be seen that the difference in the merchant discount may have a significant effect 

on the competitiveness of smaller merchants and hinder their ability to compete with larger 

merchants for hire purchase sales. Smaller merchants who can offer similar cash price as larger 

merchants will have to offer significantly higher price for hire purchase sales. Alternatively, they will 

have to split the merchant discount to both cash sales and credit sales, significantly increasing both 

cash and credit price.  

5.30 The Executive Director is further concerned that [] may be paying a merchant discount much 

lower than other merchants which may be below the cost of providing such facility to it. From 

information submitted by Cim Finance Ltd, [] paid a merchant discount of [] for the year ending 

September 2016 while the break-even merchant discount for this merchant was about []. The 

average break-even point for the same period for all merchants was a merchant discount of about 

[]. Therefore, the price charged to [] was below cost. 

                                                           
73 []  
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5.31 The Executive Director was concerned that the conduct may amount to a leverage of market power 

from the hire purchase market to the markets in which [] operates. This would also imply that 

other merchants are paying a higher merchant discount to ‘subsidize’ the merchant discount of 

[], thereby distorting competition.  

5.32 Therefore with regard to the downstream market, the Executive Director is concerned that: 

(a) The difference in the merchant discount to different merchants may not be justified by cost 

elements; and 

(b) It may prevent, restrict or distort competition by putting smaller merchant at a competitive 

disadvantage reducing their ability to compete aggressively on the markets, hindering entry 

and expansion and reducing the pricing pressure to the top 5 merchants, and reducing the 

choice of consumers; 

(c) The price charged to [] may be below cost and amount to leverage of market power. 

  Other concerns 

5.33 During the enquiry, given the significant difference in the merchant discount, the Executive Director 

was further concerned that the conduct might be an attempt to foreclose access to the market to 

competitors in the market for supply of hire purchase facilities. Charging low prices in itself is not 

an anticompetitive practice. However, such practice can be a matter of concern, when inter alia 

they may amount to predation. 

5.34 Predation normally happens when a dominant firm charges prices below cost such that competitors 

are foreclosed from the market and once foreclosed it is in a position to increase price to recoup 

any loss incurred during the period of predation. However, in this particular case, the Executive 

Director was concerned that the price being charged to some merchants may be below cost and 

that loss from such sales are recouped from higher merchant discount charged to smaller 

merchants on a contemporaneous basis. 

5.35 The market is characterized by few large players and several small and medium sized merchants. 

The top 5 merchants account for about [] of the revenue of Cim Finance Ltd and therefore an 

important part of the market. The individual shares of the market for hire purchase (excluding in-
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house) for the 3 largest merchants are about []. In the event that those merchants are charged 

very low prices, such that any potential competitor as effective as Cim Finance Ltd will not be in a 

position to match that offer profitably, the conduct may amount to an anticompetitive conduct as 

it might foreclose access to the market.  

5.36 The Executive Director was of the view that given the market position of Cim Finance Ltd it would 

be in a position to recoup any loss being incurred from this foreclosure from other clients. Any 

entrant on the market is likely to be able to pose a competitive constraint to Cim Finance Ltd across 

the whole market, that is, for large and small merchants. However, entry would be easier through 

access to the larger merchants. For instance [] stated that if it was to enter the market it would 

prefer providing the facility to larger merchants as they are less likely to ‘window dress’ credit 

applications thereby diminishing the risk of delinquent accounts and that large merchants tend to 

be more diligent and process oriented. Indeed the larger merchants may themselves be in a position 

to offer their own hire purchase facilities, like Courts (Mauritius) Limited now (Mammouth 

(Mauritius) Limited) was doing previously and being done by J Kalachand & Co Ltd. 

5.37 However, from information analysis it appears that Cim Finance Ltd charges a merchant discount 

below cost only to []. The merchant discount charged to the other merchant seems to be above 

the break-even merchant discount. Cim Finance Ltd has submitted that break-even merchant 

discount for [] is about [] and the average merchant discount charged is about []. The overall 

average break-even merchant discount for Cim Finance Ltd is about [] (economies of scale and 

cost differences not taken into account) and the rest of the merchants are charged merchant 

discounts above []. 

5.38 Therefore, it seems that this concern is unlikely to be sustained as a prerequisite for such a concern 

would have been that Cim Finance Ltd charges such merchants a merchant discount below cost. An 

exception to this is [] and the issue is addressed in the concerns with respect to the downstream 

market. Nonetheless, in assessing the undertakings these factors are taken into account. 

5.39 Nevertheless, it may be argued that even if the said prices are not below cost but if they amount to 

price discrimination they may nonetheless significantly prevent, restrict or distort competition by 

making it more difficult for potential competitors to supply larger merchants. However, if such 

prices are not below cost, an equally efficient competitor will be able to offer such price and hence 

pose a competitive threat on Cim Finance Ltd. The policy of competition law is to protect 
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competition rather than competitors. Further, the extent to which such conduct would have been 

detrimental to consumers is arguable. The harm would have been through the higher prices 

charged to small merchants rather than the lower price charged to larger merchants74. However, 

further exploration of this possibility was not warranted given the pricing mechanism of the 

undertakings are linked to cost elements of supplying the different customer segments and thus 

unlikely to qualify as price discrimination.  

5.40 The Executive Director is also concerned that the significant price difference may constitute an 

exploitative conduct in itself. Given the difference in the merchant discount and that it may not be 

linked to cost, the Executive Director is concerned that either some prices would be predatory or 

excessive or both.  The Executive Director is concerned that smaller merchants with low or no 

bargaining power are being charged a significantly higher merchant discount. Once more further 

assessment of excessive pricing is not warranted as the pricing mechanism in the undertaking are 

unlikely to amount to price discrimination.  

Conclusion 

5.41 Therefore, the Executive Director is concerned that the conduct of Cim Finance Ltd to  

I.  charge discriminatory merchant discount and  

II. charge merchant discount below cost to certain merchant;  

may have  

(a) the object or effect of preventing, restricting or distorting competition in markets where 

hire purchase is used to finance sales of goods; 

(b) the object or effect of preventing, restricting or distorting competition in the hire 

purchase market; and/or 

(c) may constitute an exploitation of a monopoly situation. 

                                                           
74 This is addressed in the concern in the downstream market 
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5.42 However, the concern in relation to predation on a contemporaneous basis in the market for the 

supply of hire purchase (concern (c) above) is unlikely to be sustained as, to the exception of one 

merchant, the other merchants were charged merchant discount above costs.  
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6.  The undertakings 

6.1 Since the beginning of the investigation, Cim Finance Ltd expressed that it was willing to address 

the competition concerns raised during the investigation through undertakings as provided for 

under Section 63 of the Act. In a letter dated 3rd June 2016, Cim Finance Ltd expressed that it 

proposed to avail itself of the opportunity to provide undertakings under Section 63 of the Act. 

Consequently, the Executive Director engaged with Cim Finance Ltd to discuss the undertakings and 

its processes.  

6.2 After various proposals and discussions held and pursuant to Section 63 of the Act, Cim Finance Ltd 

submitted undertakings on 25th November 2016, which was subsequently amended on 23rd 

February 2017 (the undertakings provided have been reproduced in their entirety at Annex I of this 

Report). The undertakings aim at addressing the competition concerns identified by the Executive 

Director during the investigation. 

6.3 This chapter highlights the main provisions of the undertakings provided by Cim Finance Ltd.  

6.4 Cim Finance Ltd, undertakes to change its current mechanism used to determine and charge 

merchant discounts to merchants such that the maximum difference between the highest level of 

merchant discount charged and the lowest level of merchant discount charged, net of any reduction 

offered to any merchant, payment made to and/or payment received from any merchant accruing 

because of the supply of the hire purchase services, [75] [figure confidential but below 8%]. 

6.5 In light of the above, Cim Finance Ltd undertakes that the new pricing mechanism will:  

(a) ensure that it does not result in an increase in total merchant discounts charged, assuming 

other factors remains constant; 

(b) ensure that any difference in merchant discount rate is based on volume of trade with the 

merchant; or  

(c) in addition to (b) above be based on a maximum of [] on negotiations outside volume of 

trade, but nonetheless respecting the maximum difference and merchant discount rate. 

 

                                                           
75 Undertakings submitted by Cim Finance Ltd dated 25th November 2016. 
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6.6 The implementation mechanism provided by Cim Finance Ltd is as follows: 

a) The undertakings will be fully implemented by the full implementation date. The 

implementation date is defined in the undertakings as 1st November 2017, or a maximum 

period of 6 months as from effective date if effective date is after 1st May 2017. (Amended on 

23rd February 2017). 

b) In implementing these, Cim Finance Ltd undertakes to either increase or decrease its current 

level of merchant discounts to any individual merchant in a consistent manner in order to 

achieve the targeted discount rates. 

c) All merchant agreements existing as at the effective date will be brought into compliance with 

these undertakings. 

d) All new merchant agreements entered into on or after the effective date will be in full 

compliance with the undertakings.  

e) The implementation of the undertakings and in particular the pricing mechanism must not 

give rise to further competition concerns. 

 

6.7  Cim Finance Ltd provides a reporting structure on the undertakings as follows: 

a) Cim Finance Ltd undertakes to provide a written report to the Executive Director within two 

(2) months of the full implementation date describing the steps it has taken to comply with 

the undertakings. 

b) Cim Finance Ltd undertakes to provide, annually, a written report to the Executive Director 

providing a statement of its compliance with the undertakings, including but not limited to 

the effective discount rates charged to merchants, total revenue derived by Cim Finance Ltd 

from merchant discounts and amount of hire purchase facilities provided.  

 

6.8 The undertakings provided by Cim Finance Ltd will be valid for a period of 6 years from the effective 

date76.  

                                                           
76 The effective date is defined in the undertakings as the date on which the Commission delivers its decision to 
accept these undertakings.   
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7. Assessment of undertakings 

7.1 Section 63(3) of the Act provides that the Commission may, after having taken cognizance of the 

report of the Executive Director on the matter, determine a case on the basis of an undertaking if 

it considers that the undertaking satisfactorily addresses all the concerns it has about any 

prevention, restriction distortion or substantial lessening of competition. This chapter of the Report 

assesses whether the undertakings offered by Cim Finance Ltd satisfactorily address all the 

competition concerns identified in this Report.  

7.2 The alleged competition concerns emanate from the existence of the alleged conducts of Cim 

Finance Ltd to charge significantly different merchant discounts to different merchants, difference 

which may not be justified by cost elements, and to charge certain merchants a merchant discount 

below the cost to supply those merchants. Therefore, this chapter first assesses how the 

undertakings affect the alleged conduct and then how they may address the competition concerns.   

 The alleged conduct 

7.3 All the competition concerns identified in this Report rest upon the existence of the alleged 

conduct, namely: 

(a) Discriminatory merchant discounts – charging significantly different merchant discounts 

to different merchants, difference which does not reflect difference in costs for such supplies; and 

(b) Merchant discounts below costs – charging certain merchant a merchant discount that is 

below the cost of supplying the hire purchase facilities to such merchant. 

7.4 The undertakings offered aim mainly at addressing the aforementioned concerns in terms of the 

conduct itself and in so doing the ensuing competition concerns with regards to the prevention, 

restriction or distortion of competition or exploitation of monopoly situation that it may entail. 

Consequently, if the abovementioned concerns, in the form of the alleged conduct, are 

satisfactorily addressed, the basis on which the other competition concerns rest would be 

eliminated. In such a situation, the undertakings would to an appreciable degree satisfactorily 

address those competition concerns as well. 
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Discriminatory merchant discount 

7.5 The Executive Director is concerned that the current difference in the merchant discount is too 

significant and that it may amount to price discrimination. In this respect, Cim Finance Ltd has 

offered that it will reduce the difference that exists between the merchant discounts charged on 

the market such that the maximum difference will be limited to [] points. 

7.6 The current maximum difference in the merchant discount from the lowest rate to the highest rate 

is [] points. Through the undertakings, that difference will be reduced to [], that is a reduction 

of [] points. 

7.7 Cim Finance Ltd has further undertaken that the maximum merchant discount that it will charge on 

the market will be [] [figure confidential but below 8%]. Consequently, with a maximum 

merchant discount of [] [figure confidential but below 8%] and maximum difference on merchant 

discount of [] points, Cim Finance Ltd is likely to charge merchant discount in the range of [], 

as compared to current rates of []. 

7.8 Cim Finance Ltd has further provided that it will charge merchant discount rates based on volume 

as below, for a period of at least 3 years from effective date but subject to implementation date: 

Table 8: Proposed merchant discount rate  

 

[] 

 

7.9 Cim Finance Ltd may however on the above rates provide an additional [] discount to any 

merchant, while respecting the maximum difference of [].  

7.10 The Executive Director is concerned that the previous difference in the merchant discount is not 

related to differences in costs. Thus, it must be assessed the extent to which the new range is 

justifiable by cost elements. During the investigation, the Executive Director has gathered that cost 

of supplying the larger merchants and cost of supplying smaller merchants may vary for various 

reasons. 
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7.11 Table 9 shows the revenue and expense of Cim Finance Ltd in relation to different merchants 

(detailed costs are available in Annex II of this Report). Most of the costs have been apportioned 

based on volume or number of transactions attributable to different merchants. Some costs have 

been allocated to a higher proportion to smaller merchants, which seem to be reasonably justified.  

Table 9: Profit and Loss of hire purchase by merchants77  

 

[] 

 

7.12 Cim Finance Ltd has its own counter in several outlets of the larger merchants. Given the number 

of transactions effected in outlets of larger merchants, it is viable for Cim Finance Ltd to have 

counters in such outlets. Although the employees working on the counters of Cim Finance Ltd found 

at the locations of larger merchants are financed by Cim Finance Ltd itself, Cim Finance Ltd does 

not pay for the space allocated to such counters. Therefore, this brings a cost saving to Cim Finance 

Ltd. Instead of paying for the rent of having its counters in various locations it may rely on the space 

provided by larger merchants.  

7.13 When a client purchases from a large merchant at which a Cim Finance Ltd counter is available, the 

application and payments may be done at that counter. Conversely, where such counters are not 

available, for most of smaller merchants, the application is normally processed by the office of Cim 

Finance Ltd and payment must be effected at either the office of Cim Finance Ltd, or indirectly 

through that office (for example monthly installment by standing order) or through counters 

available at merchants. 

7.14 Cim Finance Ltd has its own counters and processing department for which it pays for the space. 

Although some of the space paid by Cim Finance Ltd is used indirectly in relation to sales of larger 

merchant, a higher proportion of that space is used to process applications and for payments in 

relation to smaller merchants. As a consequence, it seems reasonable to allocate a higher 

proportion of the costs paid by Cim Finance Ltd for rent to smaller merchants.  

                                                           
77 []  
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7.15 Therefore, the cost allocation in the above table seems reasonable. As can be seen in the table the 

lowest break-even merchant discount rate is [] while the highest break-even merchant discount 

is [], meaning that there is a difference of about [] points78. It can also be noted that the break-

even merchant discount is inversely related to the volume of sales; the higher the volume of sales 

the lower the break-even merchant discount rate as seen in figure 7.  

 
Figure 7: Sales volume v/s Break-even percentage of merchant discount 

 

[] 

 

7.16 Table 9 further shows the break-even merchant discount by the range of sales to be used to 

determine the proposed merchant discount in the undertakings. The break-even merchant discount 

for the lowest range, that is, merchants with volume of lower than Rs [], while the break-even 

for the highest volume is about [], making a difference of about [] points.  

7.17 Figure 8 shows the break-even merchant discount by the range which has been proposed by Cim 

Finance Ltd for determining the merchant discount based on volume and contrasts same with the 

present merchant discount and proposed merchant discount as per the undertakings. As it can be 

observed, the present merchant discount rate diverges considerably from the breakeven merchant 

discount in terms of its proportionality with the breakeven merchant discount rate in relation to 

sales volume. Smaller merchants pays a significantly higher merchant discount rate as compared to 

the break-even merchant discount as compared to larger merchants.  

7.18 However, the proposed merchant discount rates for the various ranges are relatively more aligned 

to the break-even merchant discount rates for those ranges.  

  

                                                           
78 It is to be noted that Cim Finance Ltd has stated that it procures its funds to finance its hire purchase facility at an 
annual interest rate of []. Consequently by charging merchants a merchant discount Cim Finance Ltd will have to 
incur a lower level of financial commitment (as it will pay the merchant the value of the hire purchase less the 
merchant discount) and hence the higher the merchant discount the higher the savings of Cim Finance Ltd on the 
interest accruing to money engaged in hire purchase. Thus, the interest rate on finance cost is variable for the 
merchant discount. If the interest rate is factored in the merchant discount (on a one year repayment basis at []) 
the difference between the lowest and highest merchant discount rate would be about [] points.  
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Figure 8: Merchant discount by volume range  

 

[] 

 

7.19 Thus, the Executive Director is of the view that the difference of [] and the mechanism for the 

proposed merchant discount seems to be reasonably justified. Nonetheless, the undertakings 

provide that the merchant discount may vary up to a maximum of [] points while the break-even 

merchant discounts vary up to only []79.  

7.20 However, the Executive Director has also gathered that there may be some further elements 

justifying the proposed difference in the merchant discount of [] points over and above 

difference in break-even merchant discount (which have not been factored in the cost 

apportionment and the break-even merchant discount rate), which are as follows: 

(a) Serving larger merchants may bring economies of scale – larger merchants generate 

higher number of transactions and thus costs which are fixed by merchant would be split to a 

higher number of transactions, leading to a lower cost per transaction and per volume cost for 

larger merchants. Such cost would be cost of entering into an agreement, training, compliance 

costs, client maintenance and the like. By virtue of the larger number of transactions processed 

by larger merchants, electronic systems may be used at their place, leading to costs savings. 

Although they may not be that significant, such economies of scale do exist. 

(b) Risks of providing hire purchase facility to larger merchant may be lower than risk to 

supply smaller merchant. One party informed the CCM that for new and small merchant there is 

a risk that it may go out business, while this risk is lower with larger merchants. In the event of a 

merchant going out of market, there may be an impact on the satisfaction of the client, for 

example in terms of after sales service, and consequently lead to higher risk of bad debts. Another 

party informed the CCM that larger merchants are more likely to be more diligent and thorough 

in their processes as compared to smaller merchants. It has been suggested that some smaller 

merchants are more prone to provide erroneous data to make an application successful to effect 

                                                           
79 See footnote 87 
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its sales.  Erroneous data on customers obviously increases the risk of bad debts. Such risks are 

therefore likely to be lower when dealing with larger merchants. 

(c) It has also been argued that it is a normal business practice to offer discounts for volume 

sales and hence this may justify to some extent a lower merchant discount to larger merchants. 

(d) Merchants, in addition to generating revenue to Cim Finance Ltd in terms of merchant 

discount, they also contribute to its revenue through interest paid by end users on hire purchase 

made through those merchants. This is applicable to all merchants. However, given the volume 

brought by larger merchants, this may reduce the incremental cost of borrowing of Cim Finance 

Ltd and consequently may justify a lower merchant rate for large merchants.   

7.21 Table 10 shows how the volume of sales of Cim Finance Ltd is distributed among the largest 

merchants and other merchants and which proportion these two categories contribute to the profit 

of Cim Finance Ltd based on figures for 2016 under the current mechanism and through the 

undertakings. 

 
Table 10: Sales volume and profit contribution of Cim Finance Ltd distributed between the largest and 

other merchants 

 

[] 

 

7.22 Previously the top 5 merchants were contributing to [] of the profits of Cim Finance Ltd while 

smaller merchants were contributing [] while the largest merchants accounted for [] of 

volumes while smaller merchants [] of volume of Cim Finance Ltd. Through the undertakings, the 

profit source will be more balanced with the volume of the merchant. The top 5 merchants who 

bring [] of volume will contribute about [] to the profits of Cim Finance Ltd while smaller 

merchants who account for about [] of volume will contribute for about [] of profits of Cim 

Finance Ltd.  

7.23  Therefore, it seems that the [] difference in the merchant discount is reasonably justified by cost 

elements and consequently the proposed difference will not amount to a price discrimination.  
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Therefore, the undertaking is likely to satisfactorily resolve the concern in relation to discriminatory 

merchant discount. 

Merchant discount below cost 

7.24 The Executive director is also concerned that Cim Finance Ltd was charging a merchant discount 

rate which is below its break-even merchant discount rate for [].    

7.25 The information provided by Cim Finance Ltd shows that while the break-even merchant discount 

rate for [] for the year 2016 was about [], the merchant rate which was charged to the latter 

was [] for all the various types of products. 

7.26 Following a meeting held with []80, the CCM was informed that prior to the legislative amendment 

of reducing the APR rate in 2015, [] on every item that the company was selling on hire purchase. 

7.27 As mentioned above, the undertakings attempt to reduce the difference between the merchant 

discount to a maximum difference of [] points of merchant discount with a maximum merchant 

discount rate of [] [figure confidential but below 8%]. The new pricing mechanism will also ensure 

that any difference in merchant discount is based on volume of trade with the merchant and will 

be based to a maximum of [] point discounts on negotiations outside volume of trade, but 

nonetheless respecting the maximum difference.   

7.28 Based on the above, the minimum rate that Cim Finance Ltd will be able to charge to any merchant 

is therefore [], unless the maximum rate charged is below [] [figure confidential but below 8%]. 

The Annex to the undertakings depicting the pricing mechanism also provides for a similar minimum 

rate based per volume; that is [] on which an additional [] point discount may be given, 

meaning that the minimum rate can be [] net of discounts. It also appears that the merchant 

discount rate will range between [] as this would maximize the revenue of Cim Finance Ltd, other 

factors remaining constant.     

7.29 Table 11 provides information on the average merchant discount rate that is actually being charged 

and the post-undertakings rate proposed that will be charged to the top 5 merchants and the other 

                                                           
80 Filenote of meeting for []  
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merchants. It also provides information on the amount of sales made through hire purchase, the 

merchant discount rate paid and the number of transactions which have been made in 2016. 

 
Table 11: Details of merchants  

 

[] 

 

7.30 Based on the proposed undertakings and the value of cash price of hire purchase sales (the volume) 

made by [] for the year ending September 2016, the latter will now have to pay a merchant 

discount of [] where an additional [] may be negotiated outside volume of trade. Assuming the 

same volume as for 2016, the merchant discount for [] is likely to range between [], which is 

now above the break-even merchant discount rate of [].  

7.31 Further the merchant discount rate of other merchants, including the top 5 merchants will be above 

the break-even merchant discount rate as shown in the table above. Therefore, since the new 

merchant discount that will be charged across the different merchants is above the break-even 

discount rate, the proposed undertakings are likely to satisfactorily address the concern in relation 

to the Cim Finance Ltd charging a fee below cost.  

7.32 Moreover, in the event that Cim Finance Ltd was to charge a merchant discount below the break-

even merchant rate and if that would pose a competition concern, the CCM will be in a position to 

address the concern pursuant to paragraph 6.5 of the undertakings which states that: 

 “The implementation of these undertakings and in particular the pricing mechanism must not give 

rise to further competition concerns”. 

7.33 The undertakings further provide for a reporting mechanism through which the CCM will be able to 

monitor implementation of the undertakings and consequently to address any competition issue 

that it may raise.  
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The competition concerns 

Downstream markets     

7.34 The Executive Director is concerned that the alleged conduct may prevent, restrict or distort 

competition in markets where hire purchase is used, as explained earlier. By eliminating the 

discriminatory nature of the merchant discounts, the alleged conduct that lead to this concern is 

itself removed and hence the concern itself. 

7.35 Further to that, most of the smaller merchants met said that they would be satisfied with a 

merchant discount below []. The merchant discount as per the undertaking would be capped at 

a maximum of [] [figure confidential but below 8%] which is likely to address the concern in those 

markets. 

7.36 Table 7 is reproduced below and added to that is the scenario with the new merchant discounts as 

proposed in the undertakings. 

Table 12: Scenario with new merchant discounts  

 

[] 

 

7.37 Thus, it can be seen that previously the credit price of smaller merchants was on average [] higher 

than that of the top 5 merchants for a good with similar cash price. Following the undertakings that 

difference will be reduced to []. Although there continues to remain a difference, which 

difference seems to be reasonably justified by cost elements; it is significantly lower than the 

previous difference. 

7.38 As explained earlier, one of the complainants on the matter reported that he sells a product on cash 

price at Rs 9,900 and that the same product is sold at one of its competitors (one of the top 5 

Merchants) at cash price Rs 10,790. In so far that cash sale is concerned his product is cheaper than 

the competitor. However, when it comes to hire purchase sales, he has to factor in the merchant 

discount. Thus with a current merchant discount of [] the credit price of the product will be [] 

while that of the competitor, assuming it passed such costs at [] would be []. Thus, while the 
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small merchant was more competitive on the cash sales it becomes less competitive as compared 

to the larger merchant on hire purchase sales. With the new merchant discounts, the credit price 

of the smaller merchant would be [] while that of the larger merchant about []. Thus, in this 

scenario the complainant’s price will remain lower than the larger merchant contrary to the case 

when the merchant discount was significantly different. 

7.39 Table 13 shows the likely impact of the new merchant discounts on merchants. 

Table 13: Likely impact of new merchant discounts on merchants 

Possible impact on Merchant Discount 
No. of 

Merchants 
Top 5 
Merchants 

Other 
Merchants 

Likely to increase 

 
[16] 

 
[] 

 
[] 

May remain same or increase 

May remain same, increase or 
decrease 

May remain same or decrease 

Will decrease 676 [] [] 

Total 692 [] [] 

 

7.40 As can be seen, the implementation of the undertakings will result in a lower merchant discount 

rate for at least about 676 merchants. The merchant discount of [] merchant, namely, [], is 

likely to increase, while the merchant discount for [] and [] may either increase or remain the 

same. [] small merchants are likely to see their merchant discount increase as they were paying 

merchant discounts below []. [] other smaller merchants were paying merchant discounts rate 

of []  and therefore, may see their merchant discount rates remain the same, increase or decrease 

as the likely merchant discount for this range of volume would be []. 

7.41 The proposed merchant discounts are reasonably justified by cost elements. Thus, even if the 

merchant discount rates of some merchants may increase, this is likely to be justifiable by cost 

elements and consequently are unlikely to raise any further competition concern.  

7.42 It must be further noted that the implementation of the undertakings is likely to reduce the total 

merchant discount that Cim Finance Ltd receives. This will imply that overall on the market, 

merchants will be paying less merchant discounts and this is likely to be beneficial to the merchants 
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in general and consequently to consumers. The reduction in merchant discounts outweighs the 

increase in merchant discounts. It is likely that total merchant discount that was being paid on the 

market will reduce by about [].  

7.43 Further, the impact of the reduction in the merchant discount to smaller merchants will be on 

average a reduction of []. The maximum increase in merchant discount to [], that of [] point 

and that of [] point. Thus, assuming that the change in merchant discount is reflected on the final 

price of the products, there is likely to be a more significant reduction as compared to any potential 

increase on prices. 

7.44 Some smaller merchants may see their merchant discount increase. However, once more, this 

seems to be reasonably justified by cost elements and it is unlikely to significant affect the market 

as they represent [] of the volume of Cim Finance Ltd. 

7.45 Currently it appears that []. As explained earlier this may be a concern. However, with the 

undertakings, the minimum merchant discount, including that of [], which is above the break-

even merchant of [] which is about [].  

7.46 The undertakings may result in an increase in the merchant discount of some of the top 5 

merchants. The merchant discount of [] as it is currently paying merchant discount of [] while 

the likely minimum merchant discount as per the undertakings is []. For the other of the top 5 

merchants much will depend on the negotiations between them and Cim Finance Ltd but there 

remains a likelihood that the merchant discount of []. As consequence, they will have to either 

absorb the costs or pass it consumers. In the event it is passed to consumers, the price of their 

products may increase.  

7.47 However, it is anticipated that once the undertakings implemented, the smaller merchants will be 

able to better compete on the markets and hence this will exercise a competitive pressure on the 

whole market, including the top 5 merchants. As a result it is likely that there will be a downward 

pricing pressure that is likely to mitigate any potential increase in price that may arise. 

7.48 Further, the price as per the undertakings seems to be fair as compared to the previous prices 

whereby smaller merchants were indirectly ‘subsidizing’ the merchant discount of some of the 
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larger merchants. They will now have to compete at arm’s length. It is to be noted that the objective 

of the competition law is not to protect competitors but the process of competition.  

7.49 Therefore, it seems that the undertakings are likely to satisfactorily address the concerns with 

respect to the downstream markets.   

Other concerns 

7.50 The Executive Director was also concerned that the alleged conduct may amount to an exploitation 

of a monopoly situation. This rested mainly on the fact that the merchant discounts were not 

related to costs and thus the higher merchant discounts were a result of an abuse of a dominant 

position. 

7.51 However, as explained earlier and not repeated here, the merchant discount of smaller merchants 

will be reduced from an average of []. Further the differences in the merchant discount to 

different merchants will be mostly due to cost differences and other justified reasons. Therefore, 

the very price discrimination and merchant discount below cost would be eliminated. Hence, this 

concern will also be satisfactorily addressed.  

Other elements of the undertakings 

7.52 The undertakings provide for a broad mechanism for Cim Finance Ltd to set its merchant discount 

within certain parameters. That is, the merchant discount may vary between the range of []. 

Although this review does not aim at decreasing the revenue of Cim Finance Ltd, it would not be 

appropriate if the new mechanism in itself result in an increased total merchant discount receivable 

by Cim Finance Ltd. This will imply that merchants in total will have to pay higher merchant 

discounts and consequently this may increase prices on the markets. Although in certain 

circumstances price increases may be justified, the Executive Director does not consider the 

revision of the merchant discount mechanism to be in itself a justifiable cause for increasing the 

total merchant receivable by Cim Finance Ltd.      

7.53 Undertaking 5.1.2 provides that Cim Finance Ltd will ensure that new pricing mechanism does not 

result in an increase in the total merchant discount charged, assuming other factors remain 

constant. 
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7.54 Thus, the new pricing mechanism and merchant discount rates must be set in such a manner that 

others factors remaining constant, it will not result in an increase in the total merchant discount 

receivable by Cim Finance Ltd. For instance, if the merchant discount rates determined by Cim 

Finance Ltd are applied to the sales figures for the year ended September 2016, it must not generate 

a higher total merchant discount income as that actually received for that period. However, if the 

sales figures of any subsequent year increase after the implementation of the undertakings, then 

this increase in sales figures which will result in an increase in the total merchant discount 

receivable by Cim Finance Ltd will be taken as a change in one of the factors.   

7.55 Meeting this requirement seems feasible under the proposed pricing mechanism as laid in Annex 1 

of the undertakings. Applying the pricing mechanism as laid in Annex 1 of the undertakings to the 

sales figures for the year ended September 2016 results in a lower total merchant discount for Cim 

Finance Ltd as compared to the actual total merchant discount of Cim Finance Ltd for the same 

period.  

7.56 Therefore, it seems that the condition as laid out in undertaking 5.1.2(a), may be met within the 

pricing mechanism proposed by Cim Finance Ltd under Annex 1 of the undertakings.  

7.57 Through the reporting provisions of the undertakings, namely as set in paragraph 7 of the 

undertakings, the Executive Director will monitor such compliance and if required appropriate 

actions may be taken.  

7.58 As mentioned previously, it seems that the main justification of varying merchant discount rates is 

the volume of sales of the merchants. Undertaking 5.1.2(b) provides that the merchant discount 

must be linked to volume. Thus, the main determinant of any difference in merchant discount will 

be the volume of sales. Also, two merchants with similar volumes are likely to have a similar 

merchant discount to an appreciable extent (there can be a maximum variation of [] point, being 

additional discount over and above volume that Cim Finance Ltd may grant).  

7.59 While linking difference in merchant discounts to mainly volume, the undertakings provide a 

reasonable flexibility to Cim Finance Ltd. Undertaking 5.1.2(c) provides for possibility for Cim 

Finance Ltd to provide an additional discount not necessarily related to volume to merchants of up 

to [] point. This flexibility seems to be necessary to allow for negotiation and to cater for any 
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other bargaining or trading realities. It must be noted that this additional discount does not allow 

Cim Finance Ltd to deviate from the maximum difference in the merchant discount of [].  

7.60 Further, the undertakings provide that it will be applied to all existing and future agreements. 

7.61 In so far that implementation is concerned, Cim Finance Ltd initially offered to implement the 

undertakings within 9 months from the date the Commissioners accepts the undertakings. During 

assessment of the undertakings most merchants have informed the CCM that when Cim Finance 

Ltd previously increased the merchant discount rate, they were given less than one week notice. 

Consequently they argued that the 9 months’ implementation date is not reasonable. Most of the 

smaller merchants deem that a period of 3 months would be reasonable. This was not necessarily 

the view of larger merchants.  

7.62 Cim Finance Ltd has stated that it requires time to implement the undertakings given that it may 

reduce its revenue from merchant discounts depending on negotiations and thus they will have to 

take appropriate measures to cater for this potential loss in revenue. Cim Finance Ltd further argued 

that they will have to negotiate with merchants and that they will have to enter into new contracts 

or change contracts of some 700 merchants which can be time consuming. Cim Finance Ltd also 

stated that it has informed relevant stakeholders that the undertakings are unlikely to affect its 

financial figures for the financial year ending September 2017. 

7.63 The Executive Director is of the view that although it seems appropriate to give Cim Finance Ltd 

enough time to implement the undertakings, the 9 months period was too long. Cim Finance Ltd 

was informed according and consequently Cim Finance Ltd agreed to revise the implementation 

timeline on 23rd February 2017. As a result, the undertakings will be implemented by 1st November 

2017 or within a period of 6 months from the date of the decision of the Commission, should that 

date be after the 1st May 2017.  

7.64 Both an abrupt implementation of the undertakings or a too long time for implementation may 

distort the markets. Therefore, the implementation timeline must be properly balanced to ensure 

that on the one hand competition is restored as soon as soon as possible and on the other hand it 

is not too abrupt to distort the market. Given the process around the implementation of the 

undertakings, that it may affect the revenue of Cim Finance Ltd, that Cim Finance Ltd must take 
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appropriate measures and adopt appropriate strategies to mitigate the financial impact of the 

undertakings, the Executive Director is of the view the new proposed timeline is reasonable.   

Conclusion 

7.65 Based on the assessment, the Executive Director is of the view that the undertakings will 

satisfactory address the concerns identified by the CCM. The undertakings will eliminate the very 

alleged conduct of concern, which is discriminatory pricing and pricing below cost, that is, the basis 

of the competition concerns in the matter. 

7.66 The pricing mechanism proposed is likely to be justifiable by cost elements and through the 

undertakings, smaller merchants will see an average reduction of [] in their merchant discount 

rates. This is likely to foster competition on the markets. Furthermore, the current difference in 

merchant discounts of about []. The remaining difference seems to be justified by costs elements.  

7.67 The undertakings will provide a merchant discount rate to merchants which is more related to costs 

of supplying those merchants. This will foster competition in markets where hire purchase is used.   
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8. Assessment of Comments Received Following the Media 

Release on Undertakings 

8.1 In order to assess the efficacy of the undertakings offered by Cim Finance Ltd, the Executive Director 

issued a Media Release on 30th January 2017. The Media Release detailed on a non-confidential 

basis, the main provisions of the undertakings and invited the views, comments and concerns of 

any party who has an interest in the matter or who might be concerned with the undertakings. 

8.2 For ease of reference, the relevant paragraphs of the Media Release are reproduced below: 

‘Cim Finance Ltd has undertaken that it will reduce the difference between the merchant fees 

charged to different merchants and in particular: 

• Cim Finance Ltd undertakes to change its current mechanism used to determine and 

charge merchant fee to merchants  such that, inter alia, the merchant fee charged to 

smaller merchants be reduced and be limited to a proposed maximum rate of  [ ]% [figure 

confidential but below 8%] of the cash price . 

• Cim Finance Ltd undertakes that it will reduce and limit the difference in merchant 

discount rates charged to merchants to a proposed maximum difference and the 

difference will be mostly linked to volume of sales. 

Cim Finance Ltd has undertaken that it will implement the Undertakings within a period of 9 

months from the date the Undertakings are accepted, should the Commission accept the 

Undertakings’. 

8.3 Written comments were submitted by the [] following the invitation. Each response is 

reproduced in its entirety, at Annex III and IV respectively [Annexes Confidential].  

8.4 The paragraphs below assess the relevant comments so provided. 
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Comments received from []  

8.5 []  

8.6 []  

8.7 []  

8.8 []  

8.9 The Executive Director submits that neither the Act nor the Competition Commission Rules of 

Procedure 2009 obligates the Executive Director to issue a media release upon the launch of an 

investigation. The decision as to whether a media release should be issued or not is taken by the 

Executive Director after having due regard to the sensitivity of the information to be gathered 

during investigation and the nature of the investigation, including the investigation strategy.  

8.10 Nonetheless, the Executive Director issued a media release on the undertakings offered which 

provided enough information to enable any interested party to provide its views on same. The 

media release also stated that parties may contact the CCM for further information on the matter. 

8.11 In assessment of undertakings, the procedures are different from those which are followed to 

assess existence of a restrictive business practice in normal course of investigations and hence the 

process.  

8.12 [] 

8.13 The concerns of the CCM with the conduct of Cim Finance Ltd to charge significantly different 

merchant discounts to different merchant was not only exploitative but also exclusionary as clearly 

stated in the media release and communicated to [] in the letter inviting them for a meeting at 

the CCM and the meeting itself.  

8.14 As stated, the current level of merchant discount paid by []. Cim Finance Ltd has undertaken in 

its Annex to the undertakings provided that the merchant discount to be imposed on merchants 

having a turnover of []. 

8.15 The Executive Director submits therefore, that assuming that the cash price of goods sold on hire 

purchase by []. 
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8.16 Cim Finance Ltd has also undertaken that, assuming all other factors remaining constant, the 

implementation of the undertakings will not result in an increase in its total revenue from merchant 

discount. This undertaking, if accepted by the Commission, therefore will not allow Cim Finance Ltd 

‘to gain money’ as submitted by [] in its comments. 

8.17 As stated, []. The Executive Director submits that the implementation of this undertakings, might 

lead to an increase in the merchant discount of some merchants, including larger merchants. Any 

increase or decrease tends toward alignment of the pricing to cost and eliminating a potential price 

discrimination. Given that the merchant discounts as per the undertakings seems to be reasonably 

justified by costs elements, it is unlikely that it will give rise to competition concerns even if the 

merchant fee of certain merchant is increased in so far that they have been justified by cost 

elements. Nonetheless, larger merchants will continue to benefit from a lower merchant discount 

as compared to smaller merchant to the extent that it is not discriminatory. 

8.18 It does not seem rationale to require Cim Finance Ltd to reduce the merchant fee of smaller 

merchants while keeping the merchant discount of larger merchants in that at least one merchant 

discount was below cost and the concern was with the difference in the merchant discounts rather 

than purely excessive pricing.   

8.19 In so far that the contract between the Cim Finance Ltd and the merchant is concerned, it would 

for Cim Finance Ltd to change contracts with merchants so that it abides by the undertakings. Cim 

Finance Ltd has offered the undertakings and its implementation will be the responsibility of Cim 

Finance Ltd.  

8.20 It is further highlighted that section 60 of the Act, which relates to imposition of directions by the 

Commission for restrictive business practices falling under sections 44, 45 and 46 of the Act, 

provides that the Commission may, among others, direct the enterprise to terminate or amend an 

agreement, and/or, cease or amend a practice or course of conduct, including conduct in relation 

to prices.   
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Comments received from []  

8.21 The [] submitted its comments on the undertakings provided by way of letter dated 7th February 

2017.  

8.22 The [] requests the Commissioners to impose a financial penalty on Cim Finance Ltd for the 

conduct being investigated since []  

8.23 The Executive Director submits that his concerns are into a potential abuse of a monopoly situation 

under Section 46 of the Act and the Commission is not empowered under the Act to impose 

financial penalties for an abuse of a monopoly situation.  
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9. Conclusion and Recommendations 

9.1  Cim Finance Ltd charges a merchant discount to merchants selling their products through the hire 

purchase facilities of Cim Finance Ltd. The merchant discount is charged to the merchant at a pre-

determined rate ranging from [] of the cash value of the good or service for which hire purchase 

facility has been sought. That rate varies from merchant to merchant. Cim Finance Ltd charges 

smaller merchants, merchant discount rates towards the upper end of the range while larger 

merchants are charged lower merchant discount rates. 

9.2 The five largest merchants of Cim Finance Ltd were charged an average merchant discount of about 

[] of the cash price of their credit sales for the year ending September 2016. During the same 

period, other merchants were charged merchant discount of an average of [] of the cash price of 

their credit sales. It is to be noted that Cim Finance Ltd also charges different discount rates for 

different products; however, this was not in itself a concern. 

9.3 The Executive Director was concerned that the significantly different merchant discounts may not 

be wholly justified by cost elements and that it may prevent, restrict or distort competition in the 

market for the supply of hire purchase facilities. However, from the information gathered, it 

appears that this concern is unlikely to be sustained given that the price charged to the largest 

merchants were not below cost, with the exception for one merchant.  

9.4 The Executive Director is further concerned that the significant difference in the merchant discount 

rates may distort competition in markets where hire purchase is used as an input as this may have 

a significant effect on the competitiveness of smaller merchants and hinder their ability to compete 

with larger merchants.  

9.5 The Executive Director is also concerned that [] may be paying merchant discounts below the 

costs of providing such facility to it. The Executive Director was concerned that []. Hence, the 

Executive Director was concerned that the conduct may amount to a leverage of market power 

from the hire purchase market to the markets in which [] operates, that is, to the downstream 

markets. However, Cim Finance Ltd has submitted as part of its comments on the Preliminary 

Report of Undertakings that []. Because the question [] is not material to the  assessment of 

whether the undertakings offered by Cim Finance Ltd are likely to resolve the competition concerns, 

no conclusion is being drawn on this question. 
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9.6 All the competition concerns identified in this Report rest upon the existence of the alleged 

conduct, namely: 

(a) Discriminatory merchant discounts – charging significantly different merchant discounts 

to different merchants, difference which does not reflect difference in costs for such supplies 

(b) Merchant discounts below costs – charging certain merchants a merchant discount that 

is below the cost of supplying the hire purchase facility to such merchants. 

9.7 Therefore, the Executive Director is concerned that the conduct of Cim Finance Ltd to: 

I.  charge discriminatory merchant discount, and  

II. charge merchant discount below cost to certain merchant;  

may have  

(a) the object or effect of preventing, restricting or distorting competition in markets 

where hire purchase facility is used to finance sales of goods; 

(b) the object or effect of preventing, restricting or distorting competition in the hire 

purchase market (however, this concern is unlikely to be sustained from the 

information gathered); and/or 

(c) may constitute an exploitation of a monopoly situation 

9.8 Cim Finance Ltd has provided undertakings to allay the competition concerns identified. 

9.9 The undertakings offered aim mainly at addressing the aforementioned concerns in terms of the 

conduct itself and in so doing the ensuing competition concerns with regards to the prevention, 

restriction or distortion of competition or exploitation of monopoly situation that it may entail. 

Consequently, if the abovementioned concerns, in the form of the alleged conduct, are 

satisfactorily addressed, the basis on which the other competition concerns rested would be 

eliminated. In such a situation, the undertakings would to an appreciable degree satisfactorily 

address those competition concerns as well. 
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9.10 Cim Finance Ltd undertook inter alia to change its current mechanism to charge merchant discount 

such that the maximum difference between the highest levels of merchant discount charged and 

the lowest one be of a maximum of [] points and the maximum merchant discount rate to be 

brought to [] [figure confidential but below 8%].  

9.11 The undertakings also provide that the new pricing mechanism of the merchant discount will not 

result in an increase in total merchant discounts charged, assuming all other factors remaining 

constant, the difference in the merchant discount be based on volume of trade and allow for a 

maximum [] point negotiations outside volume of trade as long as the maximum difference of 

[] are respected.  

9.12 The undertakings will be implemented by 1st November 2017 or in the event the Commissioners 

accepts the undertakings after 1st May 2016, within a period of 6 months from the date of the 

decision. 

9.13 The Executive Director is concerned that the current difference in the merchant discount was too 

significant and that it may amount to price discrimination. The current maximum difference in the 

merchant discount from the lowest rate to the highest rate is []. Through the undertakings, that 

difference will be reduced to []. 

9.14 Cim Finance Ltd has further provided that the maximum merchant discount that it will charge on 

the market will be [] [figure confidential but below 8%]. Consequently, with a maximum 

merchant discount of [] [figure confidential but below 8%] and maximum difference on merchant 

discount of [], Cim Finance Ltd is likely to charge merchant discount in the range of [], as 

compared to current rates of []. 

9.15 From the information which has been submitted by Cim Finance Ltd on its revenue and expense 

(Annex II), it can be observed that its lowest break-even merchant discount rate is [] while the 

highest break-even merchant discount is [], meaning that there is a difference of about []. 

Information has also been submitted on the break-even merchant discount by the range of sales to 

be used to determine the proposed merchant discount in the undertakings. The break-even 

merchant discount for the lowest range, that is, merchants with volume of lower than [], while 

the break-even for the highest volume is about [], making a difference of about [] points.  
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9.16 The Executive Director is of the view that the maximum difference of [] and mechanism for the 

proposed merchant discount seems to be reasonably justified. The undertakings provides that the 

merchant discount may vary up to a maximum of [] points and the break-even merchant 

discounts vary up to [], if savings on interest to fund hire purchase is factored, meaning that the 

difference of [] is to an appreciable extent justified by cost differences. 

9.17 Further, the Executive Director has gathered that there may be some further elements justifying 

the proposed difference in the merchant discount of [] points, which have not been factored in 

the cost apportionment and the break-even merchant discount rate. The factors are that: 

 serving larger merchants may bring economies of scale to Cim Finance Ltd,  

 the risk of providing hire purchase facility to larger merchant may be lower than risk to 

supply smaller merchant, 

  it appears that it is a normal business practice to offer discounts for volume sales and 

hence this may justify to some extent a lower merchant discount to larger merchants,  

 in addition to generating revenue to Cim Finance Ltd in terms of merchant discount, they 

also contribute to its revenue through interest paid by end users on hire purchase made 

through those merchants. 

9.18 From the assessment conducted, based on the differences in costs that Cim Finance Ltd has to incur 

to supply hire purchase facilities to different merchants, the Executive Director is of the view that 

the proposed difference of []  and the mechanism for the proposed merchant discount seems to 

be reasonably justified. The proposed difference [] is therefore unlikely to amount to a price 

discrimination. The proposed limit in the merchant discount by merchant is therefore likely to 

satisfactorily resolve the concern in relation to discriminatory merchant discount. 

9.19 The Executive director is also concerned that Cim Finance Ltd was charging a merchant discount 

rate which is below its break-even merchant discount rate for []. The information provided by 

Cim Finance Ltd following information requests show that while the break-even merchant discount 

rate for [] for the year 2016 was about [], the merchant rate which was charged to the latter 

was []  for all the various types of products. 
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9.20 Through the undertakings, assuming the same volume as for 2016, the merchant discount for [] 

is likely to range between [], which is above the break-even merchant discount rate of [].  

9.21 The new merchant discount that will be charged across the different merchants is above the break-

even discount rate and thus the proposed undertakings is likely to satisfactorily address the concern 

in relation to the Cim Finance Ltd charging a fee below cost. 

9.22 The Executive Director is concerned that the alleged conduct may prevent, restrict or distort 

competition in markets where hire purchase is used, as explained earlier. By eliminating the 

discriminatory nature of the merchant discounts, the alleged conduct that led to this concern is 

itself removed and hence the concern itself. 

9.23 Further, most of the smaller merchants interviewed said that they would be satisfied with a 

merchant discount below []. Thus, the merchant discount as per the undertaking would be 

capped at a maximum of [] which is likely to address the concern in those markets. 

9.24 The Executive Director is also concerned that the alleged conduct may amount to an exploitation 

of a monopoly situation. This rested mainly on the fact that the merchant discounts were not 

related to costs and thus the higher merchant discounts was a result of an abuse of a dominant 

position. The undertakings provide that merchant discount of smaller merchants will be reduced 

from an average of [] and the differences in the merchant discount to different merchants will 

be mostly due to cost differences and other justified reasons. Therefore, the very price 

discrimination and merchant discount below cost would be eliminated. Hence, this concern will also 

be satisfactorily addressed.  

9.25 Undertaking 5.1.2 provides that Cim Finance Ltd will ensure that new pricing mechanism does not 

result in an increase in the total merchant discount charged, assuming other factors remain 

constant. 

9.26 Thus, the new pricing mechanism and merchant discount rates must be set in such a manner that, 

if others factors remain constant it will not result in an increase in the total merchant discount 

receivable by Cim Finance Ltd.  

9.27 Based on the assessment, the Executive Director is of the view that the undertakings satisfactory 

address the concerns identified by the CCM. The undertakings will eliminate the very alleged 



INV035 – Report of Undertakings   86 
 

[Non-Confidential Version]– COMPETITION COMMISSION OF MAURITIUS 

conduct of concern, that is, discriminatory pricing and pricing below cost which forms the basis of 

the competition concerns in the matter. 

9.28 The undertakings will provide a merchant discount rate to merchants which is more related to costs 

of supplying those merchants. This will foster competition in markets where hire purchase is used.   

9.29 Consequently, the Executive Director recommends the Commission to accept the undertakings and 

give it the form of a direction. 
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10.  Way forward 

10.1 As mentioned, this Report sets out the conclusions of the Executive Director with respect to the 

undertakings offered by Cim Finance Ltd and based on the assessment conducted and information 

gathered as at date. 

10.2 This Report is being submitted to the Commissioners under Section 63 of the Act for their 

determination of this matter.  

10.3 It is up to the Commissioners to make a determination on the matter, after having taken cognizance 

of the report of the Executive Director. 

10.4 Should the Commissioners find that the Undertakings resolve the competition concerns and should 

the Commissioners accept the undertakings; the undertakings shall be published as a decision of 

the Commission pursuant to Section 63(4) of the Act and consequently shall have the effect as if it 

were a direction under Section 60 of the Act. 

10.5 The Commission is empowered under Section 64 of the Act to keep under review directions and 

undertakings. Under Section 65, the Commission is empowered to enforce the directions and 

undertakings. 
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