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Competition Commission

Decision of the Competition Commission (the ‘Commission’) on the investigation
into the supply, testing and commissioning of an integrated security system for the
Moka Detention Centre.

THE COMMISSION —

Mr A. Mariette - Vice-Chairperson
Mrs M. Rajabally - Commissioner,
Mr. C. Seebaluck - Commissioner,
Mrs. V. Bikhoo - Commissioner,

Having regard to the Competition Act 2007,
Having regard to the Competition Commission Rules of Procedure 2009,

Having regard to a report of the Executive Director of the Commission dated 13 May
2019 on the investigation into the supply, testing and commissioning of an integrated
security system for the Moka Detention Centre.

We, Commissioners, decide as follows —
Introduction

1.0  The Commissioner of Police (CP), on the 23 May 2015, reported a possible
collusive agreement by bidders to the Director of the Public Procurement Office
(PPO) in respect of a bidding exercise for the procurement of an integrated
security system for the Moka Detention Centre. The PPO, through its Director,
referred the complaint made by the CP to the Competition Commission (the
‘Commission’) on the 01 April 2015.

2.0 The Executive Director of the Commission (the ‘Executive Director’) opened an
enquiry under Rule 5(1)(c) of the Rules of Procedure 2009 and found that there
were reasonable grounds to believe that a restrictive business practice within
the terms of section 42 of the Competition Act 2007 (the ‘Act’) may have
occurred. Consequently, the Executive Director proceeded to investigate the
matter under section 51(1) of the Act. Parties that participated in the said
bidding exercise and which were subject to the investigation are Proguard
Limited (‘Proguard’) and LS Consortium which is a joint venture of two
enterprises namely, Speedlink Communications Ltd (‘SCL’) and London
Telephone Systems Ltd ('LTS’).

3.0 On 13 May 2019, the Executive Director submitted his report (the ‘Report’) on
the investigation (INV033) to the Commission for its determination.
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The law

4.0

5.0

6.0

Section 42 of the Act prohibits and renders void an agreement which is found
to be collusive and an agreement can only be collusive under section 42 “if one
party to the agreement agrees not to submit a bid or tender in response to such
a call or request or agrees upon the price, terms or conditions of a bid or tender
to be submitted in response to such a call or request”.

Under section 59 of the Act, the Commission “may, in relation to a restrictive
agreement falling within the scope of section 42, in addition to, or instead of,
giving a direction, make an order imposing a financial penalty on the enterprise”
but such penalty shall only be imposed if “it is satisfied that the breach of the
prohibition was committed intentionally or negligently’.

It is apposite, here, to refer to certain paragraphs of the Guidelines of the
Commission (the ‘guidelines’) known as CCM 3 Guidelines which may be
relevant to the case in hand. As such, paragraph 3.4 of the Guidelines states
that "bid rigging can take many forms, such as bid suppression, complementary
bidding, bid rotation or subcontracting. The CCM will not necessarily always
classify any bid-rigging scheme it finds into these forms, but describes them
briefly in order to explain what form of evidence it might seek when investigating
bid-rigging”.

Facts

7.0

8.0

The Police Department launched, in October 2014, a procurement exercise by
way of an Open Advertised Bid (OAB 37 of 2014), for the supply, installation,
testing and commissioning of an integrated security system for the Moka
Detention Centre. The closing date for submission of bids was 03 December
2014 but was subsequently extended to 26 December 2014.

Both Proguard and LS Consortium participated in the bidding exercise by
submitting their bids on the 26 December 2014 and not 26 December 2016,
due to a typing error, as reported by the Executive Director.

8.1 Proguard is a supplier (including installation) of electronic security
systems including alarms, fire alarms, access control systems and
CCTV system. It also provides security guarding and alarm monitoring
services. Its services are also hired by the Ministry of Public
Infrastructure for the operation of traffic speed cameras.

8.2 Speedlink, on its part, is a security solutions provider, including alarm
systems, CCTV, access control, automatic gate, GPS for vehicles and
fleet management whereas LTS provides telephony solutions for
customers, customized end-to-end solutions for  specific
telecommunication requirements and has recently started to supply
security cameras, alarm and intrusion systems.

8.3  According to the Executive Director, LTS, through its participation in LS
Consortium, would supply the backbone networking structure whereas
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Speedlink would be responsible for the provision of security equipment.
It is worth-mentioning that both Speedlink and LTS had collectively
participated in the past in bidding exercises by way of other joint
ventures under the same name of LS Consortium.

8.4  The estimated cost of the project was Rs 12,146,500. Five bidders
responded to the public advertisement to participate in the bidding
exercise. Proguard submitted its bid with a bid price of Rs 23,074,714
whereas the bid price of LS Consortium was Rs 30,079,255. We note
that, according to the Executive Director, Proguard'’s bid price was the
lowest bid among all bids received by the Police Department.

Investigation and findings

9.0

10.0

11.0

Pursuant to section 51 of the Act, the Executive Director proceeded to
investigate (INV033) whether the reported conduct of LS Consortium and
Proguard Limited may amount to an infringement of section 42 of the Act.

The Executive Director submitted his Report on the matter to the Commission
on 13" May 2019. The Report contains the findings of the Executive Director
and his recommendations in respect of the Application.

In view of documentary evidence secured during searches effected by the
Executive Director on the premises of LTS, Speedlink and Proguard,under the
authority of an ‘Entry and Search Warrant', the following came to light -

11.1 the similarities in compliance sheets submitted by both Proguard Limited
and LS Consortium are due to the involvement of one Mr Tejmansingh
Teelucksing who was hired by both parties for preparation of the
compliance sheet on ground that he possesses technical and expert
knowledge in respect of the goods to supplied under this bid:;

11.2 The said Teelucksing never disclosed to Proguard nor to LS Consortium
that he has been preparing compliance sheet for each other for the same
bidding exercise;

11.3 Teelucksing has been liaising and seeking quotation via emails, on behalf
of LS Consortium, with representatives of Wavestore Ltd, a British
company, for the purchase of hardware equipment whereas one Mr Desh
Ghoorah, Sales Director at Proguard, liaised with ‘Pentagon’, a South
African base company, for the supply of security equipment.

11.4 no information, documentary evidence, electronic document or any other
evidence showing communication between LS Consortium and Proguard
Limited were found.
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Executive Director's recommendations

12.0 The Executive Director is of the view that there is no evidence on the basis of
which the allegation of bid rigging against LS Consortium and Proguard can be
sustained on a balance of probabilities. According to him, “the information
gathered during the investigation is not enough to establish the legal elements
required to make a finding of breach of section 42 of the Act”.

13.0 The Executive Director, therefore, recommends that the Commission bases
itself on the findings set out in his Report and determines that Proguard and LS
Consortium have not infringed section 42 of the Act.

Determination

14.0. Having regard to all documentary evidence referred to by the Executive
Director in his Report, the Commission determines that —

14.1

14.2

14.3

14.6

We hasten to say that the standard of proof is the civil standard of proof
for determination in matters referred to the Commission. We are
comforted in our view by referring to the extract of the decision of the UK
Competition Appeal Tribunal (the ‘Tribunal’) in Napp v Director General
of Fair Trading [2002] Comp AR 13, as referred to by the Executive
Director, which is of relevance and support here. The Tribunal
emphasized that “the standard of proof in proceedings under the Act
involving penalties is the civil standard of proof, but that standard is to be
applied bearing in mind that infringements of the Act are serious matters
attracting severe financial penalties. It is for the Director to satisfy us in
each case, on the basis of strong and compelling evidence, taking into
account of the seriousness of what is alleged (underlining is ours), that
the infringement is duly proved...”

We are conscious that bid rigging is a very serious infringement under the
Act and if proved, the defaulting enterprise(s) will be severely punished
by imposition of huge financial penalties.

As regards the case in hand, we are not persuaded, as rightly observed
by the Executive Director, that the involvement of Mr T. Teelucksingh in
helping both LS Consortium and Proguard with the compliance sheet, is
conclusive evidence of bid rigging. The limited involvement of Mr
Teelucksingh could not amount to a manoeuvre concocted to manipulate
the bidding process.

Lastly, it is incumbent on the Executive Director, for an infringement under
section 42 of the Act, to prove that “one party to the agreement agrees
not to submit a bid” or “agrees upon the price, terms or conditions of a
bid” -

14.6.1 both LS Consortium and Proguard have submitted their
respective bid. Therefore, there cannot be any agreement not to
submit the bid.
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14.6.2 Save and except that Mr Teelucksingh has worked out the
compliance sheet as mentioned above, we would err in giving
credence to the whole evidence to find both Proguard and LS
Consortium having “agreed upon the price, terms and conditions
of the bid". We say so for the reasons given in sub-paragraph
14.3 above.

Decision
15.0 The Commission therefore decides as follows:

15.1 Having gone through the whole of the evidence on record, we are unable
to find fault with the appreciation and analysis of the evidence by the
Executive Director.

15.2 Therefore, we are in agreement with the Executive Director that evidence
gathered during the course of his investigation and referred to in his
Report are not conclusive and fall short of establishing, on a balance of
probabilities, a collusive agreement between LS Consortium and
Proguard Limited and as such, an infringement of section 42 of the Act.

Mr A. Mariette
(Vice-Chairperson)

Mr. C. Seebaluck
(Commissioner)

Mrs. M. B. Rajabally
(Commissioner)

Mrs. V. Bikhoo
(Commissioner)

18 September 2019



