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Competition Commission

Decision of the Competition Commission (the ‘Commission’) on the
investigation into the potential fixing of card service fee by the Petrol Retailers
Association (PRA).

THE COMMISSION —

Mr A. Mariette - Vice-Chairperson
Mrs M. Rajabally - Commissioner,
Mr. C. Seebaluck - Commissioner,
Mrs. V. Bikhoo - Commissioner,

Having regard to the Competition Act 2007,

Having regard to the Competition Commission Rules of Procedure 2009,

Having regard to a report of the Executive Director of the Commission dated 21 May
2019 on the investigation into the potential collusive agreement by members of the
Petrol Retailers Association (PRA) to fix the payment cards service fee for payment of
petroleum products purchased at petrol stations.

We, Commissioners, decide as follows:

Introduction

1.0

2.0

3.0

The Defi Media, a local media group, had, on 16 May 2018, published an online
press article to the effect that petrol service stations would as from 17 May 2018
apply a 2% surcharge on purchases of petroleum products by consumers who
choose to pay by payment cards (debit and credit cards). In the same article, it
was reported that the decision of the said 2% surcharge was that of the
Executive Committee of the PRA which met earlier on that day. On 07 June
2018, Le Defi Quotidien, a daily newspaper, reported that members of the PRA
had decided to revise the service fee from 2% to 1%.

The Executive Director of the Commission (the ‘Executive Director’), after
having been apprised of the above, initiated an enquiry under Rule 5(c) of the
Competition Commission Rules of Procedure 2009. The enquiry revealed that
there were reasonable grounds to believe that a restrictive business practice
may have occurred in that the PRA and its members may have been in breach
of section 41 of the Competition Act (the Act’). On this basis, the Executive
Director, on 16 October 2018, opened an investigation under sections 30(b)
and 51(1) of the Act.

On 21 May 2019, the Executive Director submitted his report (the ‘Report’) on
the investigation (INV045) to the Commission for its determination.
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The law

4.0 ltis apposite, here, to reproduce section 41 in its entirety to clearly identify the
elements of the possible infringement by the PRA -

4.1 “Horizontal agreements

(1) For the purposes of this section, an agreement, or a provision
of such agreement, shall be collusive if —

(a) it exists between enterprises that supply goods or
services of the same description, or acquire goods or
services of the same description;

(b) it has the object or effect of, in any way —

(i fixing the selling or purchasing prices of goods or
services;

(ii) sharing markets or sources of the supply of the
goods or services; or

(iii) restricting the supply of the goods or services to,
or the acquisition of them from, any person, and

(c) significantly prevents, restricts or distorts competition.

(2) Any agreement, or provision of such agreement, which is
collusive under this section shall be prohibited and void”.

(underlining is ours)

5.0 Therefore the law requires that, for this particular matter, the Commission must
be satisfied that there is an agreement by an association to fix the card service
fee for the payment cards service provided by its members and this act of PRA
of price fixing significantly restricts competition so as to conclude that PRA has
infringed section 41 of the Act.

6.0  Similarly, it is the Executive Director’s view that the elements of an infringement
under section 41 of the Act are:-

6.1 an agreement between enterprises or a decision by an association of
enterprises;

6.2  the enterprises supply services of the same description (the horizontal
aspect of the agreement;

6.3 whether agreement aims at fixing the selling price of the ‘service’
offered by members of PRA; and
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7.0

6.4  whether the agreement significantly prevents, restricts or distorts
competition.

Under section 59 of the Act, the Commission “may, in relation to a restrictive
agreement falling within the scope of section 41, in addition to, or instead of,
giving a direction, make an order imposing a financial penalty on the enterprise”
but such penalty shall only be imposed if “it is satisfied that the breach of the
prohibition was committed intentionally or negligently”.

Facts

8.0

9.0

10.0

PRA is a registered association of local petrol service stations, to the Registry
of Associations, since 27 January 1992, bearing Registration Number 3666.
The main objects of PRA is “to unite all filling stations, offer a better and more
efficient service to customers and see through all problems of filling stations”.

The PRA has, on 05 March 2019, responded to the statement of issues (SOI)
which was issued by the Executive Director on 13 February 2019. In its reply,
the PRA contends that:-

9.1 it is its understanding that “should the operators have been allowed to
independently and freely, earmark their card service fee, there would
have been no cause of concern” by the Executive Director;

9.2 ‘the retail prices of petroleum products are fixed by law through
regulations made by the Minister of Industry, Commerce and Consumer
Protection under the Consumer Protection (Prices and Supplies
Control) Act 1998” and these retail prices include “the profit margin of
petrol retailers” such that “no one (including the petrol retailers) is
entitled to benefit more than is set out in our laws”; and

9.3 the card acceptance relates to goods which are exempted under the Act
“since their prices are fixed by law” and as such, “competition is not
mean to prevail in that domain”

The SBM Bank (Mauritius) Ltd has, by way of letter dated 23 April 2019,
informed the Executive Director that the decision of petrol retailers “to charge a
fee on card processing based on service or convenience is in breach of (their)
POS Merchant Agreement (underlining is ours) as there is no term in the
agreement which allows a merchant charge service fees to customers effecting
payment for their petroleum products by cards”.

The Mauritius Commercial Bank Limited has, on 23 April 2019, written to the
Executive Director to inform that “the decision dated 16 May 2018 taken at PRA
level to charge a 2% service fee to consumers effecting payment for their
petroleum refills by debit or credit cards is a surcharge applied to the detriment
of customers and is not allowed by acquiring banks and international card

networks”.
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12.0

On 12 April 2019, the Mauritius Bankers Association issued a communiqué to
inform the general public that “les commergants a Maurice qui réclament a leurs
clients une commission ou des frais additionnels pour tout paiement par carte
bancaire le font contre et en infraction aux régles en vigueur a Maurice et en
contravention aux régles internationales”.

Investigation and findings

13.0

14.0

15.0

16.0

Pursuant to section 51 of the Act, the Executive Director proceeded to
investigate (INV045) whether the reported conduct of PRA may amount to an
infringement of section 41 of the Act.

The alleged infringement by the PRA is two-fold:-

14.1 by fixing, for the period 16 May to 06 June 2018, the service card fee at
2% of the value of petroleum products purchased; and

14.2 by fixing, for the period 06 June 2018 to 21 May 2019, the service card
fee at 1% of the value of petroleum products purchased.

The Executive Director submitted his Report on the matter to the Commission
on 21 May 2019. The Report contains the findings of the Executive Director and

his recommendations.
The Executive Director is of the view that:-

16.1 each member of the PRA qualifies as enterprise supplying card-
acceptance services to consumers effecting payment for their
petroleum refills by debit or credit cards, in exchange for gain or reward
by way of a card service fee;

16.2 the PRA, as a registered trade association, is an association of
enterprises for the purposes of the Act;

16.3 the First and Second Decisions respectively amounts to a decision of
an association of enterprises;

16.4 the First and Second Decisions respectively has the object of fixing the
service fee charged by PRA members for supplying card-acceptance
services to consumers paying for their fuel refill by payment cards;

16.56 the members of the PRA are thus party to collusive agreements in
breach of section 41 of the Act and the said collusive agreements, to
which they are a party, are prohibited and void; and

16.6  the duration of the first infringement (by way of the First Decision) runs
from 16 May 2018 until 06 June 2018 and the duration of the second
infringement (by way of the Second Decision) runs from 06 June 2018
until the date of the present Report.
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Executive Director's recommendations

17.0 The Executive Director has recommended that the PRA, in its capacity as
association of enterprises, and/or its members, be directed pursuant to s.58 of
the Act as follows:- —

171

17.2

17.3

17.4

17.5

17.6

each member of the PRA shall cease and terminate, with immediate
effect, its participation to the collusive agreements of fixing the service
fee in relation to the supply of card acceptance services to consumers
for their petroleum refills;

no member of the PRA shall engage in any discussion, contacts or
communications or agree with any existing or future PRA member,
either directly or through the PRA, having the object or effect of fixing
the price for supplying card-acceptance services to consumers for their
petroleum refills;

each member of the PRA shall take all necessary measures to
disseminate the Commission’s directions, if any, to its respective
officers, employees, agents or any other person representing it at the
PRA meetings/events to ensure that the said directions are understood
and complied with in the member’s dealings with other PRA members
or in its participation to PRA meetings/events;

the PRA, in its capacity as an association of enterprises, shall not
engage members in any discussion or facilitate any discussion between
or among them having the object or effect of establishing the prices or
components thereof to be applied by them in supplying card-acceptance
services to consumers for their petroleum refills;

the PRA be required, within a period of 3 months from the date the
Commission issues its directions, to confirm that it has implemented a
Competition Compliance programme for all its existing and future
members, made binding upon them by virtue of the PRA Rules, and
details of which shall be submitted to the Commission; and

the PRA and its members be required to produce upon request, for a
period of two years as from the date the Commission issues its
directions, copies of minutes of meeting and any exchange of
correspondence between PRA members, for inspection by the
Competition Commission.

18.0 The Executive Director has highlighted in his Report that the PRA has formally
expressed its intention to comply with the recommendations as aforesaid.

Determination

19.0. We have considered and given much weight to the representations made by
the PRA as enumerated at paragraphs 9.1 to 9.3 above which, we must say,
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20.0

21.0

22.0

De

are of substance, and the findings and recommendations of the Executive
Director.

At the outset, we are of the view that it is apposite to refer to the relevant
provisions of the Consumer Protection (Prices and supplies Control) Act 1998
(the 1998 Act’). As such, section 3 provides that “the Minister may, by
regulations, fix the price of any goods specified in the First Schedule and a
trader who sells or supplies any controlled goods at a higher price than that
which has been fixed shall commit an offence”. The First Schedule to the 1998
Act does include petroleum products which is sold by members of the PRA.

It is trite law that prices of petroleum products in Mauritius is revised and
calculated on a monthly basis by the Petrol Pricing Committee under the
Consumer Protection (Control of Price of Petroleum Products) Regulations
2011.

We have also taken cognisance of the contents of the aforementioned letters
issued by the SBM Bank (Mauritius) Ltd and the Mauritius Commercial Bank
Limited, and the communiqué of the Mauritius Bankers Association. We are
persuaded that it would have been best left to relevant banks and authorities,
including the Ombudsperson for Financial Services, to deal with the PRA and/or
individual petrol service stations which charge customers a service card fee.

cision

23.0

Mr A. Mariette
(Vice-Chairper

Mr. C. Seebaluck
(Commissioner)

Mrs. M. B. Rajabally
(Commissioner)

Mrs. V. Bikhoo

(Commissioner)

18 September

The Commission therefore decides as follows:
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