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1. Introduction 

 The Executive Director of the Competition Commission (the ‘Executive Director’) gathered that New 

Goodwill Investment Co Ltd (New Goodwill Investment) intended to acquire a majority stake in 

Medine Distillery Co Ltd (Medine Distillery). Following queries, the Executive Director was informed  

that the transaction shall entail the transfer of 33.33% of the share capital of Medine Distillery from 

Excelsior United Development Companies (EUDCOS) to New Goodwill Investment, thus increasing 

the shareholding of New Goodwill Investment in Medine Distillery from 33.33% to 66.66% (the 

‘transaction’).  

 Following an enquiry into the transaction an investigation was launched by the Executive Director 

as he had reasonable ground to believe that the transaction amounts to a reviewable merger 

situation within the meaning of the Competition Act 2007 (the Act). The transaction was likely to 

qualify as a merger situation and may result in substantial lessening of competition in the markets 

for the supply of extra neutral alcohol and the supply of bottled rum in Mauritius. The investigation 

has been referenced as ‘INV048 - Investigation into the potential acquisition of a majority stake in 

Medine Distillery Co Ltd by New Goodwill Investment Co Ltd’. 

 During the investigation, the Executive Director has gathered information from the relevant 

regulatory authorities and various players on the markets including the customers and competitors 

of the parties concerned.  

 As required under section 51 of the Act, the Executive Director has produced this Final Report of 

the investigation, which is being submitted to the Commission by the Executive Director upon the 

completion of the investigation. The Final Report has been produced following the issue of the 

Provisional Findings Report and the Statement of Issues Report. This Report lays down the 

assessment of the Executive Director in relation to the proposed transaction after having duly 

considered the written submissions of the parties, namely, New Goodwill Investment and Grays 

Distilling to the Provisional Findings Report.  

 This Final Report sets out the assessments, findings, views, conclusions and recommendations of 

the Executive Director with regards to this investigation. 

 This Report is structured as follows:  
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• Chapter 2 provides background information on the investigation, the parties and the 

product and industry relevant to the investigation.   

• Chapter 3 sets out the legal framework against which the Executive Director has assessed 

the proposed transaction.  

• Chapter 4 provides an assessment as to whether the transaction amounts to a merger 

situation as defined under the Act. 

• Chapter 5 then probes into the relevant markets to the transaction and an assessment of 

market shares of the parties in the relevant market to determine whether the statutory 

market share threshold is met. 

•  Chapter 6 assesses whether the transaction is likely to lead to a substantial lessening of 

competition. 

•  Chapter 7 provides the comments of the Executive Director to the response of the parties 

to the Statement of Issues Report and Provisional Findings Report of investigation. 

• Chapter 8 analyses and recommends remedies to the Commission.  

• Finally, chapter 9 provides the conclusion and way ahead.  

 The Executive Director is now submitting this Final Report to the Commission for its determination 

on the matter.  
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2. Background 

 This chapter of the Report provides background information on the investigation in terms of the 

procedural background and background information on the parties and industries concerned. 

Procedural Background 

 The Competition Commission had taken cognizance from the press of a potential acquisition of 

Medine Distillery by Jacques Li Wan Po Group of companies. Further information on the transaction 

was requested from the parties concerned.  

 By way of letter dated 11th February 2019, the Executive Chairman of New Goodwill Investment, 

Mr. Jacques Li Wan Po, informed the Competition Commission that the information reported in the 

press article was not accurate. Rather, the transaction will entail the transfer of 33.33% of the share 

capital of Medine Distillery from EUDCOS to New Goodwill Investment, thus increasing the 

shareholding of New Goodwill Investment in Medine Distillery from 33.33% to 66.66% (the 

‘transaction’). Medine Distillery also confirmed the transaction as reported by New Goodwill 

Investment. 

 An enquiry was conducted under Rule 5 of the Competition Commission Rules of Procedure 2009 

on the transaction. A factual meeting was held with Mr. Jacques Li Wan Po Chairman of New 

Goodwill Investment on 29th March 2019. Information was also gathered from other stakeholders.  

 Following assessment conducted during the enquiry, the Executive Director had reasonable 

grounds to believe that the transaction amounts to a reviewable merger situation within the 

meaning of the Act. The transaction was likely to qualify as a merger situation and may result in 

substantial lessening of competition in the markets for the supply of extra neutral alcohol and the 

supply of bottled rum in Mauritius.   

 Consequently, New Goodwill Investment, which is the acquirer and Medine Distillery, which is the 

target, were informed of the launch of the investigation, by way of letters, both dated 19th April 

2019, bearing references INV048/19D19/SB/1 and INV048/19D19/SB/2 respectively. 

 A meeting was subsequently held with representatives of New Goodwill Investment and Medine 

Distillery, on 30th May 2019 whereby the process and procedures of the investigation together with 

the administrative timetable of the investigation were explained.  
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 The Statement of Issues Report was issued on 7th June 2019 to New Goodwill Investment and 

Medine Distillery, after which written views and representations to the preliminary concerns raised 

in the Statement of Issues were submitted by New Goodwill Investment (see Annex 1) [Annex 

Confidential to New Goodwill Investment].  The Statement of Issues was thereafter issued on 20th 

June 2019 to Grays Distilling, which was added as an auxiliary party1 by the Executive Director, and 

subsequently, written views and representations to the preliminary concerns raised in the 

Statement of Issues were submitted by Grays Distilling (see Annex 2) [Annex Confidential to Grays 

Distilling]. 

 The Competition Commission has gathered information and views from various parties, including 

distillers, bottlers, supermarkets (which are retailers of bottled rum) and other stakeholders, which 

has been used for the purposes of producing this Final Report. 

Parties to the transaction and related parties 

 As mentioned earlier, the transaction involves the acquisition of a majority stake in Medine 

Distillery by New Goodwill Investment. New Goodwill Investment is also a shareholder of New 

Goodwill Company and International Distillers, which are bottlers and distributors of alcoholic 

products and also the main clients of Medine Distillery. New Goodwill Investment is also a 

shareholder of Grays Distilling. The main competitor of New Goodwill Company and International 

Distillers is Grays Inc Ltd, which purchases its alcohol mainly from Grays Distilling.  

 The main parties to the investigation are New Goodwill Investment, the acquirer, and Medine 

Distillery, the target. Grays Distilling is an auxiliary party to the investigation.  

Medine Distillery 

 Medine Distillery is a public limited company which was incorporated in 1998, with business 

registration number C07019379 and having registered office at 4, Uniciti Office Park, Rivière Noire 

Road, Bambous2. The majority shareholder in Medine Distillery is EUDCOS. In 1999, New Goodwill 

Investment bought 33.33% stake in Medine Distillery. New Goodwill Investment presently holds 

 
1 “Auxiliary party" as defined in the Competition Commission Rules of Procedure 2009 means ‘a party who has an 
interest in the matter and has provided evidence to the Commission or to the Executive Director and includes a 
complainant’. 
2 Information gathered from the website of the Registrar of Companies   
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33.33% shares in Medine Distillery while the remaining shareholding, that is 66.6% is owned by 

EUDCOS3.  

 Medine Distillery operates a distillery whereby molasses from sugar is fermented and distilled into 

extra neutral alcohol. The alcohol produced by Medine Distillery is used for local production of 

alcoholic products and part of the production is exported. In addition to distilled alcohol, Medine 

Distillery also produces vinegar4. 

New Goodwill Investment 

 New Goodwill Investment is a public limited company which was incorporated in 1961, with 

business registration number C06001214 and having its registered office at Royal Road, Tombeau 

Bay5. New Goodwill Investment has around []6 [Confidential] shareholders with the largest 

shareholder having [] [Confidential]% of shareholding7.  

 New Goodwill Investment is a major shareholder in New Goodwill Company which a bottler and 

distributor of alcoholic beverages. New Goodwill Investment owns 51% shares in both New 

Fabulous investment Ltd and Anytime Investment Ltd and each one of them have 30% shares in 

New Goodwill Company. In addition, New Goodwill Investment has 2.7% shares directly in New 

Goodwill Company. New Goodwill Investment directly or indirectly owns 33.3% shares in New 

Goodwill Company8. New Goodwill Investment considers New Goodwill Company to be its 

operating arm9.  

 New Goodwill Investment and EUDCOS jointly own, with each holding 50% shareholding 

International Distillers, another bottler and distributor of alcoholic beverages. Historically, 

International Distillers was granted a license to bottle rum in 1970 and it used to be a competitor 

to New Goodwill Company. However, in year 2000, New Goodwill Investment and EUDCOS each 

bought 50% shares in International Distillers10. 

 As stated earlier, New Goodwill Investment holds 33.33% shares in Medine Distillery.  

 
3 Information gathered from the website of the Registrar of Companies   
4 www.medine.com/newsmedine/item/medine-distillery-cane-vinegar-labelled-made-in-moris 
5 Information gathered from the website of the Registrar of Companies   
6 [] represents excised confidential information  
7 Information gathered during meeting with New Goodwill Investment on 29th March 2019 at enquiry stage 
8 Information gathered from the website of the Registrar of Companies   
9 Information gathered during meeting with New Goodwill Investment on 29th March 2019 at enquiry stage   
10 Information gathered during meeting with New Goodwill Investment on 31st May 2019 
 

https://www.medine.com/newsmedine/item/medine-distillery-cane-vinegar-labelled-made-in-moris
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 New Goodwill Investment also owns 33.33% shares in Grays Distilling, which is another distiller11. 

 The Executive Director enquired about the events which led New Goodwill Investment to hold 

shareholding in Grays Distilling (Grays Distilling is interconnected with Grays Inc Ltd. Grays Inc Ltd 

produces and distributes alcoholic spirits, including rum, thus competing against New Goodwill 

Company and International Distillers). 

  It has been gathered that New Goodwill Investment acquired shareholding in Grays Distilling in 

December 1999, at a time when the rum sector was liberalised. New Goodwill Investment was 

purchasing its alcohol requirement from ‘Grays’ and Medine Distillery. Following the liberalization 

of the bottled rum industry, Grays and Medine Distillery intended to produce and supply their own 

bottled rum, in competition with New Goodwill Investment. As such, New Goodwill Investment felt 

that its source of supply for extra neutral alcohol may be at risk. New Goodwill Investment thus 

contemplated to have its own distillery. New Goodwill Investment submitted that in order to secure 

its source of supply, an agreement was reached by New Goodwill Investment with Medine Distillery 

and Grays Distilling where it was agreed that New Goodwill Investment would also participate in 

distilling activities. New Goodwill Investment therefore became a direct shareholder of 33.33% in 

both Medine Distillery and Grays Distilling, and the latter distilleries were given shareholding in 

New Goodwill Company.     

New Goodwill Company 

 New Goodwill Company is a private limited company which was incorporated in 1998, with business 

registration number C06019286 and having registered office at Royal Road, Tombeau Bay12. The 

shareholders (direct and indirect) of New Goodwill Company are Terra Brands Ltd, New Goodwill 

Investment and EUDCOS, each having 33.3% of shares. However, New Goodwill Investment has a 

controlling interest in New Goodwill Company13. Directly, Terra Brands Ltd, EUDCOS and New 

Goodwill Investment have 18.6%, 18.6% and 2.7% of shares in New Goodwill Company. The rest of 

the shares are owned by New Fabulous Investment Ltd and Anytime Investment Ltd, with each 

holding 30% of shares in New Goodwill Company. New Goodwill Investment in turn has a controlling 

interest in both New Fabulous Investment Ltd and Anytime Investment Ltd, as it owns 51% 

 
11 Information gathered from the website of the Registrar of Companies  
12 Information gathered from the website of the Registrar of Companies 
13 Information gathered during meeting with New Goodwill Company 
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shareholding in both of these companies while Terra Brands Ltd and EUDCOS own only 24.5% of 

shares in both of these companies. 1415 

 New Goodwill Company is engaged in the manufacturing and bottling of alcoholic drinks including 

the following brands: Goodwill Local Rum; Goodwill Light, Bon Rhum, Rhum de Vie and Black Horse.  

International Distillers 

 International Distillers formerly known as Gilbeys (Mauritius) Ltd16 is a public limited company 

which was incorporated in 1970, with business registration number C07001800 with its principal 

place of address being Plaine Lauzun, Port Louis17. As stated above, New Goodwill Investment and 

EUDCOS owns 50% share each in International Distillers. 

 International Distillers is engaged in bottling and distribution of alcoholic drinks. This includes 

bottled rum, as well as other alcoholic drinks such as whisky, gin, vodka, aperitif, champagne and 

wine. In relation to rum-type products, International Distillers offers the following brands: Green 

Island, Power No. 1, White Diamond, Blue Bay, Scottish Terrier, Gilmore, Leaders, Flamboyant and 

Starr-African Rum. 

Ace Refiners Co. Ltd 

 Ace Refiners Co. Ltd is a private limited company which was incorporated in 1988 with business 

registration number C06007053 and having registered office at Royal Road, Tombeau Bay18. New 

Goodwill Investment owns 99.99% of shares (19998 shares out of 20000 shares) in Ace Refiners Co. 

Ltd and Mr Tan Yan Yuen Fat and Mr Li Wan Po Tin Miow Jacques each own one share in Ace 

Refiners Co. Ltd. 

 The main brands of Ace Refiners Co. Ltd’s rum-type products are Anytime and Joker19. 

Grays Distilling  

 Grays Distilling is a public limited company which was incorporated in 1998 with business 

registration number C06019153 and having registered office at Beau Plan Pamplemousses20. New 

 
14 Information gathered from the website of the Registrar of Companies   
15 Information gathered during meeting with New Goodwill Company 
16 http://greenislandrummauritius.com/content/4-about-us 
17 Information gathered from the website of the Registrar of Companies 
18 Information gathered from the website of the Registrar of Companies   
19 Submissions of the Mauritius Revenue Authority in response to request for information 
20 Information gathered from the website of the Registrar of Companies   

http://greenislandrummauritius.com/content/4-about-us


INV048 – Final Report   11 
 

[Non-Confidential] – COMPETITION COMMISSION  

Goodwill Investment and Terra Brands holds 33.3% and 66.6% of shares, respectively, in Grays 

Distilling21.  

 Grays Distilling produces extra neutral alcohol which is used as an input for all alcoholic spirits, 

including vodka, gin and local rum22. 

Grays Inc  

 Grays Inc Ltd (Grays Inc) is a private limited company which was incorporated in 2006, with business 

registration number C06061754 and having registered office at Beau Plan Business Park 

Pamplemousses23. Terra Brands Ltd owns 74% of shares in Grays Inc and the remaining 

shareholding is owned by South African Distilleries and Wines (SA) Limited24. 

 Grays Inc is a major importer and distributor of wines and spirits from the world over into Mauritius 

and has further diversified into the distribution and marketing of other consumer goods including 

personal care, fragrances, pharmaceuticals, home care and snacks25.  

 Grays Inc is a producer of bottled rum and it is also engaged in the importation and the distribution 

of quality spirits and wines. Grays Inc markets its wines and spirits through its network '20/Vin' 

outlets throughout the island26. The main brands of Grays Inc rum-type products are Deluxe, Dukes, 

King Kane, Seven Seas and New Grove27.  

EUDCOS 

 EUDCOS is a public limited company which was incorporated in 1974, with business registration 

number C06002404 and having its registered office at 4, Uniciti Office Park, Rivière Noire Road, 

Bambous28. It can be read from the website of EUDCOS that its key subsidiaries and associates 

operate in beverages, tourism and commerce sectors and the company has a portfolio of 

investments in a number of private and public entities. These investments relate to companies 

 
21 Information gathered from the website of the Registrar of Companies   
22 Information gathered during factual meeting with Grays Distilling  
23 Information gathered from the website of the Registrar of Companies 
24 Information gathered from the website of the Registrar of Companies 
25 www.terra.co.mu/what-we-do/brands/ 
26 https://www.terra.co.mu/wp-content/uploads/2018/07/annual_report-2017.pdf 
27 Submissions of Grays Inc Ltd in response to request for information 
28 Information gathered from the website of the Registrar of Companies 

file:///C:/Users/SBundhun/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/0GW5UXW9/www.terra.co.mu/what-we-do/brands/
https://www.terra.co.mu/wp-content/uploads/2018/07/annual_report-2017.pdf
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listed inter alia on the Official Market and the Development & Enterprise Market of the Stock 

Exchange of Mauritius29. 

 EUDCOS presently holds 66.66% shareholding in Medine Distillery, out of which it intends to sell 

33.33% to New Goodwill Investment through the transaction. EUDCOS also holds 50% shares in 

International Distillers and directly and indirectly owns 33.33% shares in New Goodwill Company.  

Distillerie de Bois Rouge 

 Distillerie de Bois Rouge is a private limited company which was incorporated in 1993 with business 

registration number C07000495 and having registered office at Beau Plan Business Park 

Pamplemousses 30. It is owned by EUDCOS, Terra Brands Ltd and New Goodwill Investment and 

each one having one third of the shareholding.  

 According to information gathered during the investigation, Distillerie de Bois Rouge is no longer in 

operation31. 

Les Chais L’isle de France Ltée 

 Les Chais L’isle de France Ltée is a private limited company which was incorporated in 2005 with 

business registration number C07057918 and having registered office at Beau Plan Business Park 

Pamplemousses 32. Les Chais L’isle de France Ltée is owned fully by Terra Brands Ltd. 

 According to the annual report of Terra Mauricia Ltd, Les Chais L’isle de France Ltée specialises in 

the ageing of rum for export and owns the brand: New Grove33. 

Shareholding structure 

 The shareholding structure of the enterprises described above is given in the figure below: 

 
29 https://eudcos.com/ 
30 Information gathered from the website of the Registrar of Companies   
31 Information gathered during factual meeting with New Goodwill Company 
32 Information gathered from the website of the Registrar of Companies   
33 www.terra.co.mu/wp-content/uploads/2018/07/annual_report-2015.pdf 

https://eudcos.com/
https://www.terra.co.mu/wp-content/uploads/2018/07/annual_report-2015.pdf
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Products and Industry concerned 

 Medine Distillery is a supplier of extra neutral alcohol, which is used as input for the production of 

different types of alcoholic drinks like local rum, cane spirit and vodka among others. Medine 

Distillery also supplies vinegar, which product has however not been assessed during this 

investigation.  

 International Distillers and New Goodwill Company distribute various types of alcoholic drinks. The 

product of concern to this investigation is commonly referred as rum in the local jargon in Mauritius 

and which will be termed as bottled rum for the purpose of this Report.  

 As per the Excise Act 1994 (‘Excise Act’), alcoholic products are excisable products. Alcoholic 

products are defined at section 2 of the Excise Act to mean agricultural rum, compounded spirits, 

island recipe rum, local rum and rum. To be able to deal (distil, manufacture, bottle, sell) with 

excisable goods, one needs to hold a particular license delivered by the Licensing Authority 

(Mauritius Revenue Authority). In Mauritius, the alcohol industry is strictly monitored and regulated 
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by the Mauritius Revenue Authority34. The Excise Act also provides a description of various alcoholic 

products. 

 Various products as listed under the Excise Act may qualify as rum-type products. ‘Rum’ itself is 

described as ‘a product obtained from alcoholic fermentation and distillation of either molasses or 

syrup produced in the manufacture of cane sugar or of sugar cane juice itself and distilled at less 

than 96 per cent of alcohol by volume so that the distillate has the discernible specific organoleptic 

characteristics of the raw materials used and when bottled for consumption has an alcoholic 

strength of not less than 37% and not more than 50% of alcohol by volume’. 

 The Excise Act defines ‘local rum’ as ‘a product having an alcoholic strength of not less than 37% 

and not more than 50% of alcohol by volume obtained by diluting alcohol produced from the 

fermentation and distillation of sugar cane or its derivatives’. ‘Cane spirit’ is defined under the 

Excise Act as ‘a product having an alcoholic strength of not less than 33% and not more than 50% 

of alcohol by volume obtained by adding flavours or essences to redistilled alcohol produced from 

sugar cane or its derivatives’.  

 During the investigation, the Executive Director noted that these terminologies were not well 

understood on the market and they may not be mutually exclusive. For the purposes of this Report, 

and as further explained in the market definition section, the word ‘bottled rum’ will encompass 

local rum, cane spirit and what is commonly referred as cane liquor and includes their coloured 

version.  

 Given that rum is made from cane products, another important regulator is the Mauritius Cane 

Industry Authority (MCIA). The function of the MCIA includes to: determine under The Sugar 

Industry Efficiency (Amendment) Act 2016  the sale price of molasses to distillers producing ethanol 

for blending or export or potable alcohol for export; establish under the Sugar Industry Efficiency 

Act the Joint Molasses Allocation Committee for the allocation of molasses between distilleries; 

provide value addition from ethanol obtained from molasses or from other raw material obtained 

from sugar cane, develop and monitor the Ethanol and Molasses Framework referred to in the 

Sugar Industry Efficiency Act. The components of the Ethanol and Molasses Framework are the 

 
34 Factual meeting with MRA dated the 18th July 2019 
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revenue to planters from molasses and the allocation of molasses to distillers and blending ethanol 

with mogas35. 

 Distillers are thus found in the upstream market and they supply extra neutral alcohol to bottlers 

in the downstream market. The main distillers producing extra neutral alcohol are Medine Distillery, 

Grays Distilling and to some extent potentially Omnicane Bioethanol Distillery. The other smaller 

distillers, including, Chamarel Distillery, Distillerie de Labourdonnais, and St Aubin Distillery, focus 

on the production of agricultural rum. 

 The manufacturers and distributors of bottled rum operate in the downstream market, whereby 

the main players for the supply of extra neutral alcohol, which operate at the upstream market are 

New Goodwill Company, International Distillers and Grays Distilling. 

 
35 http://mcia.mu/wp-content/uploads/2019/06/MCIA-Annual-Report-2017.pdf 

http://mcia.mu/wp-content/uploads/2019/06/MCIA-Annual-Report-2017.pdf
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3. Legal Background 

 This chapter sets out the legal framework against which the Executive Director has assessed the 

potential transaction between New Goodwill Investment and Medine Distillery, in respect of the 

provisions on the review of merger situations under the Act and the Competition Commission 

Guidelines on Mergers. 

 Sub-Part IV of Part III of the Act provides for the ‘Control of merger situations by the Commission’. 

 Section 47 of the Act provides inter alia that ‘a merger situation means the bringing together under 

common ownership and control of 2 or more enterprises of which one at least carries its activities, 

in Mauritius, or through a company incorporated in Mauritius’. 

 Section 48 of the Act provides inter alia that ‘a merger situation shall be subject to review by the 

Commission where –  

a) all the parties to the merger, supply or acquire goods or services of any description, and will 

following the merger, together supply or acquire 30 per cent or more of all those goods or services 

on the market; or  

b) one of the parties to the merger alone supplies or acquires prior to the merger, 30 per cent or 

more of goods or services of any description on the market; and  

c) the Commission has reasonable grounds to believe that the creation of the merger situation has 

resulted in, or is likely to result in, a substantial lessening of competition within any market for 

goods or services’. 

 In determining whether a transaction may be reviewed in light of the merger control provisions of 

the Act, i.e. sections 47 and 48, the Act poses a three-pronged test which assesses: 

a) whether any transaction has created or is likely to create a merger situation (section 47); 

b) whether the enterprises party to the merger situation meet the applicable statutory market share 

threshold (section 48) and; 

c) whether this situation has resulted in or is likely to result in a substantial lessening of competition 

(section 48). 
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Merger Situation 

 The Act defines a merger situation as “the bringing together under common ownership and control 

of 2 or more enterprises of which one at least carries its activities, in Mauritius, or through a 

company incorporated in Mauritius.”36 

 From the above definition therefore, a merger situation will arise where the three following 

elements are satisfied: 

(a) at least 2 enterprises (as defined under the Act) are involved; 

(b) the enterprises are being brought together under common ownership and control; and 

(c) territorial nexus with Mauritius wherein at the activity of least one of the enterprises is 

carried on in Mauritius or through a body corporate.    

 Section 2(1) of the Act defines an enterprise as ‘any person, firm, partnership, corporation, 

company, association or other juridical person, engaged in commercial activities for gain or reward, 

and includes their branches, subsidiaries, affiliates or other entities directly or indirectly controlled 

by them’.       

 It therefore has to be assessed whether, post-transaction, the enterprises involved are being 

brought under common ownership and control such that upon completion of the transaction, the 

enterprises would, directly or indirectly, be under common control and ownership. 

 Section 47(2) of the Act provides that enterprises shall be regarded as being under common control 

where they are – 

(a) ‘enterprises of interconnected bodies corporate; 

(b) enterprises carried on by 2 or more bodies corporate of which one person has or groups 

of persons have control; or 

(c) 2 distinct enterprises, one carried on by a body corporate and the other carried on by a 

person having control of that body corporate’. 

 Section 47(3) of the Act further stipulates that any person may be treated as bringing an enterprise 

under his control where – 

 
36 Section 47(1) of the Act 
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(a) ‘he becomes able to control or materially to influence the policy of the enterprise, but 

without having a controlling interest in it; 

(b) being already able to control or materially to influence the policy of the enterprise, he 

acquires a controlling interest in it; or 

(c) being already able materially to influence the policy of the enterprise, he becomes able 

to control that policy’. 

 Section 47(3) of the Act therefore establishes three situations which will cause an enterprise to 

become under the control of a person:  

i. where the transaction confers on the acquirer material influence or higher level of control 

over the business policy of the target enterprise; 

ii. where the transaction increases the material influence already held by the acquirer into de 

facto control or controlling interest of the target enterprise; 

iii. where the transaction increases de facto control already held by the acquirer in the target 

into controlling interest.  

 From the above provision therefore, where the transaction confers any change in the level of 

control, the three thresholds being material influence, de facto control and controlling interest, the 

transaction may qualify for as a merger situation. Therefore, for the purposes of section 47(3) of 

the Act, any change in the quality of control will amount to a merger situation. A person may be 

treated as bringing an enterprise under his control without the latter having necessarily a 

controlling interest in the target. 

 In light of the provisions of section 47 (3) of the Act, Competition Commission Guidelines 5 provide 

that ‘control’ is not limited to the acquisition of outright voting control but includes situations falling 

short of outright control.   

 In determining the existence of control, the focus is on whether control is ‘capable of being 

exercised’, rather than the actual exercise of such control.   

 Material influence is the lowest level of control that may be acquired and relates to the acquirer’s 

ability to influence the target’s policies. The acquirer may exercise material influence through either 

its influence over the board of directors of the target or through voting rights. 
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 The Competition Commission Guidelines 5 note that the assessment of whether material influence 

exists requires a case-by-case analysis of the entire relationship between the merger parties.  All 

the relevant circumstances and not only the legal effect of any instrument, deed, transfer, 

assignment or other act need to be considered37. 

 The Competition Commission Guidelines 5 note that there are no precise criteria for determining 

when an acquirer gains ‘de facto’ control of an enterprise’s policies.  As such, a case-by-case 

approach needs to be taken in the light of the particular circumstances of the case.  De facto control 

will exist where the acquirer despite not having a shareholding of more than 50% is able to control 

the target. These may include instances where it ‘is in a position to exercise, or control the exercise 

of, more than one half the maximum number of votes that can be exercised at a meeting of the 

company’38.  The Competition Commission Guidelines 5 provide guidance as to some of the factors 

which may be considered, when assessing de facto control, namely: any agreement which allows a 

party to influence the enterprise’s policies relevant to its key strategic commercial behaviour; 

financial arrangements between the parties which have an effect on competition; circumstances 

where minority shareholders have additional rights which allow them to veto decisions that are 

essential for the strategic commercial behaviour of the enterprise39. 

 The last element qualifying a transaction as ‘merger situation’ is the requirement of a territorial 

nexus with Mauritius that would attract exercising jurisdiction over the transaction concerned.  This 

element is translated by requiring that at least one of the enterprises involved in the transaction 

carries out its activities in Mauritius, either directly or through a body corporate which has been 

incorporated in Mauritius.  This requirement filters out those transactions which neither have any 

direct and immediate economic effect within Mauritius nor involve enterprises which do not have 

any direct or indirect presence in Mauritius. 

Reviewability of merger situations 

 As specified in section 48 of the Act, mergers are subject to review by the Competition Commission 

where: 

 
37 Competition Commission Guidelines 5, paragraphs 2.8-2.9. 
38 Section 3(2)(a)(ii) Companies Act 2001 
39 Competition Commission Guidelines 5, paragraphs 2.12-2.16. 
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a) ‘all the parties to the merger, supply or acquire goods or services of any description, and 

will following the merger, together supply or acquire 30 per cent or more of all those 

goods or services on the market; or 

b) one of the parties to the merger alone supplies or acquires prior to the merger, 30 percent 

or more of goods or services of any description on the market; and 

c) the Commission has reasonable grounds to believe that the creation of the merger 

situation has resulted in, or is likely to result in, a substantial lessening of competition 

within any market for goods or services’. 

 A merger situation will be subject to review in accordance with section 48 of the Act where the 

statutory market share thresholds of either the merged enterprise likely to have a market share of 

30% post the transaction or where prior to the transaction, any one of the parties holds a market 

share of 30% coupled with requirement of the Commission having reasonable grounds to believe 

that the transaction has resulted or may result in a substantial lessening of competition in any 

market.  

 The 30% market share is a threshold for further assessment and does not by itself imply that a 

merger will lessen competition. Only mergers that substantially, or are likely to substantially, lessen 

competition will be subject to remedy under the Act. While the Act does not define the terms 

‘substantial lessening of competition’, Competition Commission Guidelines 5 provide that the 

concept of a substantial lessening of competition implies a reduction, a change compared to 

something else.  

 The Competition Commission will assess whether a merger situation is likely to lead to a substantial 

lessening of competition through the following four elements: 

(a) Market definition 

(b) Counter-factual (what would have happened without the merger) 

(c) Assessment of entry constraints 

(d) Theory of harm and effects. 
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Market definition 

 In order to determine the relevant market shares, the Competition Commission has to conduct a 

market definition exercise to identify the affected markets by the transaction. This exercise is 

conducted in accordance with Competition Commission Guidelines on market definition and the 

calculation of market shares (Competition Commission Guidelines 2). The market definition 

identifies the set of products, and geographic area within which competition occurs40. This market 

is determined through the question of what happens when the price of the product changes. The 

product market is the set of products which are substitutes for the product being examined in any 

specific investigation’41. 

 Following standard international practice, the Competition Commission will take as its relevant 

market the narrowest candidate market for which a monopolist of all the products in the candidate 

market would be able to profitably increase the price of the product being investigated by a small 

but significant amount (typically 5-10%) over a sustained period42. In a review of a merger situation, 

the ‘5-10% price increase’ will be compared to prices in the absence of the merger43.   

 While the geographic market is usually national, there may be instances where certain goods or 

services are supplied on a local basis and the market will therefore be narrower in geographic scope. 

Similarly, the market may also in certain circumstances be regional or even international. 

 Once the relevant market has been defined, the next step is to compute the market shares of the 

enterprises which are parties to the transaction. In establishing whether the 30% market share 

threshold set out under section 48 is satisfied, the Act requires that the share of a group (of 

enterprises) as a whole be used where an enterprise (party to the merger) is either a subsidiary of 

a group or is otherwise party to agreements by which enterprises are interconnected within a 

group44.   

Counterfactual  

 The counterfactual analysis compares the state of competition in the relevant market pre and post 

the merger transaction or the extent of competition which is lost as a direct result of the merger 

transaction. In this respect, the Competition Commission assesses a substantial Lessening of 

 
40 Paragraph 2.1 of Competition Commission Guidelines 2 
41 Paragraph 2.7 of Competition Commission Guidelines 2 
42 Paragraph 2.16 of Competition Commission Guidelines 2 
43 Paragraph 2.20 of Competition Commission Guidelines 2 
44 Section 49 of the Act. 
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competition ‘by considering how competitive the market was/is before the merger, and what is 

likely to happen after the merger’.45 The Competition Commission Guidelines 5 provide that where 

the target enterprise is a firm which is failing financially, then the counterfactual is particularly 

important.  

Assessment of entry 

 In assessing whether a merger transaction is likely to lead to a substantial lessening of competition, 

the Competition Commission will consider whether entry into the relevant market is ‘sufficiently 

timely, likely and effective [such] that no long-term damage to competition will result’46. In this 

assessment, the Competition Commission considers what are the barriers to entry and to some 

extent expansion. Where entry appears to be sufficiently timely, likely and effective, it is then likely 

that the merged enterprise will be constrained by new entrants. Therefore, if the merged enterprise 

is able to charge high prices because of the market power that it gains from the transaction, then 

this high price will automatically make entry into the market attractive. This impending threat of 

entry will prevent the merged enterprise from abusing of any market power which the transaction 

confers upon it.  

 Barriers to entry which may exist are also considered. Where entry is difficult, a concentration is 

more likely to lead to market power. 

Theory of harm and effects 

 Merger transactions can broadly be classified into two types: horizontal mergers and non-horizontal 

mergers. Horizontal mergers are merger transactions between enterprises which are actual or 

potential competitors operating in the same relevant market. Non-horizontal mergers can further 

be segregated into vertical mergers and conglomerate mergers. Vertical mergers are mergers which 

occur between enterprises which operate at different levels of the supply chain – upstream and 

downstream whereas conglomerate mergers occur between enterprises which are at the same 

level of the supply chain but supply totally unrelated goods or services.  

 In order to assess whether the transaction is leading to a substantial lessening of competition, the 

Competition Commission will assess the likely effects of the transaction on competition. The effects 

will differ according to the nature of the merger transaction. 

 
45 Paragraph 3.16 of Competition Commission Guidelines 5 
46 Paragraph 3.21 of Competition Commission Guidelines 5 
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 The first theory of harm resulting from a horizontal merger are the unilateral effects of the merger 

transaction, that is the merger creates a supplier with significant market power such that it faces 

weaker competitive constraints than before the merger47. The removal of a competitor through the 

merger allows the merged enterprise to profitably increase prices or adjust output without effective 

competitive constrains from its rivals. In assessing the likelihood of the transaction giving rise to 

unilateral effects, the Competition Commission will consider inter alia the market characteristics, 

the level of market concentration, the number of players in the market, the existence of customer 

loyalty, countervailing buyer power and the expected reaction of competitors to the exercise of 

market power by the merged enterprise.  

 Horizontal mergers may also result in coordinated effects by making the market more transparent 

and reducing ‘the intensity of rivalry between the remaining suppliers in the market’48. Horizontal 

mergers, by reducing the number of suppliers in the market, might make it easier to monitor 

compliance, or make it more profitable for the remaining enterprises to co-ordinate49.  

 The main theory of harm associated with vertical and conglomerate mergers is foreclosure. A 

vertical or conglomerate merger might create a market structure in which such foreclosure is likely, 

where it was the case not before. For example, by controlling downstream re-sellers, an upstream 

enterprise might be able to deny access to the market for its rivals and eliminate competition. In a 

conglomerate merger, the merged enterprise might ‘bundle’ together two products so that 

customers must (or face a considerable advantage if they) buy both at the same time. If it expects 

a merger to create a profitable opportunity for anti-competitive foreclosure, the Commission will 

reach a substantial lessening finding50. 

Remedies 

 Section 61 of the Act deals with potential remedies that may be adopted in merger control and is 

as below: 

(1)  ‘Where the Commission determines, after investigation that – 

(a) an enterprise is a party to a merger situation; and 

 
47 Paragraph 3.27 of Competition Commission Guidelines 5 
48 Paragraph 3.39 of Competition Commission Guidelines 5 
49 Paragraph 3.41 of Competition Commission Guidelines 5 
50 Paragraph 3.49 of Competition Commission Guidelines 5 
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(b) the creation of the merger situation has resulted, or is likely to result, in a substantial 

lessening of competition within a market for goods or services, the Commission may give 

the enterprise such directions as it considers necessary, reasonable and practicable to – 

(i) remedy, mitigate or prevent the substantial lessening of competition; and 

(ii) remedy, mitigate or prevent any adverse effects that have resulted from, or 

are likely to result from, the substantial lessening of competition’. 

 The Act further states that inter alia where the review of a merger situation leads to a finding by 

the Commission that there are adverse effects for competition, it shall before deciding on any 

appropriate remedial action to be taken (as provided for under Part IV of the Act) consider (i) 

whether there are any offsetting public benefits (provided for under section 50(4) of the Act51); and 

(ii) whether and to what extent those benefits, if present, should be taken into account when 

determining the appropriate remedial action to be taken.   

Assessment framework  

 Based on the above provisions of the Act, a merger assessment would entail the following main 

steps: 

(a) Determining whether the said transaction qualifies for a merger situation as provided under 

section 47 of the Act (The Merger Situation); 

(b) Determining whether the parties to the merger situation have or would have more than 30% 

of the market shares (Market Shares); and 

(c) Determining whether the merger situation may lead to substantial lessening of competition 

(Substantial Lessening of Competition).  

 
51 Section 50(4) of the Act provides as follows –  

A benefit shall be considered for the purposes of subsection (3)(a) if it is shown that the effects of any absence, prevention, 
restriction or distortion of competition are outweighed by specific gains in respect of - 

(a) the safety of goods and services; 

(b) the efficiency with which goods are produced, supplied or distributed or services are supplied or made 
available; 

(c) the development and use of new and improved goods and services and in the means of production and 
distribution; or 

(d) the promotion of technological and economic progress,  

and the benefits have been or are likely to be shared by consumers and business in general. 
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Experience from other jurisdictions 

 This section provides some insight on the experience of other jurisdictions in the assessment of 

merger cases. They shed light on the various elements in merger assessments.  

Merger Situation 

 An enterprise in the Act encompasses any entity which possesses a legal status irrespective of its 

form and is engaged in commercial activities for gain or reward. The question of what amounts to 

economic activities has been assessed by the European Commission. It was held at paragraph 36 in 

Case C-35/96 Commission v Italy [1998] ECR I-3851, that the offering goods and services on a given 

market that is the characteristic feature of an economic activity. And additionally, an activity will be 

of a commercial/economic nature where that activity could have been carried out by a private 

undertaking with the aim of making a profit52.  

 The Act defines a merger situation as the bringing together under common ownership and control 

of 2 or more enterprises. Sections 47(2) and (3) of the Act indicate what amount to common control. 

Three levels of control can be singled out from the latter provisions of the Act, namely: material 

influence, de facto control and controlling interest.  

 Material influence has not been defined under the Act. The competition law in the UK is to an 

appreciable extent similar in the terms of its treatment of control. For instance, it distinguished 

three levels of controls, namely material influence, de facto control and controlling interest.  

Acquisition by British Sky Broadcasting Group Plc of 17.9 % of the shares in ITV Plc  

 In the merger case of the Acquisition by British Sky Broadcasting Group Plc of 17.9 % of the shares 

in ITV Plc (2007)53, the UK Competition Commission assessed whether the 17.9% shareholding in 

ITV Plc would have conferred on British Sky Broadcasting Group Plc the ability to materially 

influence the policy of ITV Plc. In its assessment, the UK Competition Commission determined that 

the policy of the ITV Plc would be the ‘management of its business, in particular in relation to its 

competitive conduct, including the strategic direction of a company and its ability to define and 

achieve its objectives’. The UK Competition Commission concluded that British Sky Broadcasting 

Group Plc had acquired material influence on ITV Plc in as much as the former’s shareholding ‘in 

 
52 Case C-67/96, Albany V Stichting Bedrijfspensioenfonds Textielindustrie [1999] ECR I-5751 
53 https://webarchive.nationalarchives.gov.uk/20140402234126/http://www.competition-
commission.org.uk/assets/competitioncommission/docs/pdf/non-inquiry/rep_pub/reports/2007/fulltext/535.pdf  

https://webarchive.nationalarchives.gov.uk/20140402234126/http:/www.competition-commission.org.uk/assets/competitioncommission/docs/pdf/non-inquiry/rep_pub/reports/2007/fulltext/535.pdf
https://webarchive.nationalarchives.gov.uk/20140402234126/http:/www.competition-commission.org.uk/assets/competitioncommission/docs/pdf/non-inquiry/rep_pub/reports/2007/fulltext/535.pdf
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absolute and relative terms was such that on the basis of past voting patterns it would be able to 

block special resolutions proposed by ITV’s management’ and the British Sky Broadcasting Group 

Plc ‘importance and stature as an industry player, together with its position as the largest 

shareholder, would give additional weight to its views, increasing its ability to influence other ITV 

shareholders’. It is highlighted that the Competition Appeal Tribunal upheld the findings of the 

Competition Commission as to the existence of material influence. 

 The determination of material influence is done on a case to case basis. If the ability to block special 

resolutions is taken to be a criterion to determine the existence of material influence, then a 

shareholding of at least 25% would normally suffice to confer material influence on the holder. This 

is so as the Companies Act 2001 provides that a special resolution means a resolution approved by 

a majority of 75 per cent or where the constitution of the company provides for a higher majority, 

that higher majority. Special resolutions in the Companies Act are required to inter alia adopt, alter 

or revoke the constitution, the conversion of classes of shares, reduction of share capital and 

approve an amalgamation of the company. The constitution of a company provides for inter alia 

the exercise of the rights of shareholders, the duties and powers of directors, major transactions, 

including the disposal of assets and the quorum required for decisions. The latter decisions, the 

reduction of share capital and the decision of the company to amalgamate can directly affect the 

policy of the enterprise. The conversion of classes of shares can directly affect the voting rights of 

shareholders. 

 Notwithstanding, as has been held in the above case of British Sky Broadcasting Group Plc, a 

shareholding of less than 25% was considered to be sufficient to confer material influence when 

taken in light with other factors including voting patterns, the amount shareholding held by other 

shareholders, the expertise of the acquirer in the industry and the right to appoint directors.  

VEBA/Degussa Merger 

 The European Commission decided in relation to the proposed acquisition of 36.41% shareholding 

in Degussa AG by Veba AG that in view of the attendance pattern of shareholders of Degussa at its 

meetings, that possession of 36.41% of the shares has consequently meant an assured majority at 

general meetings and though the acquisition therefore, Veba will acquire a controlling interest in 

Degussa, allowing Veba by simple majority to appoint or dismiss the members of the board of 

management of Degussa and Veba despite being the the holder of a simple majority at the general 

meeting can control the conduct of Degussaís business. As a result of the transaction, Veba will 
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become by far the biggest shareholder in Degussa; the next-largest shareholder has a stake of only 

6.8%, and the other shares are widely dispersed. Veba will be the only large industrial shareholder 

with a knowledge of the markets and industries involved and the 6.8% shareholder is an American 

family with no comparable market knowledge. The many other very small shareholders are in no 

position individually to exercise any decisive influence over the conduct of Degussa’s business, and 

have not in the past made any effort to do so jointly. It was found that the business activities of 

Veba and Degussa overlap partially in the area of chemical products.  

 It was found that in one of the relevant markets, namely for fumed silica, Veba, through its stake in 

the joint venture Cabot/Hüls, has an interest in one of the two production plants operated by 

Degussa’s biggest competitor in Europe, so that if Veba takes over Degussa the concentration will 

confer a dominant position on Veba/Degussa on the market in fumed silica. Degussa was the market 

leader in Europe with a market share of 50-60%. As a result of the joint venture operated by Cabot 

and Veba there will be a structural link between them which would significantly weaken the position 

of Cabot as an independent competitor. As a result of the contractual relations between Veba and 

Cabot/Hüls, Veba/Degussa would always be informed about the pricing behaviour of Cabot on the 

market for fumed silica and could adapt its pricing behaviour accordingly. The already existing level 

of transparency of the market resulting from the homogeneity of the product would therefore be 

considerably increased by the concentration. 

  To address the Commission’s concerns, Veba undertook to dispose of its stake in Cabot/Hüls to a 

competitor which does not belong either to the Veba group or to the Degussa group, or in which 

Veba and/or Degussa have no interest, and with which there is no relevant interlocking of 

directorships. If there had been no such disposal by that date, Veba will transfer all its voting and 

management rights to a neutral and independent trustee with the appointment of the trustee being 

approved by the Commission. 

Completed acquisition by Ryanair Holdings plc of a minority interest in Aer Lingus Group plc 

 Ryanair Holdings Plc (Ryanair) was the holder of 29.82% of the issued share capital of Aer Lingus 

Group plc (Aer Lingus), the Irish national carrier. The Office of Fair Trading of the UK assessed 

whether Ryanair’s minority shareholding in Aer Lingus of 29.82% constituted a merger situation 

under the UK Enterprise Act and whether the creation of that situation has resulted or may be 

expected to result in a substantial lessening of competition within any market or markets in the UK 

for goods and services, including the provision of scheduled airline services on a number of direct 
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routes between cities in the UK and cities in Ireland. The OFT found the shareholding of Ryanair in 

Aer Lingus to constitute a merger situation likely to lead to a substantial lessening of competition 

and referred the matter to the UK Competition Commission. 

 The UK Competition Commission concluded that Ryanair through its shareholding had ceased to be 

distinct from enterprises previously carried on by or under the control of Aer Lingus. It was found 

that that the two enterprises had ceased to be distinct enterprises for the purposes of the 

Enterprise Act as a result of Ryanair's ability to exercise material influence over the policy of Aer 

Lingus and that therefore amounted to a merger situation.  

 The UK Competition Commission found that Ryanair with a shareholding of 29.82% could block 

special resolutions at general meetings of Aer Lingus and could prevent Aer Lingus from merging 

with another airline either within a scheme of arrangement or under Directive 2005/56/EC on cross-

border mergers. Some of Aer Lingus's most valuable assets are its Heathrow landing slots. Under its 

Articles of Association, the latter assets cannot be disposed of except by way of a resolution passed 

at an extraordinary general meeting which can be called by members holding at least 20% of the 

shares. At such a meeting the special provisions governing the disposal of the landing slots mean 

that at least 69.9% of the votes must be in favour of the disposal. It was therefore concluded that 

Ryanair could, if it wished, requisition an extraordinary general meeting and block any resolution 

to dispose of the slots. The UK Competition Commission found that the latter decisions were 

material to Aer Lingus commercial policy. Additionally the UK Competition Commission also 

considered that Aer Lingus voter turnout had declined in the recent years and in the year of its 

lowest voter turnout, the shareholding of Ryanair would confer on it an effective voting share of 

45.6% and would therefore require only an additional 2.9% of votes cast to determine ordinary 

resolutions; and that Ryanair was by far the largest shareholder who was active in the industry with 

relevant knowledge and expertise. 

 The UK Competition Commission did not consider it necessary to conclude on whether or not 

Ryanair has to date exercised material influence over Aer Lingus's commercial policy and strategy. 

The test remains the ability to exercise the material influence rather than the actual exercise of 

same.  
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Interpretation of material competitive influence by the Bundeskartellamt (German 

Competition Authority) and German Courts54 

 The German Competition Act provides that a concentration exists where ‘any other combination of 

undertakings enabling one or several undertakings to exercise directly or indirectly a material 

competitive influence on another undertaking’. Material competitive influence has been found to 

exist in relation to shareholdings of 25% and in other instances, with shareholdings of less than 25% 

but coupled with other plus factors. The plus factors include the right to nominate seats on the 

board of directors55, right to acquire more equity capital (pre-emption right) and low shareholder 

participation in past general meetings. 

Substantial lessening of competition 

 A merger can lead to a substantial lessening of competition through the effects it has on the 

competitive process in the relevant markets. The cases below provide an insight into the theories 

of harm devised by experienced competition agencies in scrutinising merger transactions. 

FTC v HJ Heinz Co, 246 F.3d 708 (DC Cir. 2001), 116F. Supp.2d 190 

  HJ Heinz Co (Heinz) which was the third largest producer of baby food in the US sought to acquire 

Milnot Holding Corp, whose subsidiary, Beech-Nut, was the second largest producer of baby food 

in the US. Following the transaction, the merged entity would have acquired around 33% of the 

relevant market being the market for prepared baby food (the market leader, Gerber, still holding 

65% of the relevant market). The US Federal Trade Commission  was concerned that the transaction 

would lead to coordinated effects on the market with tacit coordination between the merged entity 

and Gerber and would further result in a substantial lessening of competition on the market as the 

parties individually competed to become the number 2 supplier on the market and in innovation in 

product development and innovation the transaction would thus eliminate substantial competition 

between Heinz and Beech-Nut and eliminate Beech-Nut as a substantial, independent and 

competitive force in the market. 

Case M.7932 - Dow/DuPont (2017/C 353/04) 

 The European Commission received a notification of a proposed concentration pursuant to Article 

4 of Council Regulation (EC) No 139/2004 by which The Dow Chemical Company (‘Dow’), ultimate 

 
54 http://ec.europa.eu/competition/publications/reports/KD0416839ENN.pdf  
55 B8-263-00 Neckarwerke Stuttgart/ Stadtwerke Reutlingen 

http://ec.europa.eu/competition/publications/reports/KD0416839ENN.pdf
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parent company of the undertaking comprising the Dow group, and E.I. du Pont de Nemours and 

Company (‘DuPont’), ultimate parent company of the undertaking comprising the DuPont group, 

enter into a full merger. 

 Dow is a diversified chemicals company headquartered in the US, active in plastics and chemicals, 

agricultural sciences, and hydrocarbon and energy products and services. DuPont is a diversified 

company headquartered in the US, producing a variety of chemical products, polymers, agro-

chemicals, seeds, food ingredients, and other materials.  

 The European Commission reached the conclusion that the transaction would significantly reduce 

competition in a number of markets for herbicides, insecticides and fungicides.  This will occur 

because the transaction: 

a) will hinder price and product competition in the markets by creating a dominant position, 

strengthening a dominant position and/or eliminating an important competitive constraint 

in the markets. The European Commission found that the parties being already strong 

players in the relevant market, post the transaction existing competitors will be unable to 

effectively restrain the merged entity from exercising its dominance; 

b) will significantly reduce innovation competition for pesticides where market features of 

the crop protection industry suggest that rivalry is likely an important factor driving 

innovation, and that a merger between important rival innovators is likely to lead to a 

reduction in innovation.  

c) will significantly reducing competition for certain petrochemical product in view of the 

overlap in the products of the parties, the high combined market shares of the two 

companies in the acid co-polymer market and where the number of competitors would be 

reduced from four to three.  

 The parties offered commitments which consisted essentially in the divestment to a single buyer of 

a large part of DuPont's assets on crop protection consisting the Herbicide Division, the Insecticide 

Division and (ii) the R&D Division. The European Commission concluded that the divestment 

package will enable a buyer to replace the competitive constraint exerted by DuPont. Competition 

on price and choice in existing markets will be preserved because all of DuPont's products in 

problematic markets are divested. The sale of the underpinning R&D ensures the viability and 

competitiveness of the divested business on a lasting basis and will enable the buyer to become a 
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global integrated R&D competitor. The commitments were accepted by the European Commission 

and the merger was cleared. 

Case No. IV/M. 190 - Nestlé/Perrier 

 The Swiss company Nestlé has notified a public bid by which it intended to acquire control over 

Source Perrier SA and its subsidiaries ('Perrier'). The operation would thus lead to a concentration 

within the meaning of Article 3 of the Merger Regulation of the EU. The proposed concentration 

between Nestlé and Perrier affected primarily the business of bottling water in France originating 

from a natural spring or source ('source water'). 

 The European Commission assessed the compatibility of the transaction with the common market. 

The European Commission declared the proposed merger would create a dominant position as a 

result of which effective competition would be significantly impeded in a substantial part of the 

common market. An analysis of the market shares proved the existence of a dominant position 

tending to duopolistic situation. Nestlé and Perrier agreed to transfer Volvic (a major still mineral 

source of Perrier) to BSN (the third major supplier of source water in France), which would create 

a balanced duopoly instead of a dominant firm.  

 Nestle's other commitments to the European Commission was to amongst others facilitate the 

entry of a viable competitor with adequate resources in the bottled water market or the increase 

in the capacity of an existing competitor by making available for sale both brand names and 

sufficient capacity of water for bottling to such competitor. The commitments were accepted by 

the EU Commission and the merger was cleared. 

DS Smith plc / LINPAC Containers Limited  

 The Office of Fair Trading of the UK referred the completed acquisition by DS Smith Plc (‘DS Smith’) 

of LINPAC Containers Ltd (‘Linpac’) to the UK Competition Commission for investigation and report 

where as a result of the transaction, DS Smith and Linpac ceased to be distinct and a relevant merger 

situation had been created. 

 The markets primarily affected by the proposed merger were the manufacture and supply of sheet 

used for making cases in Great Britain, and the manufacture and supply of cases in Great Britain. 

The merger had the effect of removing an independent competitor, Linpac, in the supply of both 

sheet and cases. The UK Competition Commission has examined the potential for unilateral effects, 

which might occur if the merger enhanced the ability of the merged entity to exercise market power 
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independently of its competitors, in both the sheet and the cases markets. The UK Competition 

Commission concluded that there was no likelihood of a substantial lessening of competition 

through unilateral effects in either the sheet or the cases markets. 

 The UK Competition Commission therefore considered whether coordinated effects were a likely 

outcome of the merger, particularly in the sheet market. It concluded that there was little likelihood 

of coordinated effects in the cases market, although it recognized that some aspects of the cases 

market were relevant to an assessment of the likelihood of coordinated effects in the sheet market. 

 In assessing the likelihood of coordinated effects in the sheet market, the UK Competition 

Commission first considered the three necessary conditions for coordinated effects identified in its 

guidelines for Merger References, that is awareness of competitor behaviour, incentives to conform 

to prevailing behaviour, and weak competitive constraints in the light of the degree of competitive 

intensity in the relevant markets before the merger.  

 The UK Competition Commission assumed that the major suppliers who were most likely to have 

engaged in coordinated behaviour in the sheet market were the six largest suppliers in both sheet 

and cases before the merger. Smaller suppliers were not included as they would have different 

incentives and therefore would be likely to act as a competitive constraint on the major suppliers. 

 The UK Competition Commission found that, in relation to the sheet market, the first condition 

relating to the awareness of competitor behaviour was met for a number of reasons, in particular 

because formal headline price announcements were highly transparent and were sometimes 

reinforced by information disseminated through the Sheet Plant Association. There was also an 

element of awareness of competitor behaviour in respect of cases. It also concluded that the second 

condition for coordination was broadly met in the sheet market in that it would be costly for firms 

to deviate from coordinated behaviour. With regard to the third condition for coordination, 

however, the UK Competition Commission could not reasonably conclude that the competitive 

constraints were sufficiently weak for this to be satisfied, given the incentives and ability of current 

and future competitors to jeopardize the results of any coordination. 

 The UK Competition Commission investigated whether Linpac was a ‘maverick’, that is to say that 

it had an influence in the market significantly beyond its market share. It believed that Linpac was 

a well-run and profitable company before the merger but did not find that its market share 

understated its impact on the competitive process. In conclusion, the UK Competition Commission 
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did not find that all the necessary conditions for coordinated effects were present in the sheet 

market before the merger. 

Anglo American/Lafarge 

 In this case, Anglo American plc (“Anglo American”), which operated in the UK through the Tarmac 

Group, entered a Framework Agreement with Lafarge S.A (“Lafarge”) pursuant to which it was 

proposed that a joint venture would be created into which each of the parties would place their 

construction assets in the UK. The parties overlapped in relation to aggregates, asphalt, ready mis 

concrete and cement. In addition to concerns in relation to unilateral and vertical effects, the Office 

of Fair Trading also found that the transaction would result in a realistic prospect of a substantial 

lessening of competition in relation to coordinated effects. 

 The UK Competition Commission considered whether the merger might be expected to give rise to 

a substantial lessening of competition in bulk cement as a result of coordinated effects. In line with 

its merger guidelines, to establish whether a transaction can lead to coordinated effects, the UK 

Competition Commission has to consider the following three conditions (i) whether suppliers would 

be aware of each other’s behavior and that decision could be observed; (ii) whether the exist 

incentives to coordinate; and (iii) whether there existed  competitive constraints to defeat 

coordination. 

 As regards to condition one, the UK Competition Commission found that the proposed joint venture 

would strengthen the ability to reach and monitor coordination because there would be fewer 

cement producers and increased information available to the parties regarding ready-mix concrete 

and cement purchases. It was found that condition two would also be met because there would be 

fewer cement producers, the increased extent of similarities in vertical integration would further 

align their incentives to coordinate and the ability to punish deviations and the merger would 

increase the effectiveness of mechanisms to punish deviation by virtue of increased information 

about the ready-mix concrete. On condition three, it was found that the proposed joint venture 

would enhance the external sustainability of coordination because it would eliminate Tarmac, that 

appeared likely to be part of a competitive fringe and that had a strong incentive to expand its 

output.  

 The UK Competition Commission found that the coordinated effects arising from the proposed joint 

venture would be sufficiently large to result in a substantial lessening of competition in the bulk 
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cement market. The UK Competition Commission therefore required the divestment of a cement 

plant as well as a very substantial number of ready-mix concrete sites. 

 It was held in the case of United States v. Phila. Nat’l Bank (374 U.S. 321, 362 (1963)) that ‘a merger 

which produces a firm controlling an undue percentage share of the relevant market, and results in 

a significant increase in the concentration of firms in that market is so inherently likely to lessen 

competition substantially that it must be enjoined in the absence of evidence clearly showing that 

the merger is not likely to have such anticompetitive effects’. 

Décision n° 11-DCC-187 du 13 décembre 2011 relative à la prise de contrôle exclusif de la société 

Quartier Français Spiritueux par la Compagnie Financière Européenne de Prise de Participation 

 A similar merger transaction was dealt with by the Autorité de la Concurrence, Décision n° 11-DCC-

187 du 13 décembre 2011 relative à la prise de contrôle exclusif de la société Quartier Français 

Spiritueux (QFS) par la Compagnie Financière Européenne de Prise de Participation (Cofepp).  

Cofepp sought to acquire QFS. Cofepp heads a group of companies producing and distributing 

spirits and, to a lesser extent, wines, syrups and fruit juices. QFS is, a wholly owned subsidiary of 

the Tereos Sugar Cooperative Union and is primarily active in the production and marketing of rum 

and punch, non-alcoholic aperitifs as well as various spirits and other aperitif beverages. 

 The Autorité de la Concurrence endorsed the view that each type of spirit (gin, rum, vodka, tequila, 

aniseed, bitters, liqueurs, cognac/armagnac and other spirits) is a different market because of the 

low substitutability between spirits due to differences in taste as well as the existence of 

characteristics specific to each spirit. Rum56 was therefore considered to be a market of its own 

where a distinction was made by the Autorité de la Concurrence between agricultural rum which is 

made from distillation of sugarcane juice and non-agricultural rum made from the distillation of 

molasses in view of the strong differences in prices, raw material and production processes for the 

taste and organoleptic qualities of the products.  

 
56 Rum is defined under French Laws as ‘la boisson spiritueuse obtenue exclusivement par fermentation alcoolique 
et distillation soit des mélasses ou des sirops provenant de la fabrication du sucre de canne, soit du jus de la canne 
à sucre lui-même, distillée à moins de 96 % vol, de telle sorte que le produit de la distillation présente, d’une manière 
perceptible, les caractères organoleptiques spécifiques du rhum’. 
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4. Merger Situation 

 This Chapter of the Report assesses whether the potential transaction is likely to amount to a 

merger situation under the Act. It assesses whether New Goodwill Investment through the 

transaction will bring Medine Distillery under its ownership and control within the meaning of the 

Act, and also which other enterprises are being brought under common ownership and control with 

Medine Distillery through the transaction. As such, an assessment of the enterprises in which New 

Goodwill Investment has control (material influence, de facto control or controlling interest) has 

been carried out.  

 Section 2 of the Act defines a merger situation as the ‘bringing together under common ownership 

and control of two or more enterprises of which one at least carries its activities, in Mauritius, or 

through a company incorporated in Mauritius’. 

 From the above definition therefore, a merger situation will arise where the following elements are 

satisfied: 

(a) at least 2 enterprises (as defined under the Act) are involved; 

(b) the enterprises are being brought together under common ownership and control; and 

(c) territorial nexus with Mauritius wherein the activity of least one of the enterprises is carried 

on in Mauritius or through a body corporate.    

 Based on the provisions of section 2(1) of the Act, an enterprise is defined as ‘any person, firm, 

partnership, corporation, company, association or other juridical person, engaged in commercial 

activities for gain or reward, and includes their branches, subsidiaries, affiliates or other entities 

directly or indirectly controlled by them’.   

Acquisition of Control over Medine Distillery 

Medine Distillery as an enterprise 

 Medine Distillery is a private company limited by shares incorporated under the laws of Mauritius 

in 1998. From the information submitted to the Competition Commission, it is noted that Medine 

Distillery operates a distillation unit producing mainly extra neutral alcohol from molasses and it 
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sells part of its production in bulk to bottlers of alcoholic beverages57 including bottled rum58. 

Medine Distillery produces extra neutral alcohol distilled at an alcoholic strength of more than 96% 

and is used as an input in the production of bottled rum. It has also been gathered that during the 

distillation process of Medine Distillery, there are by-products produced, in terms of head and tails 

alcohol which is not fit for human consumption and is denatured and sold to bottlers for the bottling 

of inter alia, ‘alcool bleue’ product which is used a solvent for cleaning and alcohol burners.  

 It has also been gathered that Medine Distillery produces bottled rum for the brands of Penny Blue 

and Pink Pigeon. The latter branded bottled rums are distributed by International Distillers and are 

sold on the local market, duty free shops in Mauritius and are exported.  

 Medine Distillery is also involved in the production of vinegar which is marketed under the ‘Vinaigre 

de Medine’ brand. Medine Distillers provides its products to its customers in exchange of a 

payment/remuneration/revenue.  

 In the production and supply of its extra neutral alcohol, denatured alcohol, Vinaigre de Medine, 

and rum, Medine Distillery bears the financial risks59 and other risks commercial risks on its 

investment and seeks to generate revenue and profits. The products produced by Medine Distillery 

are being offered on a given market60 from which a profit can potentially be perceived. It can 

therefore be concluded that the nature of the activities of Medine Distillery is commercial in that 

firstly Medine Distillery is involved in offering its goods in a market61 and secondly Medine Distillery 

is providing the goods in order to perceive a gain or reward. It can therefore be concluded that 

Medine Distillery will qualify as an enterprise within the definition provided at section 2 of the Act. 

Acquisition of control 

 The present shareholding of Medine Distillery is as follows: 

Shareholder % Shares 

EUDCOS 66.66% 

New Goodwill Investment 33.33% 

 
57 ‘Alcoholic beverages’ is defined under the Excise Act 1994 as ‘a beverage having an alcoholic strength exceeding 0.5 per cent 
of alcohol by volume but does not include beer and spirit cooler’. 
58 ‘Local Rum’ is defined under the Excise Act 1994 as ‘product having an alcoholic strength of not less than 37 and not more than 
50 per cent of alcohol by volume obtained by diluting alcohol produced from the fermentation and 
distillation of sugar cane or its derivatives’.  
59 Pavlov [2000] ECR I-6451 
60 Federación Española de Empresas de Tecnología Sanitaria v Commission of the European Communities [2006] ECR I-06295 
61 C-475/99 - Ambulanz Glöckner [2001] ECR I-1979 
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 From the above information therefore, EUDCOS with a shareholding of 66.66% in Medine Distillery, 

which is more than 50%, is its majority shareholder and holds controlling interest in the latter. Prior 

to the transaction therefore, EUDCOS detains more than 50% of the voting rights in Medine 

Distillery which enables it to control the policy of Medine Distillery. Under the present shareholding 

structure therefore, EUDCOS has controlling interest while New Goodwill Investment is a minority 

shareholder having, most likely, material influence over Medine Distillery.  

 [] [Confidential]. Paragraph [] of the Articles of Association of Medine Distillery provides that 

[] [Confidential]. 

 Having a majority of [] [Confidential] directors on the Board which is responsible for the 

management of Medine Distillery, therefore, EUDCOS can therefore determine the strategic and 

commercial policy of Medine Distillery. This further consolidates its controlling interest in Medine 

Distillery.  

 With 33.33% ownership in Medine Distillery, New Goodwill Investment was likely to have had 

material influence over Medine Distillery in that it was able to appoint [] [Confidential]  directors 

on the Board of directors of Medine Distillery and was able to exercise 33.33% voting rights in 

Medine Distillery. Material influence was likely to be exercised on the commercial policy of Medine 

Distillery by New Goodwill Investment, by having the right to veto decisions requiring special 

resolutions with 33.3% voting rights at shareholder’s meetings. With [] [Confidential] directors 

on the Board out of [] [Confidential] New Goodwill Investment is in a position to influence 

decisions which are essential for the strategic commercial behaviour of the enterprise;  and being 

in a position to influence the decision of the company.  

 Through the transaction, New Goodwill Investment will be increasing the shareholding that it 

presently holds in Medine Distillery from 33.3% to 66.6%. The transaction involves New Goodwill 

Investment buying 33.3% shareholding from EUDCOS (which presently holds 66.6% shareholding in 

Medine Distillery) thus making New Goodwill Investment the majority shareholder in Medine 

Distillery. This will entail a change in the ownership of Medine Distillery where New Goodwill 

Investment, will through the transaction increase its ownership in Medine Distillery. 

 Through the transaction, with the increase in shareholding, which will be above 50%, New Goodwill 

Investment will obtain legal control/controlling interest in Medine Distillery along with being the 
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majority shareholder. Through this transaction therefore, New Goodwill Investment will increase 

its control in Medine Distillery from material influence to controlling interest within the meaning of 

section 47(3)(b) of the Act which provides that: 

‘Any person may be treated as bringing an enterprise under his control where …  

(b) being already able to control or materially to influence the policy of the enterprise, he acquires 

a controlling interest in it’. 

 Through this transaction, New Goodwill Investment being already able to control or materially to 

influence the policy of Medine Distillery will now acquire a controlling interest in it and will be 

treated as bringing Medine Distillery under his control by firstly being able to exercise voting rights 

of more than 50% and secondly having a majority of directors quantitively on the Board. 

 As mentioned earlier, the competition law in the UK is very similar to that of Mauritius in its 

treatment of change in control. The Merger Assessment Guidelines of the UK Competition and 

Markets Authority provides that: 

A ‘controlling interest’ generally means a shareholding of more than 50 per cent of the voting rights 

in a company. Only one shareholder can have a controlling interest, but it is not uncommon for a 

company to be subject to the control (in the wider sense described above) of two or more major 

shareholders at the same time - in a joint venture, for instance. Thus, it is possible for a minority 

shareholder to have material influence over a company’s policy even though someone else owns a 

controlling interest.  

 As such, exceeding the threshold of 50% shareholding with voting rights is generally deemed to 

confer upon the holder controlling interest in the target. This said, material influence can be 

detained by other shareholders. It is to be noted, that similar to the Act, the Merger Assessment 

Guidelines of the UK Competition and Markets Authority provides that a change from material 

influence or de facto control to controlling interest amounts to a merger situation62.  

 Through the proposed transaction, New Goodwill Investment by virtue of its shareholding will thus 

acquire legal control in Medine Distillery and with its shareholding of over 66%, have the power to 

control the composition of the majority board of directors of Medine Distillery, New Goodwill 

Investment will be able to control the policy of Medine Distillery both at the Board level and through 

 
62 Paragraph 3.2.15 of the Merger Assessment Guideline of the UK Competition and Markets Authority 
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the control on the exercise of, more than one-half the maximum number of votes that can be 

exercised at a meeting of shareholders of Medine Distillery63.  

 Thus, the transaction will allow New Goodwill Investment to bring Medine Distillery under its 

ownership and control (by increasing the control held) within the meaning of the Act.  

Bringing enterprises under common control 

 A merger situation is the bringing under common ownership and control of 2 or more enterprises. 

As mentioned earlier, New Goodwill Investment is a holding company with ownership in a number 

of other companies. The figure below depicts the shareholding that New Goodwill Investment has 

in other entities which may be related to the market in which Medine Distillery operates: 

 

 The Executive Director has gathered that Distillerie de Bois Rouge Limited has ceased to conduct 

distillation activities since 1995 and has closed down64. 

Control over New Goodwill Company 

 
63 Paragraph 2.10 of Competition Commission Guidelines on Mergers 
64 Information gathered during meeting with New Goodwill Company on 31st May 2019 
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 As can be noted, New Goodwill Investment has 51% shareholding in New Fabulous Investment Ltd 

and Anytime Investment Ltd. The latter companies, each hold 30% shareholding in New Goodwill 

Company and New Goodwill Investment directly holds 2.7% shareholding in New Goodwill 

Company.  New Fabulous Investment Ltd and Anytime Investment Ltd jointly own more than 50% 

shares in New Goodwill Company. Despite having directly and indirectly 33.33%65 shares in New 

Goodwill Company, New Goodwill Investment is in a position to control New Goodwill Company as 

it can control the shareholders (New Fabulous Investment Ltd and Anytime Investment Ltd) which 

own the majority of New Goodwill Company.  

 During a meeting held with Mr. Li Wan Po, Executive Chairman of New Goodwill Investment66, the 

latter informed the Competition Commission that New Goodwill Investment is the holding company 

of New Goodwill Company and New Goodwill Company is the operating arm of New Goodwill 

Investment. Moreover, the Competition Commission has gathered during a meeting held with Mr. 

Li Wan Po67, Executive Chairman of New Goodwill Investment, that the board of members New 

Goodwill Company has a total of [] [Confidential] directors, out of which [] [Confidential] 

have been appointed by New Goodwill Investment and that the accounts of New Goodwill Company 

are consolidated with New Goodwill Investment as its subsidiary.  

 New Goodwill Company is a private company limited by shares incorporated under the laws of 

Mauritius in 1998 and is involved in the manufacturing, bottling and marketing of local rum (as 

defined under the Excise Act) under the brand of Goodwill, cane spirit (as defined under the Excise 

Act) under the brand of Goodwill light and other alcoholic drinks such as compounded spirit sold 

under the brand of New Horse, rhum de vie and rhum vieux68. The activities of New Goodwill 

Company include the bottling of alcoholic spirits in Mauritius and New Goodwill Company provides 

its products on a market in Mauritius to its customers in exchange of a remuneration/revenue 

which may include a profit. New Goodwill Company is therefore engaged in commercial activities 

for gain or reward with a territorial nexus in Mauritius and is an enterprise within the definition 

provided under the Act.  

 
65 51% of each of New Fabulous Investment Ltd and Anytime Investment Ltd, which in combination holds 60% of New Goodwill 
Company plus 2.7% directly held by New Goodwill Investment 
66 Information gathering meeting with New Goodwill Investment in context of enquiry 
67 Information gathered during meeting with New Goodwill Investment on 31st May 2019 
68 Information gathered during meeting with New Goodwill Investment on 31st May 2019 
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 Therefore, New Goodwill Investment has ownership and controlling interest over New Goodwill 

Company, which is an enterprise within the meaning of the Act. 

Control over International Distillers 

 New Goodwill Investment also holds 50% in International Distillers and the other 50% shares are 

held by EUDCOS. International Distillers is a private company limited by shares incorporated under 

the laws of Mauritius in 1970 and is involved in the manufacturing, bottling and marketing of 

various spirits, including rum and cane liquor69 under the brands of Green Island, Powers No 1, 

White Diamond and Leaders in Mauritius. International Distillers provides its products to its 

customers on a market in Mauritius in exchange of a remuneration/revenue which may include a 

profit. International Distillers is therefore engaged in commercial activities for gain or reward with 

a territorial nexus in Mauritius and is therefore an enterprise within the definition provided under 

the Act.  

 It is to be noted that the Executive Chairman of New Goodwill Investment is also on the board of 

directors of International Distillers as the latter’s Executive Chairman. It has been gathered that the 

composition of the board of directors of International Distillers is []70 [Confidential]. This is likely 

to confer upon New Goodwill Investment at least material influence over the policy of International 

Distillers, as the directors will participate in and may influence policy decisions at International 

Distillers. The position of Executive Chairman of New Goodwill Investment on the board of 

International Distillers as Executive Chairman, will further confer New Goodwill Investment material 

influence/control over the policy of International Distillers.   

 As such, New Goodwill Investment has control, within the meaning of the Act, (of at least material 

influence) over International Distillers. Further, New Goodwill Investment has informed the 

Competition Commission, that [71] [Confidential]. It has been gathered during a meeting with 

representatives of International Distillers that New Goodwill Investment has control over 

International Distillers despite having only 50% shareholding in International Distillers and the latter 

not being a subsidiary to New Goodwill Investment.  

 
69 ‘Cane spirit’ is defined under the Excise Act 1994 as ‘a product having an alcoholic strength of not less than 33 nor more than 
50 per cent of alcohol by volume obtained by adding flavours or essences to redistilled alcohol produced from sugar cane or its 
derivatives’.  
70 Information gathered during meeting with International Distillers on 31st May 2019 
71 Information gathered during meeting with International Distillers on 31st May 2019 
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 Hence, New Goodwill Investment has ownership and control of International Distillers within the 

meaning of the Act, whereby with 50% shareholding in International Distillers, New Goodwill 

Investment has at least material influence on International Distillers. 

Control over Grays Distilling 

 New Goodwill Investment also directly holds 33.33% ownership in Grays Distilling while the 

remaining shareholding is held by Terra Brands Ltd (66.66%) and Terra Mauricia Ltd (1 share).  

 Grays Distilling is a private company limited by shares incorporated under the laws of Mauritius in 

1998 and is involved in the production of inter alia extra neutral alcohol from molasses which it is 

sold partly on the local market to Grays Inc and New Goodwill Company, which use the product as 

an input for the bottling of rum and other alcoholic spirits. Part of the production of extra neutral 

alcohol by Grays Distilling is exported. Hence, Grays Distilling provides its products to its customers 

on a market in exchange of a remuneration/revenue from which activities it perceives or potentially 

can perceive a profit. Grays Distilling is therefore engaged in commercial activities for gain or 

reward and is therefore an enterprise within the definition provided under the Act. 

 With a shareholding of 33.3%, New Goodwill Investment is likely to have material influence on Grays 

Distilling. It is highlighted that Grays Distilling and New Goodwill Investment in their respective 

comments on the Statement of Issues Report submit that New Goodwill Investment does not have 

material influence on Grays Distilling. The Executive Director provides his detailed views to the 

latter submissions in a separate chapter. Notwithstanding, even if material influence has not been 

exercised in practice, Paragraph 2.8 of the Competition Commission Guidelines on Mergers 

provides that ‘the existence of control is determined by whether material influence is capable of 

being exercised, rather than the actual exercise of such influence’. The test in assessing material 

influence resides therefore in the ability to exercise the material influence rather than the exercise 

of same. 

 Material influence, which despite being the lowest level of control within the meaning of the Act 

which may be acquired in an enterprise, suffices to create a merger situation within the provisions 

of section 47(3) of the Act. Material influence relates to the ability to influence decisions which 

relate to the conduct of the enterprise on the market place. 

 The Executive Director posits that New Goodwill Investment has the power to exercise material 

influence on Grays Distilling through its ability to appoint directors on the board, the voting rights 
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from its shareholding of 33.33%, its ability to veto special resolutions and the knowledge, 

experience and expertise of New Goodwill Investment in the industry. 

Board representation 

 Paragraph [] [Confidential]72 of the Constitution of Grays Distilling provides that the total 

number of directors on the Board is [] [Confidential], out of which so long as Grays & Co Ltd 

holds [] [Confidential]% shares has the power to appoint [] [Confidential] directors and so 

long as New Goodwill Investment holds []% [Confidential] shares, can appoint [] 

[Confidential] directors with each director having one vote. [] [Confidential] directors have 

actually been appointed by New Goodwill Investment on the board of Grays Distilling. Through this 

representation in the board of Grays Distilling, New Goodwill Investment will have the ability to 

participate in decision making, and influence the decision of Grays Distilling.  

 It was held by the Office of Fair Trading in the UK in its decision in relation to the Anticipated 

acquisition by Capital Radio PLC of the remaining shares of Tainside Limited that the acquirer’s 

shareholding of 19% together with the right to appoint one director was sufficient for a finding of 

material influence73. In the same vein, the Austrian Federal Competition Authority determined that 

an acquisition of less than 25% shareholding, but which conferred the power to appoint directors 

is a controlling acquisition74.  

 Paragraph [] [Confidential] of the Constitution of Grays Distilling fixes the quorum necessary for 

the transaction of the business of the Board, unless otherwise determined by the directors, to [] 

[Confidential] being present and clearly provides that no business of the board can be transacted 

if this quorum is absent. The requirement of the quorum to consist of [] [Confidential]. This 

requirement further accentuates the material influence (control) that New Goodwill Investment 

will have on Grays Distilling, which can be used by New Goodwill Investment to influence the course 

of action of Grays Distilling and the timing of policy decisions.   

 By virtue of Paragraph [] [Confidential] of the Constitution of Grays Distilling, [] ‘the business 

and affairs of the company are managed by or fall under the direction and supervision of the Board’ 

 
72 Submissions of Grays Distilling dated 23rd July 2019 in response to Information Request Order, reproduced at 
Annex 4 of this Report [Annex Confidential to Grays Distilling] 
73 https://assets.publishing.service.gov.uk/media/555de46040f0b669c4000135/capitalradio.pdf Accessed 3rd 

August 2019 
74 Cartel Court case 29 Kt 159/13, cited in 
http://ec.europa.eu/competition/publications/reports/KD0416839ENN.pdf 

https://assets.publishing.service.gov.uk/media/555de46040f0b669c4000135/capitalradio.pdf
http://ec.europa.eu/competition/publications/reports/KD0416839ENN.pdf
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[Confidential]. Commercial decisions of Grays Distilling including [] [Confidential] 75. By virtue of 

the fact that, on the one hand, the quorum for the Board to sit requires the presence of [] 

[Confidential] , and on the other hand, that [] [Confidential], the Executive Director is of the 

view that New Goodwill Investment has the ability to influence the policy of Grays Distilling. 

 The very presence of directors appointed by New Goodwill Investment on the board of Grays 

Distilling can suffice to confer material influence in that they will be able to provide their views and 

suggestions and may thus influence the policy of Grays Distilling.  

 Although it has been submitted that New Goodwill Investment [] [Confidential], the test is 

whether such influence is capable of being exercised rather than whether it has been exercised. As 

demonstrated above, it is clear that New Goodwill Investment has the ability to influence the policy 

of Grays Distilling. 

Shareholding of 33.3% 

 The shareholding of 33.33% held by New Goodwill Investment in Grays Distilling is likely to confer 

material influence. A shareholding of more than 25% can confer material influence in terms of the 

rights which are conferred on the shareholder, such as the veto rights on special resolutions which 

require above 75% votes. Both the constitution of Grays Distilling and the Companies Act 2001 

provide that a special resolution is a resolution of shareholders approved by a majority of 75% of 

the votes of shareholders. Additionally, the Constitution of Grays Distilling also make provisions for 

unanimous resolutions which require the assent of every shareholder entitled to vote.  

 The Executive Director has gathered that [] [Confidential]. Under the Companies Act 2001, 

special resolutions are required to inter alia change the name of the company, approve major 

transactions, alter or revoke the constitution of the company, reduce the stated capital, approve 

an amalgamation and put the company into liquidation. Hence, New Goodwill Investment being a 

shareholder holding 33.3% shares in Grays Distilling, which is more than 25%, can block the passing 

of the latter special resolutions at shareholders meetings.  

 While it has been gathered that [] [Confidential], the shareholding held by New Goodwill 

Investment confers upon the latter the ability to veto special resolutions and block same, 

irrespective of the actual exercise of the power. It is apposite to highlight the respective decisions 

of the Office of Fair Trading of the UK in relation the Completed Acquisition by EMAP plc of 27.8% 

 
75 Information gathered during meeting with Grays Distilling on 4th June 2019 
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shares in Scottish Radio plc and Completed acquisition by Ryanair Holdings plc of a minority interest 

in Aer Lingus Group plc where it was held that a shareholding of above 25% is sufficient to confer 

material influence. In the same vein, the German competition law considers that a shareholding of 

25% is presumed to confer blocking rights conferring material influence. Material influence under 

German competition laws is established relying on other factors such as ability to appoint directors 

and information rights. A shareholding of less than 25% has also been found to confer material 

influence and the Bundeskartellamt (the German Competition Authority) has blocked mergers 

which involved the acquisition of less than 25% shareholding on the ground that the shareholding 

will confer competitively significant influence76. 

 A shareholding of more than 25% also confers upon New Goodwill Investment the ability to veto 

strategic commercial decisions of Grays Distilling such as [] [Confidential].  

Status and expertise of New Goodwill Investment 

 The status and expertise of a shareholder may also affect its ability to influence the policy of the 

target77. New Goodwill Investment is a long-standing player in the rum industry in Mauritius and 

was set up around 55 years ago. New Goodwill Investment through New Goodwill Company and 

International Distillers has been involved in the bottling of rum and has vast knowledge in the 

manufacturing process and industry experience which also covers the upstream distilling aspect. 

Additionally, [] [Confidential], being the Executive Chairman of New Goodwill Investment and 

also a director on the Board of Grays Distilling and Medine Distillery has significant experience in 

the rum industry, conferring upon him significant knowledge. He is also a member of the Board of 

several enterprises involved in the alcoholic sector, which may further accentuate the status of New 

Goodwill Investment as a shareholder in Grays Distilling. Such status and expertise would make the 

representation of New Goodwill Investment on the Board of Grays Distilling more considerate.  

 In Scottish Radio Holdings/Kingdom FM, the Office of Fair Trading of the UK (concluded that the 

Scottish Radio Holdings being a leading radio operator in Scotland may well ‘be placed through its 

knowledge and expertise to convince others to follow a certain strategy when voting’ or may 

 
76 See for instance, A-Tec Industries/Norddeutsche Affinerie B5-198/07 where the Bundeskartellamt held that A-
TEC’s minority share would have created a de facto blocking minority in view of the attendance of shareholders at 
meetings and prohibited the transaction. Similarly, the acquisition of 17.5% was prohibited by the Bundeskartellamt 
in Mainova/Aschaffenburger B8-27/04.  
77 For instance, see the Merger Assessment Guidelines of the Competition and Markets Authority 
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‘influence the formulation of commercial policy through board meetings and shareholder 

meetings’78.  

 Additionally, New Goodwill Investment is an important shareholder of New Goodwill Company and 

International Distillers, who are in turn important buyers of extra neutral alcohol. New Goodwill 

Company is also an important customer of Grays Distilling. This will consolidate the status and 

power of New Goodwill Investment over Grays Distilling, which in turn accentuates its ability to 

materially influence the policy of Grays Distilling.  

 As such, the Executive Director is of the view that New Goodwill Investment is likely to have material 

influence over Grays Distilling within the meaning of the Act.  

Bringing under common ownership and control 

 As explained above, New Goodwill Investment by virtue of its shareholding, has control over New 

Goodwill Company, International Distillers and Grays Distilling. A respective shareholding of 33.3% 

in New Goodwill Company, of 50% in International Distillers and of 33.33% in Grays Distilling is likely 

to confer control, including material influence, of the latter companies on New Goodwill 

Investment.  

 Through the transaction New Goodwill Investment will be bringing Medine Distillery under its 

control, and as such will be bringing Medine Distillery and the following enterprises, upon which it 

already has control (including material influence) under common ownership and control: 

(a) International Distillers; 

(b) New Goodwill Company; and 

(c) Grays Distilling. 

 All the above-mentioned companies are incorporated in Mauritius and provide their goods and 

services on the Mauritian territory.  

 Hence, the transaction is likely to amount to a merger situation within the meaning of the Act. 

 It is to be noted that Grays Distilling has submitted that New Goodwill Investment has no material 

influence over Grays Distilling. As explained earlier, the Executive Director is of the view that New 

 
78 Completed transaction relating to Pork Farms and Kerry Foods’ chilled savoury pastry business, Competition and 
Markets Authority decision of 17 December 2014 
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Goodwill Investment has material influence over Grays Distilling, and as such, it will through the 

transaction, and among others, be bringing Grays Distilling and Medine Distillery under its common 

control within the meaning of the Act. However, even if it assumed that New Goodwill Investment 

has no control or material influence over the policy of Grays Distilling (which is not the case), there 

will remain a merger situation in that New Goodwill Investment will be bringing under common 

control Medine Distillery and International Distillers and New Goodwill Company. New Goodwill 

Investment itself may be considered as an enterprise within the meaning of the Act as it is engaged 

in commercial activities through International Distillers and New Goodwill Company, and it will be 

bringing its own enterprise and Medine Distillery under common control.  

 Even under such an assumption that New Goodwill Investment has no control or material influence 

over Grays Distilling, the fact that there will be a merger situation through the transaction, and that 

New Goodwill Investment has shareholding in Grays Distilling may be factored in the analysis. It will 

lead to a very similar assessment as in this Report. Even if Grays Distilling is not considered as being 

subject to the merger situation, the fact that New Goodwill Investment has 33.33% shares in Grays 

Distilling can be factored in the competitive assessment. It can be taken into account how 

competition is likely to be impacted through the merger situation given that the acquirer, New 

Goodwill Investment, has 33.33% shares in the main competitor of the target, which is Medine 

Distillery. This will lead to a very similar competition assessment and similar remedy as being 

proposed in this Report.   

 For the merger situation to be reviewable under the Act, the parties to the merger situation must 

possess a market share of at least 30% or above either individually before the merger or together 

post the transaction. For the purposes of establishing the market shares, the relevant market in 

which competition occurs must be defined. The next chapter identifies the affected markets by the 

transaction and provides an assessment of the market shares held by the parties therein. 
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5. Market definition and Market shares 

 The relevant market is the set of products within a defined geographical area in which competition 

occurs. It is the narrowest candidate market for which a monopolist of all the products in the 

candidate market would be able to profitably increase the price of the product by a small but 

significant, non-transitory amount (typically 5-10%) over a sustained period79. This concept will be 

applied to the potential markets in which the acquirer and the target operate. 

 The market definition exercise is carried out from a demand-side and supply-side perspective, 

termed as demand-side substitution and supply-side substitution respectively with regards to 

mainly the product dimension (products which are in the market) and geographic dimension 

(geographical area within which competition occurs) of the market.  

 In its determination of the relevant market(s), the Competition Commission will also take into 

consideration the functional aspects of the market(s), such as upstream and/or downstream 

markets in which the parties operate.  

 With respect to the geographic market, the Competition Commission will follow the same principle 

when defining the product dimension of the relevant market. For a wide variety of products and 

services, the Competition Commission will conclude that the relevant geographic market is the 

island of Mauritius80.  

 The target, that is, Medine Distillery supplies inter alia extra neutral alcohol produced from 

molasses. International Distillers and New Goodwill Company supply various alcoholic products, but 

the products of interest to this investigation are cane spirit, local rum and products marketed as 

cane liquor, jointly referred to as bottled rum in this Report. As such, the focal upstream product of 

the assessment would be extra neutral alcohol produced from molasses used as input for the 

production of bottled rum. For the purposes of assessment, this Report will consider the upstream 

market and downstream markets separately. 

The upstream market  

 At the upstream level, distillers such as Medine Distillery and Grays Distilling manufacture extra 

neutral alcohol which is used as input for the production of alcoholic drinks. Extra neutral alcohol is 

 
79 Competition Commission Guidelines on market definition and the calculation of market shares 
80 Competition Commission Guidelines on market definition and the calculation of market shares 
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used in the production of bottled rum, which has already been described in the preceding sections. 

The focal product is therefore extra neutral alcohol produced by Medine Distillery and Grays 

Distilling. 

 Extra neutral alcohol distilled in Mauritius is produced from molasses which is a by-product of the 

sugar industry81. Extra neutral alcohol also known under the following names: superfine spirit, cane 

spirit or ethyl alcohol82, is fit for human consumption83. The Executive Director has been informed 

that at the end of the distillation process, the extra neutral alcohol produced is identical in chemical 

structure except for some organoleptic characteristics as requested by bottlers who may wish to 

obtain different tastes to suit their product84.  It has been gathered that all bottled local white spirit 

products marketed under many different brands on the Mauritian market are produced from the 

same extra neutral alcohol85. 

 It is understood86 that in Mauritius, extra neutral alcohol is obtained from alcoholic fermentation 

and distillation of molasses, which is a locally sourced raw material. The extra neutral alcohol is 

manufactured in distillation units or distilleries and is sold in bulk to either local bottlers for the 

production of alcoholic drinks (such as rum, vodka), or exported. 

 Based on information gathered there are five distilleries in the Mauritius, with which the Medine 

Distillery may compete namely: Omnicane Bioethanol Distillery, Grays Distilling, Saint Aubin Ltée, 

Distillerie de Labourdonnais and Rhumerie de Chamarel. Medine Distillery, Grays Distilling and 

Omnicane Bioethanol Distillery use molasses as their raw material to produce extra neutral alcohol. 

The other distillers produce alcohol from cane or cane juice.  

 The Executive Director has gathered that bottled rum is produced using sugar cane derivatives and 

has no effective alternative. Indeed, the Excise Act defines cane spirit as a product having an 

alcoholic strength of not less than 33 nor more than 50 per cent of alcohol by volume obtained by 

adding flavours or essences to redistilled alcohol produced from sugar cane or its derivatives 

[emphasis added]. Local rum is defined as a product having an alcoholic strength of not less than 

37 and not more than 50 per cent of alcohol by volume obtained by diluting alcohol produced from 

 
81 Response of New Goodwill Investment to the Statement of Issues  
82 Response of New Goodwill Investment to the Statement of Issues  
83 Information gathered during meeting with [] [Confidential] on 21st May 2019 
84 Response of New Goodwill Investment to the Statement of Issues  
85 Response of New Goodwill Investment to the Statement of Issues 
86 Information submitted by Medine Distillery at enquiry stage 
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the fermentation and distillation of sugar cane or its derivatives [emphasis added]. As such, for the 

production of local rum and cane spirit, the use of alcohol from distillation of sugar cane or its 

derivatives is essential, which limits the possibility of substitutable raw materials.  

 The Executive Director has gathered that there are mainly two types of distilleries in Mauritius, 

namely those which produce distilled alcohol from molasses and those which produce distilled 

alcohol from sugar cane juice.  

 To determine the relevant upstream market, the Competition Commission will start from the focal 

market and will assess criteria for the market definition consider the following substitutability tests: 

(a) Extra neutral alcohol of Medine Distillery, Grays Distilling and Omnicane Bioethanol 

Distillery; 

(b) Distillation of sugar cane juice and distillation of molasses; and 

(c) Local and export market for supply of extra neutral alcohol. 

Extra neutral alcohol of Medine Distillery, Grays Distilling and Omnicane Bioethanol Distillery 

 The Executive Director has gathered that there are three distillers in Mauritius which produce extra 

neutral alcohol from molasses. They are namely, Medine Distillery, Grays Distilling and Omnicane 

Bioethanol Distillery. This section assesses whether the extra neutral alcohol produced by the latter 

distillery, forms part of the same market from the perspective of bottlers of bottled rum.  

 During the investigation, the Executive Director gathered that New Goodwill Company is a customer 

of both Grays Distilling and Medine Distillery for its extra neutral alcohol. Indeed, New Goodwill 

Company is considered as one of the top three clients of Grays Distilling for extra neutral alcohol87.  

 Grays Distilling also submitted88 to the Executive Director that Medine Distillery is also a producer 

of distilled alcohol and therefore is its competitor. It is to be noted that both Grays Distilling and 

Medine Distillery supply various bottlers of rum with extra neutral alcohol. New Goodwill Company 

purchases its extra neutral alcohol from both Medine Distillery and Grays Distilling. As such, the 

extra neutral alcohol produced by these two suppliers is substitutable.  

 
87 Information submitted by Grays Distilling dated 30th May 2019 in response to Information Request Order  
88 Information gathered during meeting with Grays Distilling dated the 4th June 2019 



INV048 – Final Report   51 
 

[Non-Confidential] – COMPETITION COMMISSION  

 While Medine Distillery and Grays Distilling supply their extra neutral alcohol to bottlers locally, 

Omnicane Bioethanol Distillery [] [Confidential]. As such, it must be determined whether the 

extra neutral alcohol of Omnicane Bioethanol Distillery forms part of the market.  

 A bottler89 indicated to the Executive Director that it had purchased extra neutral alcohol (made 

from molasses) from Omnicane Bioethanol Distillery to produce a rum which could compete in the 

same market as New Goodwill Company. The said bottler stated that the price for alcohol from 

Omnicane Bioethanol Distillery [] [Confidential]. It had considered Medine Distillery and Grays 

Distilling as alternatives Omnicane Bioethanol Distillery. This suggests that the extra neutral alcohol 

produced by Omnicane Bioethanol Distillery is likely to compete with that of Grays Distilling and 

Medine Distillery.  

 Another bottler90 of alcoholic drinks, including bottled rum, also informed the Executive Director 

that it had considered buying extra neutral alcohol from Omnicane Bioethanol Distillery a few years 

ago. It has submitted that the possibility to buy alcohol Omnicane Bioethanol Distillery today still 

remained. 

 The representatives of Omnicane Bioethanol Distillery informed the Executive Director that the 

main product produced by the distillery is extra neutral alcohol and such alcohol was produced from 

molasses. Omnicane Bioethanol Distillery stated that should a local bottler want to procure extra 

neutral alcohol from it, it is able and willing to supply such bottler, depending on the volume that 

will be bought. As a first indication therefore, it can be said that Omnicane Bioethanol Distillery is 

in the same market as Medine Distillery and Grays Distilling by virtue of its product and process. It 

has been stated that the percentage of alcoholic content in the extra neutral alcohol produced by 

different suppliers may vary according to its intended use but distillers have the ability to alter that 

percentage within volumes required for the production of bottled rum.  

 The Executive Director further gathered from representatives of the Mauritius Revenue Authority 

(MRA)91 that, as per their records, [] [Confidential], suggesting that the alcohol from Omnicane 

Bioethanol Distillery could be used for the same purpose as the alcohol that Medine Distillery 

currently supplies.  

 
89 Information gathered during meeting with [] [Confidential] on 24th July 2019 and information submitted via 
email dated the 07th August 2019 
90 Information gathered during meeting with [] [Confidential] on 10th July 2019 
91 Information gathered during meeting with the MRA on 18th July 2019 
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 Grays Distilling92 also listed Omnicane Bioethanol Distillery as one of its competitors in the supply 

of extra neutral alcohol. It was submitted93 by Grays Distilling that the extra neutral alcohol 

produced by Omnicane Bioethanol Distillery is similar to that produced by Grays Distilling.    

 Nonetheless, Grays Distilling informed the Executive Director94 that extra neutral alcohol bought 

from Omnicane Bioethanol Distillery is used for [] [Confidential. [] [Confidential].  

 [] [Confidential] ‘the three main distilleries in Mauritius, namely Omnicane Bioethanol Distillery, 

Grays Distilling, and Medine Distillery produce the same extra neutral alcohol and their respective 

products are perfect substitutes for each other and for bottlers of local spirit using them for further 

processing or dilution and marketed as rum, liquor, gin or vodka’.  

 The Executive Director is therefore of the view that the extra neutral alcohol produced by Omnicane 

Bioethanol Distillery, Grays Distilling and Medine Distillery can be substitutable from both demand 

or supply perspectives and forms part of the same market.  

Distillation of sugar cane juice and distillation of molasses 

 As mentioned earlier, there are two main types of distillers with respect to the production of alcohol 

from sugar cane or its derivatives. Namely those who produce alcohol from molasses, as discussed 

in the previous section and those who produce from sugarcane or sugarcane juice.  

 It has been submitted that these two products vary significantly in terms of their quality, taste and 

prices. The Executive Director has gathered that distilleries like Saint Aubin Ltée, Distillerie de 

Labourdonnais and Rhumerie de Chamarel are engaged in the production of different types of 

alcohol or rum such as ‘rum agricole’ (agricultural rum), or ‘rum artisanal’ which may be in a 

separate market. Indeed, the Excise Act makes a distinction between agricultural rum and local rum 

and cane spirit, in that agricultural rum ‘is obtained exclusively from alcoholic fermentation and 

distillation of sugar cane juice, having the aromatic characteristics specific to rum and a content of 

volatile substances equal to or exceeding…’ [emphasis added].  

 Agricultural rum is produced by distilling directly from pressed sugar cane juice instead of cane by-

products such as molasses95. The taste of agricultural rum is considered to be more refined. 

 
92 Information submitted by Grays Distilling dated 30th May 2019, in response to Information Request Order  
93 Information gathered during meeting with Grays Distilling on 4th June 2019 
94 Information gathered during meeting with Grays Distilling on 4th June 2019 
95 https://vinepair.com/articles/what-is-rum-rhum-agricole-cachaca/ 
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 The Executive Director assessed if distilleries using sugar cane juice could switch to the distillation 

of molasses, in the event of a 5-10% increase in the price of extra neutral alcohol (made from 

molasses). In this respect, a distiller96  producing agricultural rum from sugar cane juice, stated that 

it could not produce extra neutral alcohol despite being able to use molasses for distillation at its 

distillery.  He submitted that additional equipment would have to be added to produce extra neutral 

alcohol.  

 A producer of premium rum97 informed the Executive Director that the price of alcohol fermented 

and produced from sugar cane juice was twice as high as alcohol produced from molasses, 

suggesting that the process of distillation of sugar cane juice was more costly than the process of 

distillation of molasses. 

 The Executive Director has also gathered that the price of extra neutral alcohol and that produced 

from cane juice vary significantly. This will further segregate the products into separate markets. 

 The taste and characteristics of the agricultural rum and rum produced from extra neutral alcohol 

also vary, further suggesting that they are part of two separate markets rather than constituting 

the same market.  

 The  French Autorite de la Concurrence issued a decision dated the 13th December 2011, in relation 

to the acquisition of Societe Quartier Francais Spiritueux by la Compagnie Financiere Europeene de 

Prise de Participation98, in respect of agricultural rum (rum produced from the distillation of sugar 

cane juice) and non-agricultural rum (rum produced from the distillation of molasses). In its 

decision, the French Autorite de la Concurrence reported that industry participants consider the 

agricultural rum and non-agricultural rum to be two separate markets, due to the different raw 

materials used and the different production processes and the resulting effect on the taste and 

organoleptic characteristics of the products. In this respect, the Executive Director is of the view 

that extra neutral alcohol produced from molasses is a separate market from agricultural rum or 

alcohol produced from cane juice or cane.  

Local market v Export 

 
96 Information gathered during meeting with [] [Confidential] on 24th July 2019 
97 Information gathered during meeting with [] [Confidential] on 12th July 2019 
98 Decision no.11 DCC-187 
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 The Executive Director understood from information submitted by distilleries that some distilleries 

export a large portion of their production99 100. The Executive Director therefore assessed the extent 

to which extra neutral alcohol which is exported could be considered to be part of the same market 

as extra neutral alcohol sold on the local market. 

 With regards to the assessment of supply substitutability based on price, it was submitted101  that 

price of extra neutral alcohol which is exported is lower than that which is sold locally. Grays 

Distilling has stated that the export price for extra neutral alcohol is Rs [] [Confidential], on 

average, while the average price of extra neutral alcohol for the local market is Rs [] 

[Confidential], on average102. It was also submitted103 that there were no taxes payable on extra 

neutral alcohol which is exported. 

 The Executive Director has gathered that distillers have a portfolio of international clients and that 

it may not easy for them to directly substitute from export to local market.  It can be argued that it 

would not be feasible in the short term to stop supplying extra neutral alcohol to those clients due 

to supply agreements or commitment from Grays Distilling.  

 It was submitted104 by Omnicane Bioethanol Distillery that even if selling extra neutral alcohol on 

the local market fetches a more appealing price, Omnicane Bioethanol Distillery aims to [] 

[Confidential]. 

 Nonetheless,  it appears that it can be feasible for suppliers like Grays Distilling Ltd and Omnicane 

Bioethanol Distillery105 to shift part of the extra neutral alcohol which is exported to cater for local 

demand, in the event of an increase in the local demand, which is at the moment quite restrictive 

in size106. 

 It can also be argued that, given the high price gap between the price of export and local that they 

are two separate markets. Has it been same market, the price would have been more aligned. If 

export was part of the same market sales from export would have already been diverted to the 

 
99 Information gathered during meeting with [] [Confidential]on 21st May 2019 
100 Based on information submitted by [] [Confidential], in context of enquiry. 
101 Information submitted by Grays Distilling dated 26th July 2019, in response to Information Request Order 
102 Information submitted by Grays Distilling dated 26th July 2019, in response to Information Request Order 
103 Information submitted by Grays Distilling dated 26th July 2019, in response to Information Request Order 
104 Information gathered during meeting with Omnicane Bioethanol Distillery on 21st May 2019 
105 Information gathered during meeting with Omnicane Bioethanol Distillery on 21st May 2019 
106 Information gathered during meeting with Omnicane Bioethanol Distillery on 21st May 2019 
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local market such that the local price would have become closer or at least the sales would have 

been equally profitable on those two markets. 

 The evidence gathered therefore suggests that supply substitution between extra neutral alcohol 

for the export market and extra neutral alcohol for the local market may be finely balanced or 

inconclusive.  On the one hand, there is the possibility to do so, as the price for extra neutral alcohol 

on the local market is higher and more advantageous than the export price, but simultaneously, 

there are potential factors which could prevent such substitution from occurring. Reference is made 

to the size of the local market and the commitments towards the export clients of the distilleries. 

 It must also be noted that the Act provides that a market is “a market for goods or services in 

Mauritius or part of Mauritius”. As such, for the purpose of identifying the relevant market and 

market share, the market must be confined to Mauritius in accordance with the provisions of the 

Act. Section (3) of the Act also provides that any reference in this Act to the supply of – (a) goods, 

shall be construed as the supply of goods in Mauritius. 

 In view of the above, the Executive Director is of the view that the relevant market must be confined 

to Mauritius.  

Buyer side 

 The transaction will not only affect supplier side but also the buying market. New Goodwill 

Company and International Distillers for instance are important buyers of extra neutral alcohol. As 

such, the market in which they acquire goods relevant to this investigation must be demarcated. Of 

relevance to this investigation, as explained, is the acquisition of extra neutral alcohol.  

 A market is comprised of buyers and sellers. In this case, that is in the upstream market, the 

suppliers are distillers and the buyers are bottlers, mainly bottlers of rum. As explained in the above 

section, buyers have no real alternative to extra neutral alcohol. As such, they cannot effectively 

substitute extra neutral alcohol with an alternative. 

 In the event that local bottlers cease to purchase extra neutral alcohol, the distillers have no 

effective substitution. Other producers of alcoholic drinks cannot substitute the use of extra neutral 

alcohol.  

 It may be argued that the distillers can instead export their extra neutral alcohol, which can indeed 

happen, but the price varies significantly. As such, as explained earlier, it is not deemed appropriate 

to include export in the relevant market. This will be true from the buyer side also. 
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 The Executive Director is of the view that the above analysed and defined upstream market applies 

for both supplier and demand side. As such, buyers of extra neutral alcohol will form part of the 

upstream market.   

Downstream market  

 The downstream market relates to the production and sales of bottled rum at the wholesale level. 

At the downstream level, producers of bottled rum like International Distillers and New Goodwill 

Company purchase the extra neutral alcohol produced by Medine Distillery and Grays Distilling 

which is used as input for the production of bottled rum. The demand for extra neutral alcohol is a 

derived demand. Further, New Goodwill Investment, which is the acquirer, holds interests in 

International Distillers and New Goodwill Company which are suppliers of inter alia bottled rum. As 

such, there is need to assess the downstream market.  

 This section assesses the relevant downstream market, starting with the focal products of local rum, 

cane spirit and cane liquor.  

 It is assessed whether:  

(a) local rum, cane spirit and cane liquor form part of the same market; 

(b) coloured version of the above products are in the same market; 

(c) agricultural rum and premium rum form part of the same market; and 

(d) other alcoholic drinks form part of this market. 

Local rum, cane spirit and cane liquor 

 Local rum is defined in the Excised Act107 as a ‘product having an alcoholic strength of not less than 

37 and not more than 50 per cent of alcohol by volume obtained by diluting alcohol produced from 

the fermentation and distillation of sugarcane or its derivatives’. 

 Cane spirit is defined in the Excise Act as ‘a product having an alcoholic strength of not less than 33 

nor more than 50 per cent of alcohol by volume obtained by adding flavours or essences to 

redistilled alcohol produced from sugarcane and its derivatives’. 

 
107 http://www.mra.mu/download/ExciseAct.pdf  

http://www.mra.mu/download/ExciseAct.pdf
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 There is no definition of cane liquor under the Excise Act, but several products competing closely 

with local rum or cane spirit are labelled cane liquor, such as 7 Seas, Power’s No. 1, etc.  A clear 

demarcation between cane liquor and cane spirit was not established during the investigation. It 

appears that this demarcation is not clear among bottlers themselves.  

 As such, the Excise Act makes a clear distinction between local rum and cane spirit. They vary in 

terms of their alcoholic content and flavor. As per the Excise Act, local rum has a higher minimum 

amount of alcoholic content as compared to cane spirit. The minimum alcoholic content of cane 

spirit is 33% while that of local rum is 37%. Further, cane spirit has added flavours. 

 Local rum is also known as ‘rum ferraille’ and is perceived to be consumed by a distinct income 

category. Cane spirit is considered as a more refined type of rum. The main local rum brand on the 

market is ‘Goodwill’.  

 During meetings held with various parties, the Executive Director noted an uncertainty with respect 

to the difference between local rum and cane spirit. Various terminologies were used to describe 

what constitute these products. It appears that in the common jargon both local rum and cane 

spirits/liquor are considered as ‘rum’, albeit a distinction is made between Goodwill, which is a local 

rum, and other types of ‘rums’. One retailer distinguished between ‘rum ferraille’ and triple distilled 

rum, whereby products marketed as cane liquor were considered as triple distilled rum.  

 It has been argued, on the one hand, that consumers of cane spirit/liquor are unlikely to shift to 

local rum as the latter is perceived to be a product with ‘stronger’ alcoholic content. In the same 

vein, it has been submitted that consumers of local rum are unlikely to shift to cane spirit/liquor as 

it is perceived to be not as strong as local rum108. It has also been submitted that the image 

associated with the two categories of products may also make them distinct, with cane spirit/liquor 

being perceived to be more premium.  

 On the other hand, a bottler109 submitted that, in the event of a hypothetical increase in the price 

of local rum of 5-10%, there will be demand substitution towards cane liquor and cane spirit. Some 

consumers may consume both categories of products and for them substitution will be easier in the 

event of a price increase.  

 
108 Information gathered during meeting with [] [Confidential] on 14th May 2019 
109 Information gathered during meeting with [] [Confidential] on 4th June 2019 
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 It has been further submitted that given the low-price differential between local rum and cane 

spirit/liquor, an increase in the price of local rum will make it closer to that of cane spirit/liquor and 

make the products become more substitutable. 

 From a supply side perspective, it appears that suppliers can easily shift from the production of local 

rum to cane spirit/liquor and vice versa from a production point of view. However, there remains 

an appreciable degree of brand loyalty which is nonetheless another issue.  

 As such, the Executive Director is of the view that local rum, cane spirit and cane liquor are part of 

the same market.  

Coloured version of bottled rum 

 The Executive Director has gathered that some bottled rums are offered in coloured version, such 

as Deluxe and Green Island brands which are offered in both clear and coloured version. A bottler110 

stated that there has been an observed “huge shift in consumption from clear spirits to dark spirits. 

Consumers then reverted to clear spirits”, suggesting that colorless rum and coloured rum are 

considered as substitutable for the consumer. 

 It has been observed that in supermarkets, bottled rum and their coloured version are closely 

located. This may further suggest that they are close competitors.  

 It has also been observed by the Executive Director, from a survey of pricing data of bottled rum 

obtained from supermarkets, that the price of white (colourless) bottled rum and their coloured 

versions are very similar as shown in the figure below. This further suggests that they may be 

considered as close substitutes. 

 
110 Information submitted by [] [Confidential] dated 4th July 2019 in response to Information Request Order, 
reproduced at Annex 5 of this Report, [Annex Confidential] 
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         Figure 1. Barchart showing similarity in prices between coloured and colourless versions of bottled rum (Source: data 

from supermarkets) 

 

 It is to be noted that the coloured version of bottled rum most of the time has the same name as 

its colourless version. For instance, the ‘Grays De Luxe’, ‘Seven Seas’, ‘Leaders’ brands. 

 With regards to supply substitution, a producer111 of premium rum informed the Executive Director 

that producers of colourless rum will not incur substantial additional costs to produce coloured 

rum. [] [Confidential]submitted112 that ‘the coloured versions of rum are good substitutes in 

terms of trade and compete with the colourless versions of rum’. It was submitted by a producer of 

alcoholic drinks that coloured rum products were produced from the same extra neutral alcohol 

base113. Supply substitution may be therefore likely. 

 As such, the Executive Director is of the view that the coloured version of bottled rum forms part 

of the same market as that of uncoloured bottled rum.  

Agricultural rum 

 Agricultural rum, as mentioned in paragraphs above, (also known as ‘rhum Agricole’ or ‘rhum 

artisanal’) is rum that has been fermented and distilled from sugar cane juice. Agricultural rum 

 
111 Information gathered during meeting with [] [Confidential] on 12th July 2019 
112 Information submitted by [] [Confidential]dated the 10th July 2019 in response to Information Request Order 
reproduced at Annex 6 of this Report [Annex Confidential] 
113 Information gathered during meeting with [] [Confidential] on 10th July 2019 
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products are priced higher114 than local rum or cane spirit and are targeted for the higher end 

clientele.  

 It has been gathered that the taste of such rum can be different, and it has different characteristics. 

With regards to agricultural rum, the Executive Director is of the opinion that the ‘rhum Agricole’ 

can be considered to be in a separate market given that they are categorized as premium rum, have 

a different taste than local rum or cane spirit, and have been made from different processes and 

with a different raw material. 

 The EU Commission's investigation115 has also suggested that ‘there are separate markets for each 

quality level, since a consumer who habitually drinks a premium brand would not consider a 

cheaper one as an adequate substitute in terms of taste, quality, image, etc’. In a Decision116 of the 

Minister of the Economy, Industry and Employment which relates to the acquisition of the Group 

Boisset by Cofepp in France, it was argued that there were differences between the quality, price 

and taste of agricultural rum (‘rhum agricole’) and industrial rum. The possibility that there could 

be a further segmentation of the markets with regards to the age and colour of the rum, has also 

been considered. 

 The Executive Director has gathered117 that some bottlers of bottled rum also produce ‘premium 

category’ rums, which have been processed differently to guarantee a better quality and different 

taste for instance by ageing in oak casks for several years, ranging from 5 to 10 years. It was also 

submitted that the degree of alcohol content in their premium rum products ranges from 26% to 

40%. The colour of such rum ranges from natural colouring to coloured with flavours (such as 

coloured with natural caramel, for instance). Grays Inc stated118 that it was competing with 

Rhumerie de Chamarel and Saint Aubin Ltee, which produce agricultural rum, in the premium 

category. 

 
114 Information gathered during meeting with [] [Confidential] on 24th July 2019 
115 Case IV/M.938: Guinness/Grand Metropolitan. Decision of 15 October 1997 
116www.economie.gouv.fr/files/directions_services/dgccrf/boccrf/2009/09_01bis/c2008_76_cofepp_boisset.pdf  
117 Information submitted by Grays Inc Ltd dated the 4th July 2019 in response to Information Request Order. 
118 Information submitted by Grays Inc Ltd dated the 4th July 2019 in response to Information Request Order 

http://dms/Docs/investigations/INV048%20-%20Merger%20NGI,MDC/Reports/www.economie.gouv.fr/files/directions_services/dgccrf/boccrf/2009/09_01bis/c2008_76_cofepp_boisset.pdf
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 Information has been gathered from pubs119 and hotels which sell alcoholic drinks such as cocktails 

made from rum products. It was understood that the rum products used were either agricultural 

rum or premium rum.  

 As such, by virtue of their price differences, different taste and characteristics, agricultural and 

premium rum are not considered to be part of the same market of bottled rum for the purpose of 

this Report.  

Other alcoholic beverages 

 There are various other alcoholic beverages sold namely wine, beer, whisky, gin, vodka and so on. 

Retailers, namely supermarkets stated that an increase of 5-10% in the price of bottled rum is 

unlikely to lead to a shift in consumption to other alcoholic products. Most bottled rum drinkers 

are not able and willing to substitute to other alcoholic products120 , since they are quite loyal to 

the brand of bottled rum being consumed121.  

 The taste of these products varies and also their characteristics and composition. As such they are 

unlikely to form part of the same market. For instance, contrary to bottled rum, the alcoholic 

content of beer is much lower, beer is fizzy and bottled rum not, beer can be consumed directly 

while most of times bottled rum is mixed with another soft drink. The prices of the products also 

vary significantly suggesting that they may be part of different markets.  

 The Executive Director gathered from a producer122 of ‘island recipe rum123’ and premium category 

rum, that wine and rum cannot be in the same relevant market. The degree of alcohol content 

differs for both types of alcoholic drinks. The products are also different from consumers’ 

perspective. Low- end consumers would prefer buying one bottle of rum than two bottles of wine, 

according to this producer met. A producer of several alcoholic drinks including rum, fortified wine, 

and beer informed the Executive Director that wine is consumed more in social events. 

 
119 Information gathered during meeting with [] [Confidential] and the [] [Confidential] on 25th July 2019; 
Information gathered during meeting with [] [Confidential] on 30th July 2019 
120 Information gathered during meeting with [] [Confidential] on 16th May 2019 
121 Information gathered during meeting with [] [Confidential] on 14th May 2019 
122 Information gathered during meeting with [] [Confidential] on 12th July 2019 
123 Island recipe rum is defined as a product having an alcoholic strength of not less than 30% and not more than 
40% of alcohol by volume and obtained by mixing agricultural rum, rum or local rum with fruits, sugar, spices, with 
or without flavouring substances. 
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 With respect to demand-side substitutability between rum and beer, the Executive Director 

gathered from a producer124 of rum that beer and rum are not substitutable. A producer125  of local 

rum and cane spirit products submitted that substitution by consumers could take place towards 

beer and local wine, depending on the level of disposable income of the consumers. 

 With regards to demand-side substitutability between rum and other alcoholic drinks such as gin 

and vodka, producers126 of rum products informed the Executive Director that demand-side 

substitution between rum and such alcoholic drinks is unlikely. 

 According to a pub127, all alcoholic drinks cannot be included in a unique market, as consumers do 

not consider them to be substitutable. Rum has no similarity with other alcoholic drinks, according 

to one pub128. 

 Hotels which resell alcoholic products at their bars have also informed the Executive Director that 

rum cannot be substituted with other alcoholic drinks such as beer, whisky, gin, vodka. One such 

hotel129 has stated that “rum is a totally different product distinct from other alcoholic drinks”. 

Another hotel130 said that if the rum product specifically asked by the consumer is not available at 

the bar, the bartender will propose another variety of rum from amongst the 14 varieties of rum 

available. The bartender will not suggest another type of alcoholic drink in lieu of rum. 

 In Guinness/Grand Metropolitan131, the European Commission ‘found that the relevant markets are 

in general no wider than those for each of the individual internationally recognized spirit types 

(whisky, gin, vodka, rum, etc)’. 

 In Pernod Ricard/V&S132, based on the notifying party's submission, the European Commission’s 

investigation has deemed it appropriate to define distinct product markets for each main spirit 

category. 

 
124 Information gathered during meeting with [] [Confidential] on 24th July 2019 
125 Information submitted by Grays Inc Ltd dated the 4th July 2019 in response to Information Request  
126 Information gathered during meeting with [] [Confidential] on 24th July 2019; Information gathered during 
meeting with [] [Confidential] on 9th July 2019 
127 Information gathered during meeting with [] [Confidential] and the [] [Confidential] on 25th July 2019 
128 Information gathered during meeting with the [] [Confidential] on 25th July 2019 
129 Information gathered during meeting held by conference call with [] [Confidential] on 26th July 2019 
130 Information gathered during meeting with [] [Confidential] on 30th July 2019 
131 Case IV/M.938: Guinness/Grand Metropolitan. Decision of 15 October 1997 
132 Case No.COMP/M.5114-Pernod Ricard/V&S 



INV048 – Final Report   63 
 

[Non-Confidential] – COMPETITION COMMISSION  

 In a Decision of the Minister of the Economy, Industry and Employment which relates to the 

acquisition of the Group Boisset by Cofepp133, it was found that each type of alcoholic drink namely: 

gin, rum, vodka, whisky, tequila, liquor, cognac could be considered to be in distinct separate 

markets, given the low substitutability between them. 

 The Executive Director believes that producers of other alcoholic drinks such as beer and wine, may 

not be able to switch to the production of local rum and cane spirit, as their production (brewery 

facilities) may not be adapted to producing rum and are specific to their product. As such, it seems 

unlikely that there can be substitution from the supply side.  

 Based on information gathered, bottled rum can be said to be in a different product market to other 

types of alcoholic drinks.  

Geographic market 

 Various parties have submitted that it may be costly to import extra neutral alcohol to be used as 

input for the production of bottled rum. Further, the logistics is likely to increase the lead time, thus 

making importation a less viable alternative. However, a customer134 of one of the main parties in 

the downstream market for the supply of bottled rum said that if extra neutral alcohol increases by 

5-10% post-transaction, he will consider importing extra neutral alcohol from India, where the cost 

is cheaper. The MRA also has explained that the price to import alcohol, in terms of the freight, can 

be expensive. There can also implications in terms of the quantity to be imported for such import 

to be viable and feasible. There is no certainty as to how such import will affect the quality of the 

end product. 

 The Executive Director has gathered the main producers do not import such raw material. On the 

contrary, extra neutral alcohol is exported.  

 In relation to bottled rum, the Executive Director has gathered that there is no imported rum in 

such market. It is to be noted that even if such rum is imported it is likely to form part of a separate 

market. Given the brand loyalty, the network distribution required and other barriers to entry, the 

market should be confined to Mauritius.  

 It is to be noted that the Competition Commission Guidelines on Market Definition and calculation 

of market shares provides that the Competition Commission will normally take as a starting point 

 
133 www.economie.gouv.fr/files/directions_services/dgccrf/boccrf/2009/09_01bis/c2008_76_cofepp_boisset.pdf 
134 Information gathered during meeting with [] [Confidential] on 12th July 2019 
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an assumption that the geographic market is Mauritius. It will then consider whether there is need 

to expand or narrow the market. In this case, it seems reasonable to consider the market to be 

Mauritius.  

 A narrower market also does not seem to be warranted. The products are supplied at a wholesale 

level and across Mauritius.  

 Additionally, the Act provides that supply should be construed to be supply in Mauritius. As such, 

and for reasons mentioned above, the Executive Director is of the view that the geographical 

market is Mauritius.  

Conclusion on the defined relevant upstream market 

 In view of the above, two markets have been identified, which are at two different levels of the 

production chain. At the upstream level, there is the market for the supply of extra neutral alcohol, 

which is used as input for the production of bottled rum, which is distributed at the downstream 

level.  

 In view of the above, the defined relevant upstream market is the market for the supply of extra 

neutral alcohol (made from molasses) in Mauritius. The players on the defined relevant upstream 

market are Medine Distillery and Grays Distilling, and Omnicane Bioethanol Distillery. 

 The buyers at the upstream market are bottlers. The main buyers of extra neutral alcohol in the 

local market are New Goodwill Company, International Distillers and Grays Inc. They use the extra 

neutral alcohol as input to produce alcoholic products, including bottled rum, which is supplied at 

the downstream market.  

 At the downstream level, the relevant product market is the market for the supply of bottled rum 

(which includes local rum, cane spirit and cane liquor, and their coloured version) in Mauritius. The 

main suppliers in this market are New Goodwill Company, International Distillers and Grays Inc. It 

is to be noted that there are other players like E.C Oxenham & Cy Ltd and Scott & Co Ltd135 in the 

market, but which supply lower quantity.   

 As mentioned, these two markets are linked. They are part of the production chain for the 

production of bottled rum. They are nonetheless two different processes. However, the demand 

for extra neutral alcohol in the local market is a derived demand. It is derived from the demand of 

 
135 Based on information submitted by MRA  
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bottled rum. For instance, if there is a fall in the demand of bottled rum, the demand for extra 

neutral alcohol will also fall. In the same vein, a reduction in the supply of extra neutral alcohol in 

the local market is likely to affect the supply at the downstream market.  

Assessment of market shares 

 As stated earlier, a merger situation is reviewable if, among others, the parties to the merger 

situation meet the market share threshold of 30%. The previous section identified the relevant 

markets affected by the transaction and this section provides the estimated market shares of the 

parties in the relevant markets. 

Market share for the upstream market 

 The Executive Director has made use of volume figures to calculate market shares for the upstream 

market. Data for Medine Distillery, Grays Distilling and Omnicane Bioethanol Distillery were 

obtained following requests for information, which were sent to them during the investigation.  

 The Executive Director was informed that Medine Distillery136 sells [%] [Confidential] of its local 

production of extra neutral alcohol on the local market and exports the rest, whereas Grays 

Distilling137 sells [%] [Confidential] of its local production of extra neutral alcohol and exports the 

rest. Most of the output of Omnicane Bioethanol Distillery is exported138. 

 The relevant upstream market is the supply of extra neutral alcohol in Mauritius. The estimated 

market share of the three suppliers are as per the table below: 

  

 
136 Submissions of Medine Distillery, in the context of enquiry, 
137 Submissions of Grays Distilling Ltd in the context of enquiry. 
138 Information gathered during meeting held with [] [Confidential] on 21st May 2019  
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Market Shares for 

local 

Year 2016 Year 2017 Year 2018 Average 

Medine Distillery  [>30]% [>30]% [>30]% [>30]% 

Grays Distilling  [<30]% [<30]% [<30]% [<30]% 

Omnicane 

Distillery 

[0]% [0]% [0]% [0]% 

Table 1. Estimated market shares for the upstream market for the first scenario (based on submissions of parties) [Partly 
Confidential139] 

 From Table 2 above, it can be observed that Medine Distillery had an average market share of 

[>30]% [Partly Confidential] market share over the period 2016 to 2018, and Grays Distilling had 

the remaining [<30]% [Partly Confidential].  

 It is to be noted that the product of Omnicane Bioethanol Distillery is supplied to Grays Distilling 

and Medine Distillery, but same is procured by Grays Distilling and Medine Distillery []140 

[Confidential]. Based on information gathered from Omnicane Bioethanol Distillery, its share of the 

relevant market is []%141 [Confidential]. It is to be noted that sales of Omnicane Bioethanol 

Distillery to Medine Distillery and Grays Distilling is not part of the relevant market (they are sales 

among the suppliers and not to the customers who are the bottlers). As such, the individual market 

share of Medine Distillery meets the market share threshold as set under the Act for a merger 

situation to be reviewable. This threshold is of course also met with the combined market share of 

Medine Distillery and Grays Distilling which are both party to the merger situation.  

 It is to be noted that even if the market is considered to be broader (which is not the case), and as 

such, include the quantity which are exported, the combined average market share of Medine 

Distillery and Grays Distilling for the period 2016 to 2018 is about [>30]% [Partly Confidential], 

which is above the statutory market share threshold of 30%.  

Market share for buyers at upstream level 

 As mentioned earlier, the extra neutral alcohol sold at the upstream level is bought mainly by 

bottlers. Based on the sales figures provided by the three suppliers at the upstream level, the 

 
139 [Partly Confidential] refers to information which have been partly excised due to confidentiality. Figures have 
been replaced by range for instance.   
140 Submission of Omnicane Bioethanol Distillery dated the 3rd July 2019 in response to information request order  
141 Information gathered during meeting with [] [Confidential] on 21st May 2019 
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Executive Director has estimated the market shares of the buyers. This is shown in the diagram 

below.  

 Based on a three-year average (2016-2018), it can be seen that  the main buyer of extra neutral is 

New Goodwill Company which has a market share of [>30%] [Partly Confidential], followed by 

International Distillers and Grays Inc. Ltd which have each a market share of [<30%] [Partly 

Confidential]. Other buyers of extra neutral alcohol on the market account for about [<30]% [Partly 

Confidential]. Thus, New Goodwill Company meets the statutory market share threshold, as a buyer 

of extra neutral alcohol, of 30% market share for a merger situation to be reviewable.  

 
 
 
 

[] 
 
 
 
 
 

Figure [Confidential] 

Market shares for the downstream market 

 The downstream market is the market for the production (bottling) and supply of bottled rum in 

Mauritius. The market shares have been calculated as shown in the table below: 

  Year 2017 Year 2018 Average 

New Goodwill Company [>30]% [>30]% [>30]% 

International Distillers  [<30]% [<30]% [<30]% 

Grays Inc. Ltd  [<30]% [<30]% [<30]% 

Others [<30]% [<30]% [<30]% 

Table 3. Estimated market shares for the downstream market of bottled rum (based on submissions of parties) [Partly 
Confidential] 

 As can be observed from Table 3 above, New Goodwill Company has about [>30]% [Partly 

Confidential] of the market share while International Distillers has about [<30]% [Partly 

Confidential] of market share. The combined market share of International Distillers and New 
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Goodwill Company, upon which New Goodwill Investment has control within the meaning of the 

Act is about [>30]% [Partly Confidential].  

 As such, the market share criteria at the downstream level is met. New Goodwill Company has on 

its own, a market share above 30%. New Goodwill Investment, which is the party to the transaction 

and has control and shareholding in both International Distillers and New Goodwill Company, the 

combined market share of which is also above 30%. It is to be noted that even if the market share 

is expanded to include all types of rum, like premium and agricultural rum sold in Mauritius, the 

market share of New Goodwill Company will be about [>30]% [Partly Confidential], in terms of 

volume.  

Conclusion 

 In view of the above assessment, the market share threshold as set under the Act is met at both 

the upstream and downstream level of the identified markets to the investigation.  

 It is to be highlighted that any one party to the merger situation meeting the market share threshold 

suffice to make a merger situation reviewable under the Act. Nonetheless, in this case, the market 

share threshold is met at both upstream and downstream levels. It should be noted that section 49 

of the Act, in relation to share of supply criteria provides that for the purpose of establishing 

whether the share of supply criteria set out in sections 44, 45, 46 or 48 are satisfied, the Commission 

may also take into account any cross-shareholding between or amongst groups. As such, the 

combined market shares of Medine Distillery and Grays Distilling and that of International Distillers 

and New Goodwill Company may also be used.  
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6. Assessment of Substantial Lessening of Competition 

 For a merger situation to be reviewable under the Act, it must meet the market share threshold set 

under the Act and must be likely to result in substantial lessening of competition. The previous 

chapter has laid down the views of the Executive Director on the market definition and it has been 

found that the market share thresholds are met. This chapter lays down the manner according to 

which the Executive Director believes that the merger situation may raise competition concerns in 

the form of substantial lessening of competition.  

 In so doing, this chapter of the Report sets out the competition concerns that the transaction has 

been found to give rise to. As mentioned earlier, the transaction has two major dimensions; it being 

both a horizontal merger and a vertical merger. The competition concerns in relation to each 

dimension is explained below. Prior to that, the counterfactual, against which the competition 

concerns are assessed, is laid down. 

The counterfactual 

 The Competition Commission assesses the competitive effects of a merger by comparing the state 

of competition post-merger with the state of competition absent the merger, which is referred to 

as the counterfactual. The transaction involves the acquisition of a controlling interest in Medine 

Distillery by New Goodwill Investment.  Absent the transaction, it appears that the scenario that 

prevailed before the transaction would have continued. That is, the main shareholder of Medine 

Distillery would have been EUDCOS. In the alternate, it can be argued that, account taken of the 

pre-emptive rights on the transfer of shares existing in the Constitution of Medine Distillery, if 

EUDCOS was to transfer its shares in Medine Distillery it may have done so to an acquirer other 

than New Goodwill Investment. 

 In the absence of the merger therefore, the main shareholder of Medine Distillery would have been 

EUDCOS.  

 EUDCOS, as the majority shareholder of Medine Distillery has no shareholding in Grays Distilling. 

Similar to New Goodwill Investment, however, EUDCOS has interests in International Distillers and 

New Goodwill Company. However, as explained earlier, New Goodwill Investment has a higher level 

of control in both International Distillers and New Goodwill Company.  
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 New Goodwill Investment is in a position to control the policy of New Goodwill Company and 

considers New Goodwill Company to be its subsidiary. As such, within the meaning of the Act, New 

Goodwill Investment and New Goodwill Company are interconnected. Although EUDCOS has shares 

in New Goodwill Company, its control over New Goodwill Company is lower than that of New 

Goodwill Investment; New Goodwill Investment is not a subsidiary of EUDCOS.  

 Concerning International Distillers, both New Goodwill Investment and EUDCOS own 50% of its 

shares. However, the Executive Director understands that [] [Confidential]. As such, New 

Goodwill Investment has a higher level of control over the policies and activities of International 

Distillers. 

 Further, as counterfactual, it is noted that New Goodwill Investment owns 33.33% shareholding in 

Medine Distillery, and 33.33% shareholding in Grays Distilling. The difference with the transaction 

will be that New Goodwill Investment will obtain controlling interest in Medine Distillery. It will 

following the transaction, be in a position to control the policy of Medine Distillery, which it did not 

have prior to the transaction. Its control over Medine Distillery will increase from material influence 

to controlling interest. Within the meaning of the Act, post-transaction, New Goodwill Investment 

and Medine Distillery will become interconnected and one person. As such, although New Goodwill 

Investment had shares in both Grays Distilling and Medine Distillery prior the transaction, none of 

them were interconnected to New Goodwill Investment compared to the situation with the 

transaction where New Goodwill Investment and Medine Distillery will become interconnected and 

that interconnected body will hold 33.33% shares in Grays Distilling.  

Horizontal concerns 

 The transaction will involve bringing together under common control Grays Distilling and Medine 

Distillery. As mentioned earlier, Medine Distillery and Grays Distilling are competitors in the 

upstream market for the supply of extra neutral alcohol. The transaction will confer upon New 

Goodwill Investment controlling interest in Medine Distillery. New Goodwill Investment does not 

have effective control (controlling interest) in Grays Distilling but its 33.3% shareholding as 

explained, confers New Goodwill Investment material influence over the policy of Grays Distilling.  

 The Horizontal Merger Guidelines of the US provides that partial acquisitions that do not result in 

effective control may nevertheless present significant competitive concerns and may require a 

somewhat distinct analysis from that applied to full mergers or to acquisitions involving effective 
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control. Similarly, in this case, when conducting the assessment in relation to the common control 

over Medine Distillery and Grays Distilling, the fact that the acquirer will have effective control over 

Medine Distillery and material influence over Grays Distilling is factored. 

 It is to be highlighted that the markets concerned are highly concentrated at both the upstream 

market for the supply of extra neutral alcohol and at the downstream market for the supply of 

bottled rum. There are two main suppliers at the upstream level, namely Medine Distillery and 

Grays Distilling (Omnicane Bioethanol Distillery being the third one but with no significant market 

shares) and three main suppliers at the downstream level, namely New Goodwill Company, 

International Distillers and Grays Inc. The upstream and downstream markets are linked by virtue 

of the common shareholding between on the one hand, Grays Distilling and Grays Inc and on the 

other hand, New Goodwill Investment, Medine Distillery, New Goodwill Company, International 

Distillers and Grays Distilling. This high extent of common shareholding at both upstream and 

downstream levels may itself be detrimental to competition.  

 Although there are several brands of bottled rum being supplied at the downstream level, they are 

supplied by 3 main suppliers of which 2 are controlled by New Goodwill Investment (namely New 

Goodwill Company and International Distillers). Added to that the main shareholder of the main 

competitor of New Goodwill Company and International Distillers, that is Grays Inc, is Terra Brands 

Ltd and it has shares in New Goodwill Company.  

 The diagram below is reproduced to show the structural links which exist in the industry. 
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 New Goodwill Investment, which is the parent company of New Goodwill Company and holds 50% 

in International Distillers and also holds 33.33% in Grays Distilling, which is the main supplier of 

input to Grays Inc Ltd, the main competitor of International Distillers and New Goodwill Company 

in the downstream market. 

 International Distillers and New Goodwill Company themselves being two distinct companies are 

controlled to an appreciable extent by the same shareholder, that is, New Goodwill Investment, 

and are managed by New Goodwill Investment.  

 As such, the Executive Director is of the view that the upstream and downstream markets, which 

are already very concentrated, are further made intertwined through the common shareholdings. 

Any further concentration has the potential of being a competition concern in that the transaction 

may cause the parties to compete less intensely than they would have done absent the merger in 

terms of inter alia, increased prices. An absolute amount of change in concentration is much more 

substantial in a highly concentrated market as compared to that change in a market which is not 

concentrated. In this case there is a market which is not only highly concentrated but also has 

common shareholdings across competitors, which further impede the state of competition.  
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 The UK’s Office of Fair Trading Merger Assessment Guidelines provides that a market with an HHI 

of above 2,000 is regarded as highly concentrated. In this case, the HHI at the upstream level is 

about 5,900 while the HHI at the downstream level is about 4,800. Such markets are considered to 

be very highly concentrated, and further concentrations have a high probability of raising 

competition concerns. This, considering that the suppliers are independent, when in fact there are 

common shareholdings, which will make the concentration even higher.     

 The competition concerns of the Executive Director with respect to the horizontal dimension of the 

transaction are laid down below. 

Reduced incentive to compete 

 The Executive Director is of the view that the incentive for Medine Distillery and Grays Distilling to 

compete will be substantially reduced through the transaction. This concern stems from the fact 

that the transaction will cause New Goodwill Investment to have controlling interest in Medine 

Distillery while it holds a shareholding of 33.3% in Grays Distilling, which is a direct competitor to 

Medine Distillery.  

 As explained earlier, New Goodwill Investment through its shareholding has material influence in 

Grays Distilling. This concern is assessed against the counterfactual where absent the transaction, 

EUDCOS is the majority shareholder of Medine Distillery. Therefore, here, the competitive effects 

of having an interconnected body consisting of New Goodwill Investment and Medine Distillery (the 

transaction causing Medine Distillery to become a subsidiary to New Goodwill Investment and 

cause them to be interconnected companies within the Act) as a shareholder in Grays Distilling will 

be assessed. 

 As explained above, the two main suppliers of extra neutral alcohol to bottlers of bottled rum are 

Medine Distillery and Grays Distilling.  Having a shareholding in Grays Distilling, the incentives of 

the interconnected body New Goodwill Investment/Medine Distillery to compete with Grays 

Distilling will be reduced.  

 Prior to the transaction, Medine Distillery and Grays Distilling being competitors in the upstream 

market had to compete for their profits. To maximise its own benefit, EUDCOS therefore had the 

incentive to have Medine Distillery compete with Grays Distilling and maintain the position of 

Medine Distillery as market leader and to maximise the profits of Medine Distillery, irrespective of 

what happens to or to the detriment of Grays Distilling.  
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 The acquisition of a majority stake in Medine Distillery while holding material influence in Grays 

Distilling does not confer effective control of both Medine Distillery and Grays Distilling to New 

Goodwill Investment. As such, Medine Distillery and Grays Distilling will remain two distinct 

companies within the meaning of the Act. Nonetheless, given that any competitive attack by 

Medine Distillery on Grays Distilling may affect the profitability of the latter and in turn affect the 

profitability of New Goodwill Investment which has a controlling interest in Medine Distillery, New 

Goodwill Investment will have a lower incentive to trigger such competitive attack. This is because 

competitive attacks by Medine Distillery that will harm the profitability of Grays Distilling will also 

harm the profitability of New Goodwill Investment. This will reduce the competition between 

Medine Distillery and Grays Distilling.  

 The other way round will also hold true. New Goodwill Investment is on the board of directors of 

Grays Distilling and as such will be aware of policy decision and strategies of the latter company. 

New Goodwill Investment is likely to become aware of the strategy of Grays Distilling pertaining to 

its competitive conduct. Given that the transaction will cause New Goodwill Investment to become 

the parent of Medine Distillery, it will be in a better position to circumvent such strategies. Knowing 

that any competitive attacks may be known and thus circumvented by Medine Distillery, Grays 

Distilling itself may have lesser incentive to compete with Medine Distillery. 

 By virtue of its shareholding in Grays Distilling, therefore New Goodwill Investment will have lower 

incentive to engage Medine Distillery and Grays Distilling into competition as compared to the 

counterfactual whereby EUDCOS was the parent of Medine Distillery. New Goodwill Investment is 

more likely to consider its overall net benefit, rather than the individual benefit of each company, 

more so if their benefits are conflicting as a result of competition. This may lead to a direct loss of 

competition between Medine Distillery and Grays Distilling. 

 The incentive for Grays Distilling to compete with Medine Distillery may also be reduced as New 

Goodwill Investment of which Medine Distillery would be a subsidiary, is an important shareholder 

of Grays Distilling and appoints [] [Confidential] out of [] [Confidential] of its directors. New 

Goodwill Investment will have post transaction higher incentive to reduce Grays Distilling’s 

effectiveness as a competitor to Medine Distillery.  

 The Horizontal Merger Guidelines of the US provides, in a similar line of reasoning, that a partial 

acquisition can lessen competition by reducing the incentive of the acquiring firm to compete. 

Acquiring a minority position in a rival might significantly blunt the incentive of the acquiring firm 
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to compete aggressively because it shares in the losses thereby inflicted on that rival. This reduction 

in the incentive of the acquiring firm to compete arises even if it cannot influence the conduct of 

the target firm. Although the matter at hand concerns acquisition of controlling interest over 

Medine Distillery, the assessment here factored the controlling interest together with the material 

influence held over Grays Distilling. 

 As explained in the market share section, the two main players are Medine Distillery and Grays 

Distilling in the local market for the sales of extra neutral alcohol and they are also the two main 

players supplying to the bottlers of rum. Given that these two companies jointly supply nearly the 

totality of the local market, such a loss of competition can be significant for the market. 

 Given the structural link between the players in the upstream market and those in the downstream 

market and that the three main players at the downstream market procure their input from Medine 

Distillery and Grays Distilling, any loss of competition at the upstream market will impact the state 

of competition at the downstream market.  

 In view of the above, the Executive Director is of the view that the transaction will substantially 

lessen competition by substantially lessening the incentives for Medine Distillery and Grays 

Distilling to compete. It is to be noted that by virtue of the fact that these suppliers supply the 

totality of extra neutral alcohol used as input for the manufacture of bottled rum, any loss of 

competition at the upstream level is likely to have repercussions at the downstream level.    

Increased market power – unilateral effects 

 The unilateral effects resulting from bringing Medine Distillery and Grays Distilling under common 

control are assessed. Through the transaction, New Goodwill Investment will be in a position to 

control the policy of Medine Distillery while materially influencing the policy of Grays Distilling. As 

explained, Medine Distillery and Grays Distilling are producers and suppliers of substitutable extra 

neutral alcohol and close competitors. The transaction by bringing two competitors under common 

control as has been defined under the Act is likely to increase or strengthen the market power of 

New Goodwill Investment.  

 Unilateral effect arises where the merger creates a supplier with sufficient market power that it 

faces weaker competitive constraints than before the merger142. The Competition Commission 

 
142 Paragraph 3.31 of the Competition Commission Guidelines 5 
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Guidelines on Mergers provide that ‘other things being equal, unilateral market power is more likely 

the fewer suppliers there are in a market. Mergers that result in very high market shares are more 

likely to lead to market power, and so are large increases in market share. The Commission will 

therefore consider the number of enterprises in the market(s), and the market shares of companies 

involved in the merger. It might also consider measures that summarise the distribution of market 

shares, such as the share of the largest 3 or 4 enterprises combined or the Herfindahl-Hirschman 

Index (HHI)’. 

 When the merger involves the acquisition of effective control over two competitors, unilateral 

effects are measured considering that both competitors will act jointly, as they are under effective 

control of one person. Here, the fact that Medine Distillery will be under the effective control of 

New Goodwill Investment while the latter holds material influence, and not effective control over 

Grays Distilling, is factored. 

Market share and HHI 

 The Competition Commission Guidelines on Mergers provide that in determining unilateral effects, 

the Competition Commission will ‘consider the number of enterprises in the market(s), and the 

market shares of companies involved in the merger”. It is further provided that the “Commission 

will normally regard mergers that create or increase market shares over 50% as particularly likely 

to result in unilateral market power’. 

 As explained earlier, both the upstream market and the downstream market are highly 

concentrated with few players. There are only two suppliers which supply the totality of the market 

at the upstream level and three main players at the downstream level, which are controlled by two 

groups. The combined market shares of Grays Distilling and Medine Distillery is [] [Confidential] 

of the local market, which is very significant. Although the transaction will not bring Grays Distilling 

and Medine Distillery under the effective control of a single person, New Goodwill Investment will 

be in a position to materially influence the policy of Grays Distilling while controlling Medine 

Distillery. Given that Medine Distillery and Grays Distilling supply the totality of the market, even 

material influence would be of high concern.  

 Prior to the transaction, Medine Distillery is the market leader in the market of the supply of extra 

neutral alcohol with an average market share of [>30]% [Partly Confidential]. The balance market 
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share is held by Grays Distilling. It was held in the case of AKZO v Commission143 further to Akzo 

having a market share of about 50% from 1979 to 1982 that ‘very large shares are in themselves, 

and save in exceptional circumstances, evidence of the existence of a dominant position’. 

 The Competition Commission Guidelines state that combined market shares of above 50% normally 

result in market power. Here, the combined market shares would be [] [Confidential]%, albeit 

with a lower threshold of control on Grays Distilling, but influence over a market share which over 

the 50% threshold, and as such would be a matter of concern. Therefore, the increased control 

being obtained by New Goodwill Investment is likely to increase its influence over the market 

resulting in unilateral effects.  

 HHI is also commonly used as a measure of concentration and may be considered in determining 

market power144. The market for extra neutral alcohol is a highly concentrated market and as laid 

down at the market shares section, the HHI prior to the transaction is at 5,900. Based on the 

experience of other experienced jurisdictions, an HHI of above 2000-2500 is considered to be a 

characteristic of a concentrated market145.  

 By virtue of its high market share, Medine Distillery is likely to have on its own market power prior 

to the transaction. Now that it will be under the effective control of New Goodwill Investment which 

also has material influence over the main competitor of Medine Distillery, it is likely to increase the 

market power of the interconnected body Medine Distillery/New Goodwill Investment.  

Pricing pressure and closeness of competition 

 Increased market power results in, among others, the ability to profitably increase prices post the 

transaction. There exists increased incentive for New Goodwill Investment to increase its prices 

post-merger. This is so because New Goodwill Investment will be able to recoup any sales lost to 

the main competitor of Medine Distillery, that is Grays Distilling, as it has 33.33% in Grays Distilling.  

As such, its ability to increase prices will be higher than that of EUDCOS, as EUDCOS was not in a 

position to recoup sales being diverted to Grays Distilling.  

 The upstream market for extra neutral alcohol and the downstream market are linked through 

common shareholding among the stakeholders. As a result of the reduction in competition 

 
143 [1979] ECR 461 
144 For instance, see the Competition Commission Guidelines on mergers 
145 The US Merger Guidelines consider that highly concentrated markets will have an HHI of above 2500. 
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following this transaction, the incentives and abilities for the interconnected body of New Goodwill 

Investment/Medine Distillery to raise the prices above the pre-merger level in the market for the 

supply of extra neutral alcohol may further increase.  

 A transaction which increases or strengthens a market power in an oligopolistic market is likely to 

give rise to unilateral effects and may result in substantial lessening of competition. In this vein, it 

is apposite to highlight that the EU Horizontal Merger Guidelines provides that a ‘merger may 

significantly impede effective competition in a market by removing important competitive 

constraints on one or more sellers, who consequently have increased market power. The most direct 

effect of the merger will be the loss of competition between the merging firms. For example, if prior 

to the merger one of the merging firms had raised its price, it would have lost some sales to the 

other merging firm. The merger removes this particular constraint’146.  

 Prior to the transaction, the market power of Medine Distillery was likely to be constrained by Grays 

Distilling. For instance, in the event of a price increase, Medine Distillery may see part of its sales 

diverted to Grays Distilling. Following the transaction, New Goodwill Investment will be in a position 

to recoup part of any sales diverted to Grays Distilling. Hence, it will, as compared to EUDCOS have 

more market power which may result in unilateral effects.  

 Any increase in the price by the suppliers of extra neutral alcohol is likely to be passed to consumers 

by the bottlers. For instance, when Medine Distillery increases its price of extra neutral alcohol, the 

cost of International Distillers and New Goodwill Company is likely to increase, and this cost is likely 

to be passed on to consumers. Faced with this price increase, some consumers are likely to divert 

to the main competitor of International Distillers and New Goodwill Company, that is Grays Inc. In 

turn, the sales of Grays Inc are likely to increase and consequently the sales of Grays Distilling will 

also increase.  

 Post the transaction, New Goodwill Investment will be able to re-capture a proportion of the value 

of the lost customers that diverted to Grays Distilling through its shareholding. Being on the board 

of Grays Distilling with [] [Confidential] board representatives, Medine Distillery/New Goodwill 

Investment may be aware of the latter’s costs, volumes, pricing, revenue, and profit margins or may 

estimate such information with a high level of accuracy and may thus ascertain the effect on the 

profits of Grays Distilling if it diminishes its own competitive offering.    

 
146 Paragraph 24 of the EU Horizontal Merger Guidelines 
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 In view of these additional ‘investment’ profits, Medine Distillery may have an incentive to compete 

less strongly against Grays Distilling, enabling it to increase prices which may be profitable and re-

capture a proportion of lost sales diverted to Grays Distilling through its dividends and other gains 

associated to its shareholdings. 

 The transaction does not bring both Medine Distillery and Grays Distilling under effective control of 

the same body. If this would have been the case, competition between them would have been 

eliminated in toto. Nonetheless, in this case the material influence that the interconnected body 

New Goodwill Investment/Medine Distillery will have over Grays Distilling suffices to substantially 

lessen competition between them, and given that Medine Distillery and Grays Distilling together 

have [] [Confidential]% of the market share, any change of competition between Medine 

Distillery and Grays Distilling will lessen competition on the market. In other words, this will 

substantially affect competition in the market. 

 Where the closer the parties compete, the more problematic is the merger likely to be. The 

closeness of competition between the merging parties was a critical reason in the European 

Commission’s first decision prohibiting Ryanair’s hostile take-over of Aer Lingus147 where the 

European Commission concluded that the parties were each other’s closest competitors on certain 

routes and the merger would eliminate competition on those routes and give the merged entity 

significant market power. Similarly, in Volvo/Scania, when assessing Volvo’s acquisition of a 

controlling stake in Scania, the European Commission considered the fact  that in various markets 

the parties had similar market positions and their products were each other’s closest substitutes 

and concluded that the loss of competition between them would have significantly increased the 

merged entity’s advantage over its competitors. 

 A bottler of rum148 informed the Executive Director that it used to buy extra neutral alcohol from 

Grays Distilling and now procures extra neutral alcohol from Medine Distillery to produce its same 

products. The same bottler considers Medine Distillery and Grays Distilling to be competing with 

each other.  

 The Executive Director has also gathered that when a previous supplier of bottled rum149 was 

contemplating to enter the market, it considered Medine Distillery, Grays Distilling and Omnicane 

 
147 Case No COMP/M.4439 
148 Information gathered during meeting with [] [Confidential] on 10th July 2019 
149 Information gathered during meeting with [] [Confidential] on 24th July 2019 
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Bioethanol Distillery as potential suppliers of extra neutral alcohol and requested for quotations 

from all three of them. New Goodwill Investment itself considers that ‘at the end of the distillation 

process, the [extra neutral alcohol] produced is identical in chemical structure except for some 

organoleptic characteristics as requested by bottlers who may wish to obtain different tastes to suit 

their marketing strategy’150. It can therefore be concluded that the customers of Medine Distillery 

will consider Grays Distilling as their second choice for same. 

 In order to quantify the extent of direct competition between a product sold by one merging firm 

and a second product sold by the other merging firm, competition agencies estimate the diversion 

ratio from the first product to the second product151. In this case, because the Executive Director 

has gathered that Medine Distillery and Grays Distilling are close or direct competitors, the 

Executive Director is relying on the concept of ‘next best alternative’ to identify closeness of 

competition152.  

Downstream market 

 As mentioned, the market for the supply of extra neutral alcohol cannot be dissociated with that of 

supply of bottled rum. A price increase of extra neutral alcohol on the part of the interconnected 

enterprise of New Goodwill Investment/Medine Distillery might also be profitable in view of the 

vertical link that New Goodwill Investment shares with New Goodwill Company and International 

Distillers. While on the one hand, it may be argued that New Goodwill Investment will not have the 

incentive to increase the price of Medine Distillery as its customers are companies which are related 

to New Goodwill Investment, however, on the other hand, it is likely that New Goodwill Investment 

will consider the whole business model and the fact that the price increase can be passed on to 

consumers. The sales at the downstream level are then likely to be diverted back to Grays Inc and 

then to Grays Distilling, and consequently part of the profit being recouped by New Goodwill 

Investment. EUDCOS also has similar shareholdings in New Goodwill Company and International 

Distillers but has no shareholding in Grays Distilling. As such, even if the two markets (upstream 

 
150 Response of New Goodwill Investment to Statement of Issues Report 
151 US Merger Guidelines 
152 In the Anticipated acquisition by Reed Elsevier (UK) Limited of Jordan Publishing Limited, decision of the UK’s 
Competition and Markets Authority dated 10 September 2015 customers of the merging parties considered the 
products of the merging parties to be the closest alternatives available. Considering the latter factual information, 
diversion ratios were not calculated and the UK’s Competition and Markets Authority relied on the next best 
alternative concept to identify closeness of competition. 
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and downstream) are considered in combination, the incentive for New Goodwill Investment to 

raise price will be higher as compared to EUDCOS. 

 It has been gathered that a price increase in the price of bottled rum does not affect the sales of 

the latter significantly in view of the fact rum is considered to be a separate product from other 

alcoholic spirits.  

 Medine Distillery and Grays Distilling supply [] [Confidential]% of the market of bottled rum. In 

turn, New Goodwill Investment through International Distillers and New Goodwill Company 

controls about [>30]% [Partly Confidential] share of the market for supply of bottled rum. Grays 

Inc which has a market share of about [<30]% [Partly Confidential], purchases its input mainly from 

Grays Distilling. Through the transaction, the market power of New Goodwill Investment at the 

downstream market will also be further increased as it will have increased control over the main 

supplier of input to New Goodwill Company and International Distillers while having material 

influence over the policy of the supplier of Grays Inc. This will confer New Goodwill Investment with 

more control over the supply of the input to bottlers, which will enhance its market power at the 

downstream level also. It is to be noted that New Goodwill Investment is likely to consider the 

overall profitability as explained earlier.  

Omnicane Bioethanol Distillery as a constraint 

 It has been gathered during a meeting with Grays Distilling Ltd that it considers Medine Distillery 

and Omnicane Bioethanol Distillery to be operating in the same market as itself. Indeed, New 

Goodwill Investment has put forward similar arguments. Given that Omnicane Bioethanol Distillery 

is not presently supplying extra neutral alcohol to bottlers of rum in the downstream market, 

Omnicane Bioethanol Distillery is therefore a potential competitor to Medine Distillery and Grays 

Distilling.  

 However, the extent to which Omnicane Bioethanol Distillery can be a competitive constraint on 

Medine Distillery and Grays Distilling is substantially reduced by the fact that International Distillers 

and New Goodwill Company, among the main players in the bottled rum market, procure extra 

neutral alcohol from both Medine Distillery and Grays Distilling. Also, Grays Inc procures its extra 

neutral alcohol from Grays Distilling, to which it is structurally linked. As mentioned earlier, the 

main buyers of extra neutral alcohol are structurally linked to the suppliers of extra neutral alcohol.   
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Barriers to entry 

 Market power can be exercised where there is no constraint from potential competitors as well as 

existing competitors. If the merged entity is exercising its market power to increase prices, 

increased prices will automatically attract entry into the market and the price increase will no longer 

be profitable. The barriers to entry in the upstream market for the supply of extra neutral alcohol 

has therefore to be assessed. It has been gathered by the Executive Director that the main barrier 

to entry in the upstream market is the essential raw material, that is, molasses.  

 The Executive Director has gathered that because sugarcane cultivation is decreasing in Mauritius, 

the amount of available molasses is also decreasing. There is presently no surplus of molasses on 

the market and each distillery already has an allocated amount of molasses annually153. As such, it 

will be more difficult for a new entrant to enter the market, unless it can produce its own 

molasses154.  

 Additionally, other barriers to entry exist for the setting up of a distillery, namely legal barriers 

including the relevant licenses (Environment Impact Assessment license), capital requirements, the 

unwillingness of customers to switch to a new supplier. In view of the high barriers to entry in the 

upstream market, the market power of New Goodwill Investment will be accentuated. 

Conclusion 

 Hence, it is concluded that the transaction might lead to unilateral effects because the transaction 

will increase the market power of New Goodwill Investment. Through the transaction, New 

Goodwill Investment will have more control over [] [Confidential]% of the market. The incentive 

for New Goodwill Investment to raise price will be higher as compared to that EUDCOS as it will 

recoup part of any sales diverted to Grays Distilling. The power at the upstream level will also 

increase the market power of New Goodwill Investment at the downstream market.  

Coordination at upstream level 

 The Competition Commission Guidelines on Mergers provide that in assessing the potential for 

coordinated effects to arise, the Competition Commission considers the following three conditions 

for coordination to be possible:  

 
153 Information gathered during meeting with the Mauritius Cane Industry Authority on 28th May 2019 
154 Information gathered during meeting with the Mauritius Cane Industry Authority on 28th May 2019 
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(a) It must be possible for enterprises engaged in co-ordination to reach an implicit agreement 

about the price level, and to monitor compliance, becoming aware if any among them 

undercut it;  

(b) It must be in each of the participating enterprises’ interests to maintain the coordination, for 

example through credible threats to launch a price war if one of the enterprises undercuts 

the collusive price; and  

(c) Constraints from rivals outside the co-ordinating group (e.g. fringe players or new entrants) 

must be weak. 

 The Competition Commission Guidelines on Mergers further provide that in the assessment of 

whether coordinated effects are made more likely as a result of the merger, the following factors 

are also relevant:  

(a) The degree to which enterprises can observe one another’s behaviour in the market. If they 

can observe one another’s prices, or infer them from sales data, it will be easier to coordinate. 

Industry associations or industry-wide agreements might assist such transparency, as will 

common membership of boards of directors.  

(b) Whether products are differentiated or not – co-ordination is often held to be more likely if 

products are relatively similar.  

(c) The market structure – a small number of enterprises of similar size is often believed to be 

more likely to lead to co-ordination than a very uneven distribution of small and large 

enterprises.  

(d) Stability of the market: markets in which demand is fairly stable and the introduction of new 

technology is infrequent may be more susceptible to co-ordination than unstable, dynamic 

markets.  

 These elements are considered in this section to assess the likelihood of coordination. However, it 

is highlighted here that at the upstream level there are two main suppliers which are Medine 

Distillery and Grays Distilling. Nonetheless, following the transaction, although New Goodwill 

Investment will bring these companies under further control, Medine Distillery and Grays Distilling 

will remain two distinct companies. Indeed, the assessment of unilateral effects has been made 
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under the assumption that these companies will remain distinct, other unilateral effects would have 

been more severe. The assessment of coordination in this section is mainly between Grays Distilling 

and Medine Distillery, which also means the whole market. 

 As mentioned in the Competition Commission Guidelines on Mergers, the higher the visibility on 

the market and the more the enterprises can observe each other’s conduct, the more likely is 

coordination. In this event, the interconnected body, New Goodwill Investment/Medine Distillery 

will have a high visibility on the policy of its main competitor, Grays Distilling, by virtue of the 

directors appointed by the New Goodwill Investment in Grays Distilling. Prior to the transaction, 

New Goodwill Investment has shares in both Medine Distillery and Grays Distilling but was not able 

to control Medine Distillery. With the transaction, when New Goodwill Investment will be sitting on 

the Board of Grays Distilling it will be sitting as the parent of Medine Distillery and as such, the 

interconnected body New Goodwill Investment/Medine Distillery. Although previously New 

Goodwill Investment had a visibility on the activities of Grays Distilling, now it can use that 

information in Medine Distillery as it can following the transaction control Medine Distillery. Its 

incentive to coordinate will be much higher than that of EUDCOS.  

 The more homogeneous are the products, the more likely coordination. In this case, the products 

of Medine Distillery and Grays Distilling are very similar and they are highly substitutable, increasing 

the likelihood of coordination. It has been gathered that the output produced by Medine Distillery, 

Grays Distilling and Omnicane Bioethanol Distillery is substitutable155. The Competition Commission 

Guidelines on Mergers provide that the fewer the players, the more possible is the coordination. In 

this scenario, given that there are only two suppliers in the relevant market, coordination is more 

likely.  Medine Distillery and Grays Distilling are the two players in the upstream market, operating 

under a duopoly/oligopoly market structure. Barriers to entry are high as explained previously, and 

in other sections and is not repeated here.  It has been gathered that demand is fairly stable in the 

upstream and downstream market (as illustrated in the market share section).  These 

characteristics makes co-ordination more likely to occur between Medine Distillery and Grays 

Distilling in the local market. 

 Prior, to the transaction, New Goodwill Investment already has 33.33% in Grays Distilling Ltd and 

Medine Distillery but was not able to control neither Grays Distilling nor Medine Distillery. Following 

the transaction, Medine Distillery and New Goodwill Investment will become interconnected and 

 
155 Information gathered during meeting with New Goodwill Company on 31st May 2019 
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within the meaning of the Act, it will be similar to Medine Distillery (constituting the same person 

as New Goodwill Investment) having 33.33% in Grays Distilling. 

 New Goodwill Investment will be in a position to factor in information on Grays Distilling when 

taking decisions of Medine Distillery. It will be in a better position to change the decisions of Medine 

Distillery and ensuring that decisions of Medine Distillery and Grays Distilling are in harmony and 

not against the interests of each other. Similarly, following the transaction when sitting and talking 

on the board of Grays Distilling Ltd, New Goodwill Investment will be also talking as controller of 

Medine Distillery and may talk on behalf of it. New Goodwill Investment is able to influence the 

strategy of Grays Distilling and will be able to control that of Medine Distillery. Further, it will know 

the strategic orientation of Grays Distilling which it may factor while devising that of Medine 

Distillery. New Goodwill Investment will be the one which will decide on the strategic orientation 

of Medine Distillery, which information it is likely to factor in while influencing the decision of Grays 

Distilling. New Goodwill Investment itself will likely take into consideration the net benefit of 

Medine Distillery and Grays Distilling in its decision. All these may lead to coordination between the 

Medine Distillery and Grays Distilling, further potentially hindering competition between them. 

 The interconnected enterprise New Goodwill Investment/Medine Distillery’s incentives to deviate 

from any coordinated outcome may be reduced as a result of the merger transaction. The benefits 

of coordination will be higher as any deviation from a coordinated equilibrium would be less 

profitable for the interconnected enterprise of Medine Distillery/New Goodwill Investment.  

 The shareholding may facilitate greater sharing of information between Medine Distillery and Grays 

Distilling and provide a platform through which the management of both firms can communicate, 

thereby increasing the ability to determine a focal point, monitor deviations and detect punishment 

from a coordinated equilibrium. For instance, it is gathered that the Board of Directors of Medine 

Distillery and Grays Distilling156 has an overlapping member, who is Mr. Li Wan Po. 

 A bottler has expressed that there is a perception that some type of coordination is already 

occurring between the distillers in fixing their prices157. Another party has expressed that if New 

Goodwill Investment acquires Medine Distillery, there will be no competition as there are risks of 

coordination on prices between Grays Distilling, Medine Distillery and New Goodwill and the latter 

 
156 Information gathered during meeting with New Goodwill Investment on 31st May 2019 
157 Information gathered during meeting with [] [Confidential] on 10th July 2019 
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enterprises will dictate the rules of the market and may stifle new entrants158. Following this 

transaction, coordinated effects are made more likely. 

 It is highlighted that from the information submitted by Medine Distillery and Grays Distilling, the 

differences in the average price per litre of extra neutral alcohol sold to the customers of Medine 

Distillery and Grays Distilling on the local market is not highly significant (the average price of 

Medine Distillery being [Rs ]159 [Confidential] while that of Grays Distilling being [Rs ]160 

[Confidential]). 

 Demand for extra neutral alcohol is derived from that of bottled rum. The main players for the 

supply of bottled rum are International Distillers, Medine Distillery and Grays Inc. In the event that 

Medine Distillery increases its price, the price of International Distillers and Medine Distillery is 

likely to increase. Then consumers may opt to shift their purchases of bottled rum to Grays Inc. 

However, no or very little choice will be left if the price of Grays Inc also increases. In other words, 

if Medine Distillery increases its price, its sales will be diverted to Grays Distilling. However, if both 

of them increase their price, consumers will have little alternative to switch and as such, they may 

see their profits increase. Hence, they will have the incentive to coordinate. The transaction may 

further increase both the likelihood and the effectiveness of coordination between Grays Distilling 

and Medine Distillery, which are two largest distributors of extra neutral alcohol on the local 

market. Through its participation in Grays Distilling and the power to decide on the strategies of 

Medine Distillery, New Goodwill Investment will have greater range of punishment and reward 

strategies, improving its ability to maintain a coordinated equilibrium (collusive equilibrium) 

between Medine Distillery and Grays Distilling. 

 As such, the Executive Director is of the view that the added control of New Goodwill Investment 

on Medine Distillery and its existing material influence over Grays Distilling will substantially 

increase the likelihood and effectiveness of coordination.  

Industry wide coordination and joint market power 

 The industry characteristics further make co-ordination more likely to occur. As mentioned 

previously, there are three main players on the downstream market for bottled rum, namely New 

Goodwill Company, International Distillers and Grays Inc. There is significant common shareholding 

 
158 Information gathered during meeting with [] [Confidential] on 24th July 2019 
159 Information submitted by Medine Distillery in the context of enquiry 
160 Information submitted by Grays Distilling dated 23rd July 2019 in response to Information Request Order 
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between these suppliers. International Distillers is held by New Goodwill Investment and EUDCOS; 

New Goodwill Company is held by New Goodwill Investment, EUDCOS and [] [Confidential]; and 

Grays is held by [] [Confidential]. At the upstream level, the main supplier of Grays Inc is Grays 

Distilling, which is held by [] [Confidential] and New Goodwill Investment. The main supplier of 

New Goodwill Company and International Distillers at the upstream level is Medine Distillery which 

is the target and is held by New Goodwill Investment and EUDCOS. Moreover, the high barriers to 

entry in the downstream market, provide New Goodwill Company, International Distillers and Grays 

Inc with a high market power. 

 The acquisition will create further incentives for industry wide coordination. EUDCOS, while having 

shares in International Distillers and New Goodwill Company had no interest in Grays Distilling. As 

such, its incentive to coordinate would be lower industry-wide. The incentive and ability for New 

Goodwill Investment to coordinate industry-wide would be higher as it has interests in Grays 

Distilling which is the supplier of Grays Inc. [] [Confidential] is also a shareholder of New Goodwill 

Company which also may make coordination more accommodating. Given that New Goodwill 

Investment has shareholding in Medine Distillery, New Goodwill Company and International 

Distillers, as well as the main supplier of Grays Inc which is Grays Distilling, and thus New Goodwill 

Investment has access to information on these enterprises in terms of volume of production. It is 

thus easier for New Goodwill Investment to monitor both the upstream and downstream market 

in terms of volume of alcohol produced and bottled by bottlers. Likewise, [] [Confidential] has 

access to information in Grays Distilling, Grays Inc and New Goodwill Company, which allows [] 

[Confidential] to monitor the production of these firms. This increases the ability for New Goodwill 

Investment to determine a focal point, monitor deviations and detect punishment from a 

coordinated equilibrium in both the upstream and downstream markets. 

 This transaction may increase the joint market power of New Goodwill Investment. In the event of 

a price increase by Grays Distilling for instance, the price of Grays Inc Ltd is likely to increase, causing 

part of its sales to be diverted to International Distillers and New Goodwill Company. [] 

[Confidential]. Without the transaction, New Goodwill Investment will benefit from increased 

profit of New Goodwill Company (33%), International Distillers (50%) and Medine Distillery 

(33.33%). EUDCOS is likely to benefit the most as it will benefit from increased profit of New 

Goodwill Company (33%), International Distillers (50%) and Medine Distillery (66.66%). However, 

following the transaction a higher part of the profit will be conferred upon New Goodwill 
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Investment and as such, this will make coordination more likely; New Goodwill Investment which is 

also shareholder of Grays Distilling will be more willing to consider the net profitability of the sector. 

 Such coordination and joint power are further consolidated by the fact that [] [Confidential]. 

 Given the shareholding of New Goodwill Investment in on the one hand, International Distillers and 

New Goodwill Company and the other hand, the supplier of Grays Inc, that is Grays Distilling, New 

Goodwill Investment will be in a position to directly and indirectly influence conduct on the whole 

market and by virtue of its widespread interest, which will be reinforced by the transaction, will 

more likely consider maximising profit of the whole market and not to engage in fierce competition 

to the detriment of their combined profitability. Collusive equilibrium in the downstream market is 

likely to be more achievable and sustainable. 

Vertical concerns 

 As mentioned earlier, the transaction will also result in vertical links. As such, this section of the 

Report assesses the likelihood that the transaction will result in vertical concerns. 

 With respect to vertical mergers, the Competition Commission will consider the two potential 

theories of harm: (i) input foreclosure (e.g where the merged entity restricts downstream rivals’ 

access to an input product to such a degree that competition is harmed), and (ii) customer 

foreclosure (e.g where the merged entity raises their non-integrated upstream rivals’ costs by 

restricting their access to important customers to such a degree that competition is harmed. The 

following factors are considered for the assessment of the potential for input or customer 

foreclosure: 

I. The ability of the merged entity to engage in a foreclosure strategy; 

II. The incentive of the merged entity to engage in a foreclosure strategy; (would it be 

profitable to do so?) and 

III. The effect of a foreclosure strategy in a relevant market. 

Input Foreclosure 

 During the investigation, the Executive Director gathered the views of potential competitors and 

customers of the merging parties on the potential for foreclosure in the relevant markets. One 

customer161 of Medine Distillery, stated that the transaction could lead to the following concerns: 

 
161 Information gathered during meeting with [] [Confidential] on 12th July 2019 
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Medine Distillery could either stop supplying it with extra neutral alcohol, or supply it with a limited 

quantity, or supply the extra neutral alcohol at a higher price. 

 A potential competitor162 to Medine Distillery was concerned that following the transaction, New 

Goodwill Company could buy all its extra neutral alcohol requirements from Medine Distillery. This 

could prevent the potential competitor from entering the market to supply downstream producers 

of bottled rum. 

 The Executive Director assessed whether the merged entity would have the ability and incentive to 

engage in a foreclosure strategy post-transaction.  

 By virtue of the vertical link between New Goodwill Investment and New Goodwill Company and 

International Distillers which are also manufacturers of bottled rum, New Goodwill Investment may 

have the incentive to foreclose rivals from the downstream market. However, EUDCOS also had 

similar shareholding in Medine Distillery, International Distillers and New Goodwill Company, and 

taken in isolation such foreclosure possibility will not change significantly compared to the 

counterfactual. 

  New Goodwill Investment additionally has 33.33% in Grays Distilling which is the other main 

supplier of distilled alcohol/rum in Mauritius. It was submitted163 that [] [Confidential]. As such, 

through its influence in Grays Distilling and the customer-supplier relationship of New Goodwill 

Company with Grays Distilling, it could be argued that the ability of New Goodwill Investment to 

engage in such foreclosure would be higher.  

 It has been submitted that they would be constrained from such strategy as a significant proportion 

of extra neutral alcohol produced by Grays Distilling and Medine Distillery are exported at a price 

lower than the price at which they are sold in the local market. This has been put as argument to 

support that foreclosure will be difficult as each player would have the incentive to supply 

downstream competitors given that they will obtain a higher price for the input as compared to 

selling it on the export market. The argument that foreclosure is not a viable strategy is 

strengthened by the fact that some distilleries have excess capacity of production and export a 

substantial amount of their production (as shown in the table below) since the local market is quite 

 
162 Information gathered during meeting with [] [Confidential] on21st May 2019 
163 Information submitted by Grays Distilling Ltd dated 30th May 2019 to Information Request Order, reproduced at 
Annex 3 of this Report [Confidential] 
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restricted and small in size. It can therefore be argued that the distilleries would have the incentive 

to sell a higher proportion of their production on the local market to obtain higher revenues. 

 Omnicane Bioethanol Distillery may act as a constraint to input foreclosure and may be an 

alternative for new entrants and potential competitors at the downstream level. Omnicane 

Bioethanol Distillery produces more distilled alcohol as compared to Medine Distillery and Grays 

Distilling Ltd. Indeed, its production capacity is [] [Confidential]. By virtue of its higher production 

capacity and existing infrastructure, Omnicane Bioethanol Distillery can be a viable competitor to 

Medine Distillery and Grays Distilling should it enter the market for the supply of extra neutral 

alcohol. 

 The Executive Director believes that a new entrant which is refused supply by Grays Distilling and 

Medine Distillery can try to obtain such supply from Omnicane Bioethanol Distillery. The Executive 

Director gathered that a producer164 of alcoholic drinks including rum, stated that the possibility of 

purchasing alcohol from Omnicane Bioethanol Distillery is there. From a demand substitution 

perspective, Omnicane Bioethanol Distillery is considered as a competitor as its product is 

substitutable to Medine Distillery and Grays Distilling. 

 It has been gathered that in the past there has been a bottler which has bought its input from 

Omnicane Bioethanol Distillery. 

 On the other hand, it has been gathered that the extra neutral alcohol produced by Omnicane 

Bioethanol Distillery cannot always be used as direct substitute for the input. One bottler submitted 

that it cannot substitute the input directly with the extra neutral alcohol produced by Omnicane 

Bioethanol Distillery as it may alter the taste and quality of its product. As such, there is need for 

testing first before determining whether the product can be used. 

 Another bottler stated that it has approached Omnicane Bioethanol Distillery in the past for supply 

but was advised to contact Medine Distillery and Grays Distilling instead. It is noted that Omnicane 

Bioethanol Distillery does supply these distillers with extra neutral alcohol from time to time but 

the extra neutral alcohol purchased from Omnicane Bioethanol Distillery [] [Confidential].  

 One distiller informed the Executive Director that it purchases extra neutral alcohol from Omnicane 

Bioethanol Distillery but it is used for export only. It stated that it [] [Confidential].  

 
164 Information gathered during meeting with [] [Confidential] on 10th July 2019 
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 The Executive Director is of the view that the transaction will increase the ability of Medine Distillery 

and Grays Distilling to engage in vertical foreclosure. However, they would be constrained to some 

extent by Omnicane Bioethanol Distillery. Taken in isolation the vertical effects are unlikely to be 

substantial. However, taken into combination with other concerns identified in this Report, they 

are substantial.  

Customer foreclosure  

 The Executive Director is of the view that the transaction may also result in customer foreclosure. 

This more so in view that the Executive Director has recommended as remedy the divestment of 

the shares of New Goodwill Investment in Grays Distilling.  

 As mentioned earlier, International Distillers and New Goodwill Company jointly has about [>30]% 

[Partly Confidential] shares for the supply of bottled rum. In turn, International Distillers and New 

Goodwill Company procure [>70]% [Partly Confidential] of extra neutral alcohol sold on the local 

market. New Goodwill Company on its own procures [>50%] [Partly Confidential] and International 

Distillers procures [<20]% [Partly Confidential] of extra neutral alcohol sold locally. As such, in the 

market for the acquisition of extra neutral alcohol, International Distillers and New Goodwill 

Company are likely to be in a monopsony position. New Goodwill Company on its own, is in a 

monopsony position.  

 In assessing vertical foreclosure, the incentive, ability and effect framework is usually used. That is, 

it is assessed to what extent the transaction will increase the incentive and ability of the acquirer 

to foreclose competitors, and if this is possible, to what extent this will affect competition.  

 Given that following the transaction, New Goodwill Investment will have higher shares in Medine 

Distillery, it may have the incentive to divert all or more of its procurement of extra neutral alcohol, 

through International Distillers and New Goodwill Company, to Medine Distillery. Post-transaction 

New Goodwill Investment will have 66.66% of Medine Distillery and 33.33% of Grays Distilling. As 

such, it will get a higher share of the profits of Medine Distillery as compared to that of Grays 

Distilling. Other things equal, it will prefer that sales of Medine Distillery rise rather than that of 

Grays Distilling.  

 The incentive for New Goodwill Investment to divert sales to Medine Distillery is further 

accentuated by the fact that it appears that [] [Confidential]. From the Registrar of Companies, 

it can be found that the profit for the last financial year, the profit of Medine Distillery was about 
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Rs 52 million while that of Grays Distilling was less than Rs 1 million. As per information submitted 

by Grays Distilling165 and Medine Distillery166, their variable cost to produce 1 litre of extra neutral 

alcohol are about [Rs ] [Confidential] and [Rs ] [Confidential] respectively. However, the fixed 

costs of Grays Distilling and Medine Distillery are [Rs. ] [Confidential] and [Rs ] [Confidential] 

respectively.  

 The below table analyses what happens to the contribution of Medine Distillery and Grays Distilling 

in the event that they divert 1 litre of extra neutral alcohol sold to New Goodwill Investment to the 

export market. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
165 Information submitted by Grays Distilling in response to information request order dated 23rd July 2019 
166 Information submitted by Medine Distillery in response to information request order dated 16th August 2019 
reproduced at Annex 9 of this Report [Annex Confidential] 

Comparison of diversion of sales from New Goodwill Company to 
Export [Table Confidential] 

   

 

Medine 
Distillery 

Grays 
Distilling 

Sales to New Goodwill Company 
Price sold to New Goodwill Company [] [] 

Variable costs [] [] 

Contribution from local sales [] [] 

Recoupment by Export   

Export Price [] [] 

Variable Costs [] [] 

Savings on molasses price (N1) [] [] 

Net Variable costs [] [] 

Contribution from export [] [] 

Contribution differential [] [] 

Share of New Goodwill Investment [] [] 

Proportion of contribution differential [] [] 

Net diversion impact per litre 
[<1] [Partly 

Confidential] 

   

Savings at New Goodwill (on price) [] 

Proportion to New Goodwill Investment [] 

Net impact of diversion per litre [] 
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N1: Estimated based on yield and price differential between price of molasses for local market as 

compared to import. 

 Based on figures provided by the parties, New Goodwill Company acquired about [] 

[Confidential] litres of extra neutral alcohol from Grays Distilling during 2018.  

 Based on the above analysis, it does not appear to be profitable for New Goodwill Investment to 

divert its sales from Grays Distilling to Medine Distillery, as this will negatively impact on its profit. 

It appears that it will incur a loss of [<0] [Partly] for each litre diverted taking into accounted its 

shareholding in Grays Distilling and Medine Distillery. However, if its shareholding in New Goodwill 

Company is factored the loss is reduced to [Rs ] [Confidential], but still is a loss.  

 The above would be the direct impact of diverted sales. However, the scenario can be more 

complex. The impact of the diversion on the profitability of Grays Distilling will be higher than the 

impact on the profitability of New Goodwill Investment. The harm that it can cause to Grays 

Distilling is much higher than the direct benefit it can bring to the profitability of New Goodwill 

Investment. For each litre diverted to Medine Distillery, Medine Distillery gains additional profit of 

[Rs ] [Confidential], while Grays Distilling bears a loss of [Rs ] [Confidential].  In the event that 

New Goodwill Investment is able to, through such a diversion, completely foreclose Grays Distilling, 

then the strategy may be profitable. It will eliminate its only competitor, and all the sales of Grays 

Distilling will be diverted to Medine Distillery. Further, this will enhance its power on the 

downstream market.  

 It should be noted that New Goodwill Investment, being on the board of Grays Distilling will know 

the financial position of the company and its cost structure. As such, it will know the impact on 

Grays Distilling of any diversion made which information can further enhance foreclosure strategies 

or attempt.  

  This will be further accentuated if New Goodwill Investment has to divest its shares in Grays 

Distilling as it will derive no part of the profit (or loss) of Grays Distilling while it will obtain 66.66% 

from the profit of Medine Distillery. In the figures shown above, this will become a profitable move.  

 Such a strategy may be used not only to increase its own profits but also to attempt to foreclose 

Grays Distilling and Grays Inc from the market for the supply of bottled rum. 

 Grays Distilling has submitted to the Executive Director that should New Goodwill Investment be 

required to divest of its shareholding, this may cause the related companies to New Goodwill 



INV048 – Final Report   94 
 

[Non-Confidential] – COMPETITION COMMISSION  

Investment (New Goodwill Company and International Distillers) to stop procuring extra neutral 

alcohol from Grays Distilling causing the latter to be no longer viable and this will result in a 

reduction in competition167.  

 New Goodwill Investment has submitted to the Executive Director that Grays Distilling represents 

an important source of supply of extra neutral alcohol to New Goodwill Company and potentially 

International Distillers with New Goodwill Investment being []168 [Confidential]. New Goodwill 

Investment has submitted that securing Grays Distilling as a source of supply for New Goodwill 

Company is important for it, more so given that there may be some uncertainties regarding future 

supply of molasses. New Goodwill Investment has further stated that it is important for it to secure 

Grays Distilling as a source of supply as there may be time period when the supply from Medine 

Distillery may not suffice and as such it may procure from Grays Distilling.  Indeed, New Goodwill 

Investment has used these arguments to justify the need for it to maintain shareholding in Grays 

Distilling. 

 As such, it appears that irrespective of whether New Goodwill Investment has shareholdings in 

Grays Distilling or not, it will be in the best interest of New Goodwill Company to continue to 

procure part of its requirement for extra neutral alcohol from Grays Distilling to secure its source 

of supply as mentioned by New Goodwill Investment.  

 The Executive Director has assessed the impact on the profitability of Grays Distilling assuming that 

New Goodwill Investment stops securing its supply from the latter. The Executive Director notes 

that based on the submissions of Grays Distilling for the years 2016, 2017 and 2018, on the 

assumption that the extra neutral alcohol sold to New Goodwill Company is diverted to the export 

market, [] [Confidential] is noted for the year 2018.  

 The Executive Director further highlights that Omnicane Bioethanol Distillery which exports the 

majority of its production of extra neutral alcohol is able to sustain itself, despite the export price 

being lower than the price on the local market. Omnicane Bioethanol Distillery has submitted169 

that it has made as profit of [] [Confidential].   

 
167 Factual meeting held with Grays Distilling Ltd dated 31st July 2019. 
168 Response of New Goodwill Investment to Statement of Issues Report dated 21st June 2019 
169 Information submitted by Omnicane Bioethanol Distillery dated 3rd July 2019 in response to Information 
Request Order reproduced at Annex 7 of this Report [Annex Confidential] 
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 However, there seems to be an appreciable risk, that New Goodwill Investment may engage in 

strategies to foreclose Grays Inc and Grays Distilling from the market. This will be by virtue of both 

its power as a buyer of extra neutral alcohol in the local market and that post the transaction it will 

hold a controlling interest in Medine Distillery.  

 Given the risk that such a strategy is highly possible, the Executive Director is of the view that the 

transaction may further result in vertical customer foreclosure by virtue of the fact that New 

Goodwill Company is in a monopsony position.  

 As such, New Goodwill Investment will have both the incentive and ability to foreclose Grays 

Distilling. Grays Distilling being the main competitor to Medine Distillery and Grays Inc being the 

main competitor to International Distillers and New Goodwill Company, such a foreclosure will 

substantially affect the market. As such, the effect of such a foreclosure will be significant on the 

market.  

Other considerations 

 The competition concerns can be affected by other elements, and in particular, barriers to entry, 

countervailing buyer power and efficiencies and benefits, which are explained below. For instance, 

where buyers have significant power, they may constrain the market power of the merged entity. 

These elements are analysed below. 

Countervailing buyer power 

 It is also to be noted that during the investigation, the Executive Director assessed in the context of 

the competition concerns other elements namely countervailing buyer power. Where buyers can 

exert considerable pressure or buyer power, this may constrain suppliers from abusing of their 

market power. In this scenario, the downstream market (buyers) appears to be linked with the 

suppliers of upstream market and will form part of the assessment of the competition concern 

itself. As mentioned, the suppliers are likely to factor in their overall profitability in their decision 

making. Moreover, they are unlikely to be constrained by their customers, as they are owned by 

common shareholders. For instance, in the event of a price increase by Medine Distillery, post-

merger, it is unlikely that New Goodwill Company which will be interconnected to Medine Distillery 

and same parent company as Medine Distillery, that is New Goodwill Investment, will shift purchase 

to another distiller; and more unlikely to Omnicane Bioethanol Distillery. A similar scenario will 

apply to Grays Distilling and Grays Inc which are structurally related through Terra Brands Ltd.  
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 In so far that downstream market is concerned, it appears that the majority of the buyers do not 

have much market power. An analysis of the market share (buying side) of buyers of bottled rum 

from the three main suppliers of bottled rum shows that their share of supply is scattered. None of 

the customers of New Goodwill Company and International Distillers accounts for more than [] 

[Confidential] of the sales volume.   The incentive and effectiveness of large buyers to countervail 

a price increase also seems unlikely, more so that there appears to be not much substitutable 

products.  

Barriers to entry  

 During the investigation, the Executive Director has also assessed whether effective entry can 

reduce any market power or concern that the transaction may give rise. It appears that there are 

significant barriers to entry at both the upstream and downstream level. At the upstream level, the 

common shareholding in both the upstream and downstream markets may make the market less 

contestable. The Executive Director has gathered that the suppliers of bottled rum procure most of 

their extra neutral alcohol from Medine Distillery and Grays Distilling, to which they are related. For 

instance, Grays Inc. procures all of its extra neutral alcohol requirements from Grays Distilling170 

while International Distillers procures its extra neutral alcohol requirement from Medine 

Distillery171 and not from Grays Distilling172.  

 Sales of Omnicane Bioethanol Distillery to these manufactures is nil, Medine Distillery and Grays 

Distilling have already taken the market173; which may be because the manufacturers prefer to buy 

their input from related upstream manufacturers. [] [Confidential]174.This will make entry 

difficult. Further, the supply of molasses appears is highly regulated by the Mauritius Cane Industry 

Authority and is limited and the quantity of molasses is limited making entry into the upstream 

even more difficult. The Executive Director has gathered that there may be short supply of molasses 

which may make entry difficult. Further, there is reducing trend in local production of molasses. 

 Barriers to entry at the downstream level also appear to be significant at this stage. Sales of 

alcoholic product in Mauritius is highly regulated and advertising and promotion is not allowed. 

 
170 Information gathered during meeting with Grays Inc. Ltd on 4th June 2019 
171 Submissions of Medine Distillery dated 3rd June 2019 in response to Information Request Notice reproduced at 
Annex 8 of this Report [Annex Confidential] 
172 Submissions of Grays Distilling dated 30th May 2019 in response to Information Request Notice 
173 Information gathered during meeting with Omnicane Bioethanol Distillery on 9th July 2019 
174 Information gathered during meeting with Omnicane Bioethanol Distillery on 9th July 2019 
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New entrants should find other ways to promote their products. For instance, in pubs promotions 

can be made by sponsoring events175 and at supermarkets promotions can be made by investing on 

special fridges176. Moreover, supermarkets tend to negotiate more with new entrants in terms of 

better rates177. 

 This makes entry into the market difficult as one of the main routes of entry is through advertising 

and promotion. Thus, without the possibility to advertise their products, new entrants may be 

discouraged from entering the market and when they enter, they may find it difficult to build their 

market shares. During factual meetings, the Executive Director has gathered that in the alcoholic 

drinks sector, there may be high brand loyalty. As such, it may be more difficult to make people 

shift from their existing brands to new brands, making entry difficult. 

Efficiencies and benefits 

 Section 50(2) of the Act provides shall first determine if a merge situation is likely to result, in a 

substantial lessening of competition and that in the review of a merger situation the Commission 

shall have regard to the desirability of maintaining and encouraging competition and the benefits 

to be gained in respect of the price, quantity, variety and quality of goods and services. 

 Section 50(3) provides that where the Commission determines that a merger situation will 

adversely affect competition, it shall before deciding on any appropriate remedial action consider 

whether any off-setting public benefit as listed at section 50(4) are present and the extent to which 

these benefits have to be factored in when determining the remedial action.  

 The benefits listed at section 50(4) are the safety of goods and services, the efficiency with which 

goods are produced, supplied or distributed or services are supplied or made available; the 

development and use of new and improved goods and services and in the means of production and 

distribution and the promotion of technological and economic progress and the benefits have been 

or are likely to be shared by consumers and business in general. 

 The above section provided the stand of the Executive Director based on the information gathered 

as to the manner according the transaction will result in substantial lessening of competition. The 

Executive Director is of the view that following the transaction the incentives to compete of the 

 
175 Information gathered during meeting [] on 1st August 2019 
176 Information gathered during meeting with [] on 16th July 2019 
177 Information gathered during meeting with [] on 16th July 2019 
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interconnected enterprise of Medine Distillery/New Goodwill Investment with Grays Distilling will 

reduced, will result in unilateral effects, coordinated effects and vertical effects. Additionally, other 

factors such as the high barriers to entry and the absence of countervailing power will further 

accentuate the reduction of competition in upstream market for the supply of extra neutral alcohol 

and the market for the supply of bottled rum in view of the common shareholding between the 

stakeholders.  

 The Executive Director is therefore of the view that through the substantial lessening of 

competition, the transaction may affect prices, quantity and quality negatively in both the market 

for the supply of extra neutral alcohol and the market for the supply of bottled rum through the 

reduced incentives to compete between the interconnected enterprise of Medine Distillery/New 

Goodwill Investment and Grays Distilling; unilateral effects and coordinated effects.  

 As required by section 50 (3) of the Act, the Executive Director has assessed whether any offsetting 

public benefits will be yielded from this transaction.  

 Section 50 (3) of the Act in relation to assessment of restrictive business practices provides, inter 

alia that: 

Where the review of the matters described in subsection (2) leads to a finding by the Commission 

that there are adverse effects for competition in a particular case, it shall, before deciding on any 

appropriate remedial action to be taken as provided for under Part VI, consider - 

(a) if any of the offsetting public benefits specified in subsection (4) are present; and 

(b) whether and to what extent the benefits, if they are present, should be taken into account in 

determining the remedial action to be taken. 

 Section 50 (4) in turn provides that: 

A benefit shall be considered for the purposes of subsection (3)(a) if it is shown that the effects of 

any absence, prevention, restriction or distortion of competition are outweighed by specific gains 

in respect of - 

(a)  the safety of goods and services; 

(b)  the efficiency with which goods are produced, supplied or distributed or services are supplied 

or made available; 
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(c)  the development and use of new and improved goods and services and in the means of 

production and distribution; or 

(d)  the promotion of technological and economic progress, 

and the benefits have been or are likely to be shared by consumers and business in general. 

 It is highlighted that neither New Goodwill Investment nor Medine Distillery have put forward 

offsetting public benefits which will result from the transaction. Notwithstanding, the Executive 

Director has identified two potential benefits which may result from the transaction, namely (i) the 

shareholding of New Goodwill Investment in Grays Distilling will allow New Goodwill Investment to 

secure its source of supply and (ii) the avoidance of double marginalization. The Executive Director 

is of the view that ‘the shareholding of New Goodwill Investment in Grays Distilling will allow New 

Goodwill Investment to secure its source of supply’ is an off-setting public benefit falling under the 

safety of goods and services and ‘the avoidance of double marginalization’ is an the efficiency with 

which goods are produced, supplied or distributed or services are supplied or made available to be 

gained. 

 As such, during the investigation the Executive Director has assessed the two potential benefits in 

accordance with section 50(4) of the Act. Where such benefit exists, it will be assessed to what 

extent they can be reaped only through the transaction, alternative means of having such benefits 

and the likelihood that such benefits will be passed to consumers.  

 During the investigation, the merging parties informed the Competition Commission that the 

acquisition of a majority stake in Medine Distillery would allow New Goodwill Company to secure 

the supply of extra neutral alcohol from Medine Distillery. This point was re-emphasized in the 

response178 of New Goodwill Investment to the Statement of Issues. In its response, New Goodwill 

Investment stated that New Goodwill Investment was now being afforded with the opportunity to 

strengthen its security of supply by controlling Medine Distillery ‘in order to be vertically integrated 

and thus giving it the means to fight its main competitor on a closer level playing field’. In addition, 

New Goodwill Investment stated that ‘the proposed transaction of New Goodwill Investment taking 

control of Medine Distillery to strengthen its supply chain would not affect the basic structure of the 

industry’. 

 
178 Response of New Goodwill Investment to the Statement of Issues dated the 21st June 2019 
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 It is to be noted that the Executive Director does not contest the acquisition of Medine Distillery by 

New Goodwill Investment. The main contention is that this is being done when New Goodwill 

Investment already has 33.33% shares in the main competitor of Medine Distillery. By obtaining a 

majority stake in Medine Distillery, New Goodwill Investment will be in a position to secure its 

source of supply. This does not necessarily justify that it must have 33.33% shares in Grays Distilling 

also. 

 The transaction is a vertical one and can have as benefit the reduction of double marginalisation. 

Vertically integrated firms can eliminate the issue of double marginalisation. Double 

marginalisation occurs when both the upstream and downstream firms add a mark-up to their 

respective marginal costs of supply. Post the vertical merger, the upstream division will not add a 

mark-up to its marginal costs, since this will lead to a loss in profits for the downstream division. In 

consequence, the upstream division should supply the input efficiently (i.e at its cost price). 

Nonetheless, the transaction is unlikely to bring any additional benefit pertaining to double 

marginalisation as compared to the counterfactual, EUDCOS already had the incentive to reduce 

double marginalisation. 

 The Executive Director invited the parties to submit efficiency arguments but none except the 

above were identified, and the parties did not submit any other benefits. The other arguments 

which they submitted is analysed in a separate chapter in this Report.  

Conclusion 

 This chapter provided the assessment of substantial lessening of competition from the transaction. 

The assessment of substantial lessening of competition has been conducted based on theories of 

harm and other factors such as barriers to entry and countervailing buying power. The main 

competition concerns that have been assessed during the investigation are: 

(a) reduced incentive for Grays Distilling and Medine Distillery to compete with each other; 

(b) unilateral effects – conferring market power upon New Goodwill Investment; 

(c) risk of coordination at upstream market; 

(d) risk of industry wide coordination (upstream and downstream markets combined); and 

(e) the possibility for vertical foreclosure. 
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 The Executive Director is of the view that the transaction is likely to result in substantial lessening 

of competition in both the upstream market for the supply of extra neutral alcohol and the supply 

of bottled rum by virtue of the fact that there exists common shareholding between the 

stakeholders in the markets. Prior to determining the appropriate remedial action, the Executive 

Director also provides his assessment as to the off-setting public benefits which may be yielded 

from the transaction. The Executive Director is of the view that there are no off-setting public 

benefits which have to be factored in before deciding on the appropriate remedy.  
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7. Comments to the Response of Parties to Reports of the 

Executive Director  

 In line with the Competition Commission Rules of Procedure 2009 and the administrative timetable 

of the investigation, the Executive Director submitted the Statement of Issues Report and 

Provisional Findings Report to the parties inviting the written views and comments of the parties 

on same. The Statement of Issues Report laid down the preliminary concerns on which the 

Executive continued the investigation while the Provisional Findings Report laid down the 

provisional assessment and the directions that the Executive Director intends to recommend to the 

Commission to resolve the competition concerns from the transaction. 

 Written comments on both the Statement of Issues Report and Provisional Findings Report were 

received from New Goodwill Investment and Grays Distilling. The respective comments made by 

each of the party on each of the Statement of Issues Report and the Provisional Findings Report 

have been reproduced in their entirety at Annexes 1, 2, 10 and 11 of this Report. This chapter 

addresses, where relevant, the comments made by the parties on each of the Statement of Issues 

Report and Provisional Findings Report. 

Comments to the response on the parties on the Statement of Issues Report 

Control of New Goodwill Investment on Grays Distilling 

 One of the arguments put forward by the parties is that in view of the minority shareholding held 

by New Goodwill Investment, the latter does not have material influence on Grays Distilling and 

does not have the ability to influence the policy of Grays Distilling. It has been submitted that: 

(a)  the Constitution of Grays Distilling does not require the unanimous approval of directors or 

shareholders for the adoption of a specific matter; 

(b) the overall relationship between New Goodwill Investment and Grays Distilling does not 

show any ability to materially influence the policy, including its strategic direction and its 

ability to define and achieve commercial objectives relevant to the behaviour of Grays 

Distilling in the marketplace; 

(c) the directors appointed by New Goodwill Investment on the board of Grays Distilling have 

fiduciary duties including the duty to act, in good faith and in best interests of company and 

have to uphold corporate governance principles; and 
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(d) there has been no instance where New Goodwill Investment has used its voting rights to 

veto resolutions. 

 The control held by New Goodwill Investment on Grays Distilling has been elaborated at Chapter 4 

of this Report. Three levels of control are provided for at section 47(3) of the Act. The three levels 

of control that can exist are material influence, de facto control and controlling interest. The level 

of shareholding is one of the factors that determine the level of control. Material influence is, as 

explained, the lowest level of control which can exist. While the Act has not provided for a 

shareholding threshold where material influence will be deemed to exist, a shareholding of at least 

25% is usually taken to confer material influence and control. The Companies Act 2001 provides for 

instance that special resolutions require the approval of a majority of 75% of votes. Additionally, 

25% shareholding can confer rights such as the right to appoint directors where material influence 

can result from the ability to influence the board.  

 Although the constitution of Grays Distilling does not require unanimous approval of directors or 

shareholders for the adoption of a specific matter, this does not mean that a minority shareholder 

will not be in a position to have material influence. Material influence is the ability to materially 

influence the policy of an enterprise.  It is different from the ability to influence that policy. As such 

although the directors of New Goodwill Investment of Grays Distilling cannot by the mere voting 

rights block decisions, they may for instance by their views or otherwise influence those decision, 

as explained previously.  

 Factors relevant in the assessment of material influence include, the distribution and holders of the 

remaining shares; the existence of any special voting or veto rights attached to the shareholding; 

the status and expertise of the acquirer and its corresponding influence with other shareholders179.  

 In the case of the Anticipated acquisition by Centrica of 20 per cent of Lake Acquisitions the OFT 

(case ME/4133/09) determined that a 20% shareholding of Centrica in Lake Acquisition confers 

material influence on the basis of Centrica’s veto power over various important decisions taken by 

Lake Acquisitions (including those broadly consistent with the key matters requiring special 

resolution…) and its representation on the Lake Acquisitions Board... 

 The Executive Director is of the view that by virtue of its 33.33% shareholding, New Goodwill 

Investment has material influence over Grays Distilling through its ability to appoint directors on 

 
179 Merger Assessment Guidelines of the Competition Commission and the Office of Fair Trading 
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the board and  board representation, the voting rights from its shareholding of 33.33%, its ability 

to veto special resolutions, the knowledge, experience and expertise of New Goodwill Investment 

in the industry, and by virtue of the fact that New Goodwill Investment is an important customer of 

Grays Distilling. 

 Paragraph 2.8 of the Competition Commission Guidelines on Mergers provides that ‘the existence 

of control is determined by whether material influence is capable of being exercised, rather than 

the actual exercise of such influence’. The test is assessing material influence resides therefore in 

the ability to exercise the material influence rather than exercise of same. 

 Hence, even if New Goodwill Investment has never blocked any decision of Grays Distilling, its ability 

to do so suffices to bring Grays Distilling under its control. It is highlighted that the Constitution of 

Grays Distilling provides that instances from which the ability of New Goodwill Investment to 

exercise material influence can be observed. For instance, the requirement of the quorum of the 

Board of Directors to consist of at least one representative from New Goodwill Investment, the 

passing of special resolutions requiring a majority of 75% of votes. Additionally, the status and 

expertise of New Goodwill Investment being a long-standing player in the rum industry in Mauritius 

is also likely to confer upon it the ability to influence shareholders or the Board of Directors.  

 The Constitution of Grays Distilling conferring upon its board the power to manage ‘the business 

and affairs of the company or fall under the direction and supervision of the Board’, it is evident that 

the board has the duty and ability to direct and supervise the business and affairs of Grays Distilling, 

including its conduct on the market. 

 It is to be noted that material influence is a lower standard than the ability to exercise decisive 

influence180. If is further provided that a share of voting rights of over 25% is likely to be seen as 

conferring the ability materially to influence policy – even when all the remaining shares are held 

by only one person181. The CMA merger guidance further provides that presence in board itself may 

suffice to demonstrate material influence. 

 The fact that New Goodwill Investment has directors on the Board of Grays Distilling in itself confers 

ability upon New Goodwill Investment to materially influence the policy of Grays Distilling. By virtue 

of their participation in Board decisions, the directors appointed by New Goodwill Investment can 

 
180 For instance see the Competition and Markets Authority Mergers: Guidance on Competition and Markets 
Authority’s jurisdiction and procedure 
181 Ibid 
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for instance provide information or views that can materially affect decision of the company, where 

for instance it can alter a course of action relating to commercial and competitive conducts. The 

more so given that post the transaction, the latter directors represent the parent of the main 

competitor of Grays Distilling.  

 The fact that the directors of appointed by New Goodwill Investment on the board of Grays Distilling 

have the duty to act in the interest of the company and uphold good corporate principles does not 

enable a minority shareholder to escape the provision of the Act. Indeed, such duties are not isolate 

to Grays Distilling but a general principle. The concept of control or material influence is not 

contrary to those principles. Even if so be the case, the fact those principles exist, it does not suffice 

to enable change in control to escape the provision of the Act.  

 Indeed, New Goodwill Investment has put forward that its shareholding in Grays Distilling allows it 

to secure supply from the latter. This claim itself rests on the ability of New Goodwill Investment, 

through its shareholding in Grays Distilling, to influence its policy; in this case that of supplying New 

Goodwill Company.  

 In view of the above, the Executive Director is of the view that the shareholding of New Goodwill 

Investment in Grays Distilling confers upon it material influence in Grays Distilling.   

Market definition and market shares 

Upstream market definition 

 With regards to the players in the upstream market, it has been submitted in response to the 

Statement of Issues that ‘the three main distilleries in Mauritius, namely Omnicane, Grays Distilling 

and MDC produce the same extra neutral alcohol and their respective products are perfect 

substitutes for each other and for the bottlers of local spirit using them for further processing or 

dilution and marketed as rum, liquor, gin or vodka’ and Omnicane Bioethanol Distillery is therefore 

a competitor to Grays Distilling and Medine Distillery. As such, it was also affirmed by New Goodwill 

Investment that the extra neutral alcohol produced by Omnicane Bioethanol Distillery is ‘essentially 

similar to extra neutral alcohol produced by MDC and GDL and can be considered as a direct 

substitute’. 

 The Executive Director has taken note of the above-mentioned comments of [] Confidential and 

has incorporated such arguments in its own upstream market definition. Based on submissions of 

various players met, it seems that the product of Omnicane Bioethanol Distillery can indeed be part 
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of the same market as the extra neutral alcohol produced by Medine Distillery and Grays Distilling. 

As such, the product of Omnicane Bioethanol Distillery has been incorporated in the relevant 

market. However, as assessed in the market definition section, it has not been deemed appropriate 

to include products being exported in the same relevant market.  

 In its comments, it has been pointed out that extra neutral alcohol may be imported at a lower cost 

from SADC/COMESA countries where the same duties will have to be paid182. It has been also 

mentioned that logistics, cash flow and convenience which encourages bottlers to source from 

within Mauritius183. The possibility of import has also been put forward in the response to the 

Statement of Issues, by stating that ‘the possibility of import of extra neutral alcohol cannot also be 

ignored as there is no restriction whatsoever in doing so’184.  

 Had imports been really more attractive to local bottlers, then bottlers would have already started 

to import such product. However, it has been gathered that such import is not present, at least not 

significantly. The Executive Director has gathered information to assess both the feasibility and 

viability of importing extra neutral alcohol (refer to the paragraph on ‘geographic market’ in the 

upstream market definition). It has been gathered that there are various elements that makes 

import less attractive than purchase from the local market. For instance, costs of the logistics and 

transportation and the uncertainty with regards to quality of the end product manufactured from 

imported extra neutral alcohol.  

 Several small bottlers of rum have informed the Executive Director that importation of extra neutral 

alcohol is not a viable option for them because of the costs and the requirements are too small to 

justify such importation. Additionally, as has been explained in this Report, the main buyers of extra 

neutral alcohol are the New Goodwill Company, International Distillers and Grays Inc. By virtue of 

their respective common shareholding and structural link with New Goodwill Investment and Grays 

Distilling, it is therefore unlikely that New Goodwill Company, International Distillers and Grays Inc 

will resort to the importation of extra neutral alcohol to produce bottled rum.  It has also been 

submitted that importation reduces the flexibility of procurement on an ‘as and when required’ 

basis, it will require higher storage facilities, and will have a much higher lead time. Therefore, for 

 
182 Response of [] [Confidential] to Statement of Issues 
183 Response of [] [Confidential] to Statement of Issues 
184 Response of [] [Confidential] to Statement of Issues 
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the purposes of this investigation, importation of extra neutral alcohol is therefore not considered 

as a competitive constraint to the local production of extra neutral alcohol. 

 It has also been submitted in the comments to the Statement of Issues that local alcohol produced 

from sugar cane juice is not a direct substitute to local alcohol produced from molasses185. The 

information gathered by the Executive Director during the investigation also points out that alcohol 

made from molasses and sugarcane are different product and this report has accordingly 

differentiated local alcohol made from these two distinct raw materials (molasses and sugar cane 

juice respectively) such that extra neutral alcohol made from molasses and alcohol made from sugar 

cane juice and manufactured into agricultural rum are two separate product markets. 

 In comments to the Statement of Issues, it has been submitted that exports may represent a 

competitive constraint to local production of extra neutral alcohol186. It has been argued that the 

domestic consumption market represents 14.4% of the total production for extra neutral alcohol187. 

Omnicane Bioethanol Distillery was not currently supplying the local market or supplying an 

insignificant amount due to the absence of demand and exports nearly all of its production. 

However, it has been further argued that Omnicane Bioethanol Distillery can ‘freely and adequately 

available to meet fully the demand of the local consumer market’188.  That is, Omnicane Bioethanol 

Distillery could shift its supply for export to the local market, and act as a competitive constraint to 

Medine Distillery and Grays Distilling, should there be a price increase. It was also submitted that 

Omnicane Bioethanol Distillery has excess production capacity189. 

 The Executive Director has factored in the above-referred comments in his assessment of the 

potential competitive constraint exercised by extra neutral alcohol which is exported on extra 

neutral alcohol sold on the local market, by virtue of supply substitution. 

 Following assessment, the Executive Director opined that the evidence of supply substitution 

between extra neutral alcohol for the export market and extra neutral alcohol for the local market 

is not straightforward. The Executive Director opined that there is the possibility of supply 

substitution as the local price for extra neutral alcohol is higher but at the same time, it was 

understood that there are potential factors which could prevent such substitution from occurring. 

 
185 Response of [] [Confidential] to the Statement of Issues 
186 Response of [] [Confidential] to the Statement of Issues 
187 Response of [] [Confidential] to the Statement of Issues 
188 Response of [] [Confidential] to the Statement of Issues 
189 Response of [] [Confidential] to the Statement of Issues 
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For instance, one distiller submitted that such substitution is not straightforward as there is also 

need to maintain supply to established export clients. The local market size is limited and knowing 

this fact suppliers will be willing to maintain attractive export clients. It has been gathered that local 

price is higher than export price and also more profitable. As such, it can be argued that had 

substitution been feasible it should have already occurred.  

 A highly significant part of the market, about [>30]% [Partly Confidential], does not appear to be 

contestable by the fact that the buyers are in groups which have their own distilling facilities and as 

such are prone to buy from distillers related to them. For instance, it is highly unlikely that Grays 

Inc will cease to purchase extra neutral alcohol from Grays Distilling and purchase such 

requirements from Omnicane Bioethanol Distillery in the event that the price of the latter is 5-10% 

lower. They are rather more likely to consider their overall benefit, including that of Grays Distilling. 

The contribution of Grays Distilling and Medine Distillery from sales of extra neutral alcohol are 

much higher than [] [Confidential]% of its price. As such, such a diversion will not be profitable 

for the vertically integrated groups. Hence, competition for the remaining market will not be highly 

significant.  

 The assessment of the Report has already factored that Omnicane Bioethanol Distillery can be a 

competitive constraint, albeit to a limited extent. 

Downstream Market definition  

 It has been put forth that in addition to New Goodwill Company, International Distillers and Grays 

Inc, bottlers/suppliers of competing brands of rum/liquor/gin/vodka operate in the same segment 

of the downstream market190.  

 Based on the information gathered and assessment, the Executive director opines that the 

downstream market incudes the production (bottling) and supply of bottled rum in Mauritius, 

where local rum, cane spirit and cane liquor, as well as their coloured versions are part of the same 

market.  

 Following the exercise of market definition for the downstream market, the Executive Director 

considers bottled rum, as defined in the Report, to be in a different product market to other types 

of alcoholic drinks, such as gin, vodka, beer and whisky.  The market definition has included an 

assessment of demand substitutability between local rum including cane spirit and cane liquor and 

 
190 Response of [] [Confidential] to the Statement of Issues 
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other alcoholic drinks such as gin, vodka, beer and whisky. The assessment was based on 

information gathered from customers of suppliers of bottled rum and other alcoholic drinks in the 

downstream market such as supermarkets and pubs. Indeed, this has been the conclusion of 

various competition authorities around the world.  

 The European Commission has found that the relevant product markets are in general no wider 

than those for each of the individual internationally recognised spirit types (whiskey, gin, vodka, 

rum, etc.)191. It has been generally found that these markets may be further split and not 

broadened. A similar stand has also been taken by the Uk’s Office of Fair Trading192. In the current 

case also the Executive Director has gathered that bottled rum forms part of a separate market on 

its own as explained in the Report.  

Market power and market shares 

 In relation to the downstream market, it has been submitted ‘there is a lively competition which 

prevails in the downstream market where absolutely no barrier to entry exist in any form including 

that of availability of extra neutral alcohol’193. 

 Based on information gathered on the downstream market, the Executive Director has found, 

following assessment, that there are significant barriers to entry in the market which make it 

difficult for new players to enter the market. The current players are already enjoying high brand 

loyalty to their products. New entrants are faced with a cost disadvantage relative to the large 

players on in the downstream market and the prohibition on the advertisement of bottled rum 

products, makes it difficult for small bottlers to build their market share. Moreover, supermarkets 

tend to negotiate more with small suppliers of bottled rum and some supermarkets do not even 

provide shelf space to small suppliers of bottled rum. The Executive Director has gathered from a 

bottler of rum which tried a few years ago to enter the market to compete with New Goodwill 

branded rum, that it has been unsuccessful in penetrating this market in view of the high brand 

loyalty, its costs disadvantage and the unwillingness of retailers to stock its brand. 

 The extent to which the availability of extra neutral alcohol presents a barrier to entry is also 

arguable. The two main suppliers of extra neutral alcohol are Medine Distillery and Grays Distilling. 

Local bottlers procure their extra neutral alcohol requirements from one of them. The main 

 
191 See for instance Case No COMP/M.5114 - Pernod Ricard / V & S 
192 See for instance Completed acquisition by Diageo plc of United Spirits Limited 
193 Response of [] [Confidential] to the Statement of Issues 
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bottlers, New Goodwill Company, International Distillers and Grays Inc tend to procure their extra 

neutral alcohol needs from their related upstream manufacturers, which are Medine Distillery and 

Grays Distilling, while it may not be feasible for small bottlers to procure extra neutral alcohol from 

Omnicane Bioethanol Distillery as the latter may not be willing to supply small scale sales to small 

bottlers.  

 It has been submitted that due to the large excess production of distilled alcohol in Mauritius, no 

distillery is in a position to constraint supply or leverage any market power or constitute a barrier 

to entry for any interested party wishing to enter the downstream consumer market194. 

 The Executive Director has gathered that despite the excess capacity of extra neutral alcohol being 

produced in Mauritius, market power has to be viewed according with other factors such as barriers 

to entry and absence of countervailing buyer power. It has been further gathered that Omnicane 

Bioethanol Distillery despite being a potential competitor in the upstream market, it is unlikely that 

bottlers will procure their extra neutral alcohol requirements from same. Thus, it can be argued 

that Omnicane Bioethanol Distillery provides no competition constraint and together, Medine 

Distillery and Grays Distilling can be in a  position to constraint supply or leverage any market power 

or constitute a barrier to entry for any interested party wishing to enter the downstream consumer 

market. 

 It has been pointed out195 that in the Statement of Issues, the market shares of Grays Distilling was 

estimated to be [<30]% [Partly Confidential] and [<30]% [Partly Confidential], while the market 

share of Grays Inc was estimated as [<30]% [Partly Confidential]. It is argued that this cannot be 

substantiated as Grays Distilling supplies both Grays Inc and New Goodwill Company. The party thus 

contends that Grays Inc [] [Confidential].  

 The figures in the Statement of Issues were indicative based on submission received and at that 

time the Executive Director did not have all information on volumes sold. Such information has 

been gathered during the investigation following which the market shares in this Report have been 

calculated. 

 In the upstream market, the average market shares of Medine Distillery, Grays Distilling and 

Omnicane Bioethanol Distillery are estimated to be [>30]%, [<30]% and [<30]% [Partly 

 
194 Response of [] [Confidential] to the Statement of Issues 
195 Response of [] [Confidential] to the Statement of Issues 
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Confidential] respectively. These figures were computed based on the submission of the Medine 

Distillery, Grays Distilling and Omnicane Bioethanol Distillery on their volume of extra neutral 

alcohol sold to local bottlers for years 2016, 2017 and 2018. 

 In this downstream market, the share of New Goodwill Company, International Distillers and Grays 

Inc have been estimated to be [>30]%, [<30]% and [<30]% respectively, which appears to be in line 

with the comment [Partly Confidential].  

Substantial lessening of competition  

Unilateral effects 

 In their response to the Statement of Issues, it has been   submitted that the transaction will not 

lessen competition in the upstream market because Omnicane Bioethanol Distillery's huge 

production is a serious competitive constraint to the players Medine Distillery and Grays Distilling 

in the upstream market should there be any attempt to raise prices196. The party further submits 

that in view of excess capacity in the market for the supply of extra neutral alcohol, market power 

cannot be exercised in the market. The party also submits that there is no restriction on import of 

extra neutral alcohol. The party further submits as a concluding note that the proposed transaction 

is intended solely to strengthen the group's supply chain and not to gain additional market power 

for some obscure objective adding that no complaint of abusive or unfair practices has ever been 

levelled against NGI/NGC/IDM197 despite having had to face strong competition during the many 

years that this group has been operating in the market. 

 On market power, another party submits that it does not believe that that the transaction will 

disrupt the market power of New Goodwill Investment in as much, the latter does not have control 

over Grays Distilling Ltd. It is highlighted that as per assessment, the Executive Director is of the 

view that New Goodwill Investment has material influence over Grays Distilling. The issue of control 

has been addressed in the above section on merger situation and is not repeated here.  

 The Executive Director believes that the transaction will increase the market power of New 

Goodwill Investment in the upstream market because there are only two suppliers which supply 

the totality of the market at the upstream level, namely Medine Distillery and Grays Distilling and 

three main players at the downstream level, namely New Goodwill Company, International 

 
196 Response of [] [Confidential] to the Statement of Issues 
197 Acronyms for New Goodwill Investment/New Goodwill Company/International Distillers 
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Distillers and Grays Inc which are controlled by two groups. The transaction, as explained, will 

confer controlling interest in Medine Distillery to New Goodwill Investment while the latter holding 

the capacity to materially influence the policy of the direct competitor of Medine Distillery, namely 

Grays Distilling. The transaction will therefore bring two direct competitors under further control 

as defined under the Act of one person, namely New Goodwill Investment. This will lessen 

competition in the upstream market significantly. 

 The transaction strengthening the market power of New Goodwill Investment stems from the fact 

that prior to the transaction, Medine Distillery already possesses an average market shares of 

72.59% in the upstream market for the supply of extra neutral alcohol. As was held in the case of 

AKZO v Commission, market shares of above 50% is indicative of market power198. Additionally, it 

has been found that the HHI of the said market prior to the transaction is at 5900, which again 

evidences concentration. The transaction therefore is likely to increase the market power of the 

interconnected body Medine Distillery/New Goodwill Investment, with the material influence that 

it holds on the remaining competitor in the same market.  

 As explained in this Report, Omnicane Bioethanol Distillery, despite operating in the market for the 

supply of extra neutral alcohol has a market shares of [0]% as it does not supply its product on the 

local market. The extent to which Omnicane Bioethanol Distillery poses an effective competitive 

constraint has also been assessed. It has been found that the main buyers of extra neutral alcohol 

are New Goodwill Company, International Distillers and Grays Inc and New Goodwill Company, 

International Distillers are related companies to New Goodwill Investment while Grays Inc is related 

to Grays Distilling. New Goodwill Investment and Terra Group are likely to consider the profitability 

of the whole supply chain rather than the upstream and downstream market separately. As such, 

any power at the upstream market is likely to factor that at the downstream. As has been explained 

earlier, it is unlikely that they will shift supply in the event of a 5-10% price increase at the upstream 

market. Further details have been provided in above sections.  

 Based on the sales figures provided by the three suppliers at the upstream, it has been found that 

the main buyer of extra neutral is New Goodwill Company which has a market share of [>30]% 

[Partly Confidential], followed by International Distillers and Grays Inc. which have each a market 

share of [<30]% [Partly Confidential]. The remaining buyers of extra neutral alcohol accounts for 

only about [<30]% [Partly Confidential]. With the main buyer of the extra neutral alcohol being 

 
198 [1979] ECR 461 



INV048 – Final Report   113 
 

[Non-Confidential] – COMPETITION COMMISSION  

related enterprises to New Goodwill Investment, it is reasonable to believe that in the event of a 

price rise by the interconnected body Medine Distillery/New Goodwill Investment, New Goodwill 

Company will not shift its purchases from Omnicane in view of the existing structural links. It is 

highlighted that the same party submits that ‘NGI/NGC/IDM199 are not sourcing from Omnicane due 

to their related party relationship with MDC and GDL200’ (Emphasis added).  

 Where the interconnected body Medine Distillery/New Goodwill Investment has control on New 

Goodwill Company, it can therefore be argued that Medine Distillery/New Goodwill Investment can 

exercise its market power in the market for the supply of extra neutral alcohol. It has also been 

explained that it is unlikely that Omnicane Bioethanol Distillery will cause significant competitive 

pressure on the market by shifting supply from export to local market. 

 Regarding the importation of extra neutral alcohol, though possible, same is not feasible. As 

explained in this Report, the Executive Director has gathered that same is expensive in terms of the 

shipping costs and the requirements of small bottlers do not suffice to import same. This has been 

explained above and is not repeated here. 

 While no complaints have been levied as at date against New Goodwill Investment/New Goodwill 

Company/International Distillers, the Executive Director believes that the transaction will entrench 

their market power in the downstream market where the market is already highly concentrated. 

The transaction will therefore substantially lessen competition in a market which is characterized 

by insufficient competition among the players.  

 It has been submitted that the transaction is to secure supply. The Executive Director has not 

contested the transaction itself but the fact that transaction is coupled with the acquirer having 

material influence over the main competitor of Medine Distillery.  

 It has been further submitted that ‘the rivalry between NGI/NGC/IDM on the one hand and Grays 

Inc/Grays Distilling on the other hand will not and is not likely to ever end as whereas the former 

will endeavour to maintain its market share in the downstream market, which is at the heart of its 

core business, the latter being part of a local conglomerate (TERRA) with its huge financial power 

will try its utmost to weaken NGI/NGC/IDM in the consumer market’201. The party additionally 

submits that ‘fierce competition will therefore, be a permanent feature with each side trying to 

 
199 Acronyms for New Goodwill Investment/New Goodwill Company/International Distillers 
200 Acronyms for Medine Distillery and Grays Distilling 
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exploit the weaknesses of the other … the main threat identified by MGI [sic]202  in this struggle is 

the supply chain’. The party submits that ‘the opportunity now afforded to New Goodwill 

Investment to strengthen this security of supply is to control Medine Distillery in order to be 

vertically integrated and thus giving it the means to fight its main competitor on a closer level 

playing field’203. 

 It is highlighted that the affected upstream and downstream markets are linked by virtue of the 

common shareholding between the players. While it is not disputed that New Goodwill 

Company/International Distillers and Grays Distilling are effectively direct competitors to Grays Inc 

in the downstream market and the Executive Director does not contest the transaction, the 

Executive Director has explained that the competition harms result from the fact that New Goodwill 

Investment is acquiring controlling interest in Medine Distillery while it holds material influence in 

the latter’s direct competitor namely Grays Distilling.  

Reduced incentive to compete 

 One the parties submits that fact there is no material influence of New Goodwill Investment on 

Grays Distilling, it cannot be said that the transaction may reduce the incentive of competition 

between Grays Distilling and Medine Distillery204. The party further submits the fact that there is 

another shareholder in Medine Distillery whose interest need also be protected cannot be 

overlooked.  

 The Executive Director is of the view that the reduced incentives to compete post the transaction 

stems from the fact that the transaction will cause New Goodwill Investment to have controlling 

interest in Medine Distillery while it holds a shareholding of 33.3% in Grays Distilling, which is a 

direct competitor to Medine Distillery. It is reiterated that the two main suppliers of extra neutral 

alcohol to bottlers of bottled rum are Medine Distillery and Grays Distilling. Given that any 

competitive attack by Medine Distillery on Grays Distilling may affect the profitability of the latter 

and in turn affect the profitability of New Goodwill Investment which has a controlling interest in 

Medine Distillery, New Goodwill Investment will have a lower incentive to trigger such competitive 

attack thus reducing the competition between Medine Distillery and Grays Distilling. The 

transaction conferring controlling interest of Medine Distillery on New Goodwill Investment, the 

 
202 Acronym for New Goodwill Investment 
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latter will be responsible for the former’s policy. While practically, New Goodwill Investment has 

the duty to protect the minority interests of EUDCOS, and New Goodwill Investment therefore may 

not be adopting any course of action which though profitable to it might harm the minority 

interests, the Executive Director believes that the fact remains that the transaction will confer upon 

New Goodwill Investment the power to adopt decisions which will amount to an abuse of its market 

power. The likelihood of New Goodwill Investment abusing its market power therefore exists.  

 Additionally, it is highlighted that in assessing the competition concerns to the investigation, the 

duty of New Goodwill Investment to protect the minority interests of EUDCOS does not suffice. This 

argument is buttressed by the fact that the Act itself prescribes that the acquisition of a minority 

interest suffices to create a merger situation where it confers material influence.  

 The Executive Director also believes that in not all instances will the interests of New Goodwill 

Investment and Grays Distilling diverge. There might be instances where it will be profitable for 

New Goodwill Investment and Grays Distilling not to compete and the concerns stem from these 

instances which will cause New Goodwill Investment and Grays Distilling to have reduced incentives 

to compete.  

 The party further submits that ‘given the price of extra neutral alcohol in the final product [(%)], 

[Confidential] will not have an increased market power and it cannot be said to materially 

influencing policies of Grays Distilling’205.  

 The computation of []% [Confidential] has been done on the total costs of producing 700ml of 

cane liquor and cane spirit/local rum where the excise duties and molasses tax represent []% 

[Confidential] of the total costs. The Executive Director believes that excise duties and molasses tax 

are not components on which bottlers can compete on as excise duties apply to all bottlers of rum. 

In this regard, the Executive Director believes that excise duties should not be factored in the total 

costs when computing the proportion of extra neutral alcohol in total costs. When taken as a 

proportion of costs excluding taxes, the cost of extra neutral alcohol represents []% 

[Confidential] and this is significant, the more so when extra neutral alcohol is an element on which 

bottlers compete. The Executive Director has gathered that bottlers consider the price of extra 

neutral alcohol to be an element which can affect their prices and hence, their competitivity. 
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  The Executive Director further believes that the exercise of market power results from the fact that 

both the upstream and downstream markets are linked through the common shareholding. Any 

exercise of market power in the upstream market is likely to affect the downstream market. It is 

further submitted that extra neutral alcohol is an essential input for the production of bottled rum. 

Any price increase in this essential input is therefore likely to affect the price of bottled rum. 

Additionally, the Executive Director believes that in the relevant market to the investigation, 

competition goes beyond prices and volumes. Market power is also derived from factors which 

include barriers to entry, customer loyalty and the absence of countervailing buyer power.  

Vertical effects/ foreclosure 

 In its  response to the Statement of Issues on the potential for vertical foreclosure post-merger, it 

has been argued that New Goodwill Investment and International Distillers will not only be secured 

in the supply of extra neutral alcohol from Medine Distillery but will also face strong competition 

from the vertical integration of Grays Distilling and Grays Inc206. Their vertical integration will be 

further enhanced with the opening of 10 specialised boutiques in different parts of the island. It has 

been further submitted that New Goodwill Investment does not have such access to those 

boutiques for disposing its products. This will therefore preclude the potential for vertical 

foreclosure as in view of strong competition in the downstream market. 

 The Executive Director believes that the effects of vertical foreclosure do not relate to New 

Goodwill Investment and International Distillers but to all small bottlers and potential bottlers 

where the transaction will increase the ability of Medine Distillery and Grays Distilling to engage in 

vertical foreclosure. The Executive Director is also of the view that the transaction may also result 

in customer foreclosure, in view of the fact that International Distillers and New Goodwill Company 

jointly has about [>30]% shares [Partly Confidential] for the supply of bottled rum and are in a 

monopsony position in the market for the acquisition of extra neutral alcohol. Following the 

transaction, with higher shares in Medine Distillery, New Goodwill Investment may have the 

incentive to divert all or more of its procurement of extra neutral alcohol, through International 

Distillery and New Goodwill Company to Medine Distillery thus potentially resulting in customer 

foreclosure. Grays Distilling and Grays Inc may therefore themselves be foreclosed from the 

relevant markets. The Executive Director has gathered that the specialised boutiques mentioned 
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by New Goodwill Investment do not sell rum branded products which are relevant to this 

investigation. 

 New Goodwill Investment stated in its comments that it is extremely unlikely that the minority 

shareholder, being New Goodwill Investment, would have any influence on the decision- making 

process of the majority in the favour of New Goodwill Investment. It was also highlighted that Grays 

Distilling did not express any concern that New Goodwill Investment will control Medine Distillery 

post-merger and New Goodwill Investment will not derive any unfair advantage, from its 

shareholding in Grays Distilling. 

 The manner according to which New Goodwill Investment has material influence on Grays Distilling 

has been explained earlier and will not be repeated here.  

 It was also argued by New Goodwill Investment that there are many bottlers/suppliers of competing 

brands of rum who operate in the same segment of the downstream market, and therefore the 

control of Medine Distillery by New Goodwill Investment “will not change in any way the structure 

of the downstream market where competition is rife and no abuse of any player is possible”. 

 It has been explained in this Report that while there are many bottlers/suppliers of competing 

brands of rum, the main brands are marketed by International Distillers and New Goodwill 

Company, which as already mentioned jointly hold market shares about [>30]% shares [Partly 

Confidential] and are likely to be enjoying a dominant position.  

  It has been submitted that because New Goodwill Investment has no control or influence over 

Grays Distilling, it cannot induce Grays Distilling to engage in the foreclosure of rivals in the 

upstream market207.  

 The Executive Director assessed the possibility and extent of vertical foreclosure by Medine 

Distillery and Grays Distilling post-merger, in particular the possibility of foreclosing downstream 

rivals from the supply of extra neutral alcohol. Following assessment and taking into consideration 

the comments of New Goodwill Investment and Grays Distilling, the Executive Director is of the 

opinion that the transaction will increase the ability of Medine Distillery and Grays Distilling to 

engage in vertical foreclosure, with regards to input foreclosure. However, the Executive Director 
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opined that the extent of vertical foreclosure (input foreclosure) would be constrained by 

Omnicane Bioethanol Distillery. 

 With respect to customer foreclosure, the Executive Director assessed the incentive for New 

Goodwill Investment to buy extra neutral alcohol from Medine Distillery and to foreclose Grays 

Distilling from the market. The Executive Director is of the opinion that New Goodwill Investment, 

being a monopsonist with a market share of over 60%, could alter its purchasing behavior such that 

Medine Distillery becomes its main supplier. The possibility of engaging in such vertical customer 

foreclosure is higher, post-transaction. 

Coordinated effects 

 One of the parties has submitted that because New Goodwill Investment does not have material 

influence on Grays Distilling, there is no risk of coordination since the market fundamentals are not 

expected to change with same players being on the market pre and post the transaction. The party 

further submits that New Goodwill Investment will, as a client of Grays Distilling, have access to 

Grays Distilling pricing and there will no change in competition both upstream or downstream. 

 The Executive Director has explained that at the upstream level there are two main suppliers which 

are Medine Distillery and Grays Distilling. Nonetheless, following the transaction, although New 

Goodwill Investment will bring these companies under further control, Medine Distillery and Grays 

Distilling will remain two distinct companies.  

 Although previously New Goodwill Investment had a visibility on the activities of Grays Distilling, 

now it can use that information in Medine Distillery as it can following the transaction control 

Medine Distillery.  

 Importantly, its incentive to coordinate will be much higher than that of EUDCOS, as New Goodwill 

Investment is also a shareholder of the main competitor of Medine Distilery. Not only would its 

incentive to coordinate be higher, but also its ability to such coordination by virtue of the fact that 

it will be present on the Board of Grays Distilling.  

 It is further highlighted that in view of the homogeneity of the products of Medine Distillery and 

Grays Distilling, the likelihood of coordination is accentuated. The risk of coordination in the market 

cannot be therefore be ignored in view of the market characteristics.  

 Concerning price visibility, as a client of supplier, that client will have visibility on its own price. 

However, when it is present on the Board of the supplier, it will have higher visibility on the price 
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of its competitors and also the future pricing strategy of that company. As such, the transparency 

that New Goodwill Investment will have on Grays Distilling as a shareholder with Board 

representation will be much higher than that typical of a client.  

 It has been submitted that ‘there are different shareholding in all the companies and coordination 

will be to the detriment of minority shareholders’. 

 Coordination aims to maximise the profits of the parties to the coordination by achieving a collusive 

outcome. As such they are not necessarily to the detriment of minority shareholders of the 

companies party to the coordination.  

 It has been submitted that because New Goodwill Investment does not have material influence on 

Grays Distilling, the transaction will not increase the risk of coordination across the industry 

(upstream and downstream markets) to the detriment of competition at the downstream market.  

 The Executive Director believes that following the transaction, the incentive and ability for New 

Goodwill Investment to coordinate industry-wide would be higher than the incentive and ability for 

EUDCOS to coordinate industry-wide as New Goodwill Investment has interests in Grays Distilling 

which is the supplier of Grays Inc. Given on the one hand the shareholding of New Goodwill 

Investment in International Distillers and New Goodwill Company and the other hand the supplier 

of Grays Inc, that is Grays Distilling, New Goodwill Investment will be in a position to directly and 

indirectly influence conduct on the whole market and by virtue of its widespread interest, which 

will be reinforced by the transaction, will more likely consider maximizing profit of the whole 

market and not to engage in fierce competition to the detriment of their combined profitability. 

Collusive equilibrium in the downstream market is likely to be more achievable and sustainable. 

Comments to the response on the parties on the Provisional Findings Report 

[] [Confidential] 

 [] [Confidential] submitted its comments on the Provisional Findings Report, through its legal 

representative, on 6th November 2019.  

 At paragraph 3 of its response to the Provisional Findings Report, [] [Confidential] submits that 

‘the provisional views / conclusions reached by the Executive Director as regards — 

i. The material influence which NGI exercises on Grays Distilling through its shareholding of 33.3% 
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ii. The market share threshold at both the upstream and downstream level of potential markets 

being met 

iii. The potential competition concerns (substantial lessening of competition) that may arise 

following the transaction 

iv. The existence of significant barriers to entry and expansion at both the downstream and 

upstream levels 

v. The non-existence of off-setting public benefits 

are misconceived and cannot, therefore, stand inasmuch as a number of important legal provisions 

— and, incidentally their bearings and underlying philosophy — have been overlooked and had, 

accordingly, not been taken into account by the Executive Director whilst directing his mind to the 

issues’. 

 [] [Confidential] further states at paragraph 4 of its response to the Provisional Findings Report 

that ‘the said legislations would include but not be limited to — 

i. The Mauritius Cane Industry Authority (Sale Price of Molasses) Regulations, 2019 [GN No 

39 of 2019] 

ii. The Sugar Industry Efficiency Act, 2001 [Act No 20 of 2001] 

iii. The Mauritius Cane Industry Authority Act, 2011 [Act No 40 of 2011] 

iv. The Excise Regulations, 1994 [GN 102/1994] 

v. The Public Health (Prohibition on Advertisement, Sponsorship and Restriction on Sale and 

Consumption in Public Places, of Alcoholic Drinks) Regulations 2008 [GN 1/2009]’ 

 [] [Confidential] submits at paragraph 5 of its response to the Provisional Findings Report that 

the analysis, conclusion and recommendations reached by the Executive Director within the 

upstream market cannot stand in view of the fact that: 

(a) By virtue of the Mauritius Cane Industry Authority (Sale Price of Molasses) Regulations, 

2019, there is a maximum price control on the price of molasses. Regulation 2 of the 

aforementioned Regulations provides that - 
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‘For the purpose of section 15C(2)(c) of the Sugar Industry Efficiency Act, the price of molasses 

sold to distiller-bottlers producing potable alcohol for the domestic market or any person using 

molasses to produce syrups and beverages shall not exceed 3,500 rupees’. 

(b) The production of all goods where ethanol is used as an ingredient is subjected to control. 

New Goodwill Investment draws the attention of the Executive Director to section 15B of the 

Sugar Industry Efficiency Act 2001 which provides: 

15B. Ethanol and Molasses Framework 

(1) The Mauritius Cane Industry Authority shall develop and monitor an Ethanol and 

Molasses Framework. 

(2) The objectives of the Ethanol and Molasses Framework shall be to provide value 

addition from ethanol obtained from molasses or from any other raw material obtained 

from sugar cane, such as — 

(a) the mandatory blending of ethanol with mogas; 

(b) the production of goods where ethanol is used as a substrate or an 

ingredient; and 

(c) the production of beverages and syrups from molasses.  

(c) The Mauritius Cane Industry Authority is vested with wide powers, and is statutorily 

empowered to determine the revenue accruing to a planter from the sale of molasses (per ton) 

and, incidentally, the sale price of molasses to distillers producing ethanol for blending or export 

or potable alcohol for export. [] [Confidential] draws the attention of the Executive Director to 

section 15C of the Sugar Industry Efficiency Act 2001. 

(d) The functions of the Mauritius Cane Industry Authority as prescribed under section 5 of 

the Mauritius Cane Industry Authority 2011 include to 

(rd) determine, under the Sugar Industry Efficiency Act, the sale price of molasses to distillers 

producing ethanol for blending or export or potable alcohol for export; 
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(re) establish, under the Sugar Industry Efficiency Act, the Joint Molasses Allocation Committee for 

the allocation of molasses between distilleries; 

… 

(rg) provide value addition from ethanol obtained from molasses or from other raw material 

obtained from sugar cane, develop and monitor the Ethanol and Molasses Framework referred to 

in the Sugar Industry Efficiency Act 

(e) The supply and allocation of molasses to distillers are prescribed by law and the allocation 

of molasses to distillers are governed by the principles of equal saturation of distilleries, based on 

their installed capacity as at 1 January 2016. [] [Confidential] draws the attention of the 

Executive Director to section 15D of the Sugar Industry Efficiency Act 2001. 

(f) The removal and transportation of molasses within Mauritius are subjected to stringent 

controls where molasses cannot be removed from one place to another in Mauritius unless the 

sanction of the Director General is obtained, be it as regards the dates and the times. New 

Goodwill Investment draws the attention of the Executive Director to Regulation 12 and 23 of the 

Excise Regulations 1994. 

 The Executive Director is of the view that the arguments provided by [] [Confidential] do in no 

way demonstrate how the provisional findings of the Executive Director was wrong and does not 

affect the provisional findings. These are further explained below.  

 It appears that [] [Confidential] contention at paragraph 5 of its response to the Provisional 

Findings Report is that there are legislations which regulate the production and sales of molasses 

and alcoholic products and that the Executive Director has not given due consideration to those 

legislations. The Executive Director highlights that in his assessment relevant legislations have been 

factored in where relevant.  

 During his investigation information has been gathered from various regulatory bodies, including 

the Mauritius Revenue Authority and the Mauritius Cane and Industry Authority. How the 

regulatory framework affects the investigation has also been taken into account. For instance, refer 

to paragraph 2.40 - 2.44 of this report.  
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 It is further highlighted that although [] [Confidential] has laid out a series of regulations it has 

not clearly stated how they would affect the findings of the investigation or how they demonstrate 

that the findings of the Executive Director are wrong. The Executive Director is of the view that the 

legislations where relevant have already been factored on the Report.  

 The arguments of [] [Confidential] rely heavily on the fact that production and sale of molasses 

is regulated, in that among others, the price of molasses is regulated, distribution of the revenue 

generated from sales of molasses is regulated, the allocation of molasses to distillers is regulated, 

the transportation, production and logistics around molasses are regulated. While it has been 

pointed out that molasses is a raw material from which distillers produce extra neutral alcohol, the 

focal upstream product of the assessment is the supply of extra neutral alcohol produced from 

molasses used as input for the production of bottled rum. The affected market to this investigation 

is therefore not the supply or acquisition of molasses.  

 The Executive Director has gathered that the market for the supply of molasses is regulated 

whereby the Mauritius Cane Industry Authority inter alia determine, under the Sugar Industry 

Efficiency Act, the sale price of molasses to distillers producing ethanol for blending or export or 

potable alcohol for export and establish, under the Sugar Industry Efficiency Act, and the Joint 

Molasses Allocation Committee for the allocation of molasses between distilleries. 

Notwithstanding, the Executive Director has gathered that the market for the supply of extra 

neutral alcohol is not subjected to any regulatory price control. The Executive Director has however 

gathered under the Excise Act, the MRA has stringent control over the amount produced and sold 

on the local and export market.  

 The Executive Director has gathered that each distillery is free to determine the price at which it 

sells its extra neutral alcohol to bottlers in Mauritius. Information gathered shows that the prices 

at which distillers sell their respective extra neutral alcohol indeed vary across distillers.  

 Hence the substantial lessening of competition likely to arise from this transaction has been 

assessed in relation to each of the affected market. The vertical concerns likely to arise from the 

transaction in terms of input have been assessed in relation to the relevant downstream market, 

being the downstream market for the supply of bottled rum (local rum, cane spirit and cane liquor) 

in Mauritius. The relevant input is extra neutral alcohol, rather than molasses. 

 It is further highlighted that the fact that a product or sector is regulated does not mean that 

competition in that sector is regulated. The regulations that exists allow competition to occur.  
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 [] [Confidential] further states at paragraph 5.6 of its comments to the Provisional Findings 

Report that within the downstream market, the enactment of the Public Health (Prohibition on 

Advertisement, Sponsorship and Restriction on Sale and Consumption in Public Places, of Alcoholic 

Drinks) Regulations 2008 - ON 1/2009 depicts the clear intent of the legislator — and, incidentally, 

the underlying philosophy behind these Regulations — to curtail alcohol consumption (i.e to restrict 

supply and contain demand) through a series of measures, including: 

i. Prohibition of any form of advertisement for the sale or consumption of alcoholic 

drinks [Reg. 3] 

ii. Prohibition of any form of sponsorship in relation to an alcoholic drink or a brand  

name or brand associated with an alcoholic drink [Reg.4] 

iii. Prohibition of consumption of alcohol in a public place* [Reg. 5(a)] 

iv. Prohibition of consumption of alcohol on or in the vicinity of business  

premises which hold an 'off licence' for the sale of alcoholic drinks [Reg. 5(b)(i)] 

v. Prohibition of consumption of alcohol outside opening time on or in the  

vicinity of business premises which hold an 'on licence' for the sale of alcoholic 

drinks [Reg. 5(b)(ii)] 

vi. Prohibition of displaying alcoholic drinks within any part of a point of sale,  

other than dedicated areas [Reg.6] 

vii. Obligation for all alcoholic drinks to bear health warning labels — in both  

English and French — indicating that an excessive consumption of alcoholic drinks 

causes serious health, social and domestic problems [Reg. 7] 

viii. Obligation for every seller of an alcoholic drink to conspicuously post inside  

the point of sale a prominent message in English, French or Creole informing the 

public - 

(a) that the sale of alcoholic drink is prohibited to minors; 

(b) that an excessive consumption of alcoholic drinks causes serious health, 

social and domestic problems. [Reg. 8] 
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 While it appears from the enactments regulating the consumption of alcohol that the intent of the 

legislator is to dissuade the consumption of alcohol in the downstream market for the supply of 

bottled rum (local rum, cane spirit and cane liquor) in Mauritius, that does not mean that it 

eliminates competition or leaves no room for competition. The Executive Director is of the view 

that the latter regulations do not regulate competition in the latter market.  

 The ban on advertisement for the sale and consumption of alcoholic drinks although most probably 

intended to prevent promotion of consumption of alcohol, is also likely to act as a barrier to entry 

into the market. The Executive Director highlights that the ban on advertisement for the sale and 

consumption of alcoholic drinks has been factored in the assessment of the Executive Director. The 

Prohibition of any form of advertisement for the sale or consumption of alcoholic drinks for instance 

has been assessed as a barrier to entry in the downstream market.  

 [] [Confidential] further submits that paragraph 6 (v) of its response to the Provisional Findings 

Report that the ‘remedies which are set out in the recommendations made by the Executive Director 

could, by their nature, be construed as a scheme to favour, safeguard and / or better promote the 

commercial interests of Grays Distilling - which has, as its main shareholder, Terra Brands Ltd — and 

to flout the principles of equality and fairness’.  

 The Executive Director highlights that the assessment of the substantial lessening of competition 

within merger control provisions of the Act analyses the effects of the transaction on the state of 

competition, as compared to the situation absent the transaction (the counterfactual). Paragraph 

1.6 of the Competition Commission Guidelines on Mergers provides that the SLC test is about 

effects of the merger, not motives where even if the intention of the parties is not to reduce 

competition through the transaction, a substantial lessening of competition results from the 

transaction, the Competition Commission will intervene to address the substantial lessening of 

competition. To this end, the assessment and remedies are not geared towards balancing market 

power of the players of the market but to prevent a substantial lessening of competition.  

Additionally, the Executive Director further stresses that a substantial lessening of competition is 

resulting from the fact that New Goodwill Investment is acquiring 66.6% shareholding in Medine 

Distillery while holding 33.3% shareholding in Grays Distilling; and not by the only fact that New 

Goodwill Investment is acquiring a majority shareholding in Medine Distillery. 

 [] [Confidential] states at paragraph 6(vi) that the Executive Director ought to have come to the 

conclusion that, 
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(a) There would be no reduced incentive for Grays Distilling and Medine Distillery to 

compete with each other. 

(b) New Goodwill Investment shall not and cannot be conferred any market power 

(c) There is no risk of coordination at upstream market 

(d) There is no risk of industry wide coordination (upstream and downstream 

markets combined) 

(e) There is no possibility of vertical foreclosure 

 The Executive Director is of the view that the above conclusions of [] [Confidential] have not 

been well substantiated. The only substantiating argument appears that the sector is regulated 

which issue has been addressed above.  

 The assessment of whether New Goodwill Investment holds material influence on Grays Distilling 

has been assessed in accordance with the provisions of the Act. The assessment is laid down at 

chapter 4 of this Report, where it has been found that by virtue of the level of shareholding of 33.3% 

coupled with the provisions of the Constitution of Grays Distilling, the Board representation of New 

Goodwill Investment in Grays Distilling, and the status and expertise of New Goodwill Investment 

in the rum industry, New Goodwill Investment is likely to have material influence on Grays Distilling. 

Notwithstanding, paragraphs 4.54 and 4.55 of the report analyses that even if the argument of New 

Goodwill Investment that it does not have material influence on Grays Distilling is factored in the 

assessment, the fact that there will be a merger situation through the transaction between New 

Goodwill Investment and Medine Distillery, the shareholding in Grays Distilling as factored in the 

analysis  will lead to a very similar assessment as in this report.   

 Regarding the assessment of the market shares, [] [Confidential] further submits that ‘Given that 

the installed capacity of Medine Distilleries Co Ltd — as at 1 January 2016 — has been determined 

by the 'Joint Molasses Allocation Committee' at 20%, the supply and allocation of total molasses to 

Medine Distilleries Co Ltd cannot and / or do not, in any given year, exceed 20%’ and consequently, 

the market shares of Medine Distillery does not meet the statutory market shares of 30%.  

 The Executive Director reiterates that the relevant upstream market is not the market for 

acquisition of molasses but the market for supply of extra neutral alcohol in Mauritius, which is a 

separate market from the market for acquisition of molasses. The market share for production of 
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extra neutral alcohol and that of the acquisition of molasses may vary for several reasons, for 

example cane production.  

 The Executive Director submits that the respective figures for market shares have been computed 

based on the submissions of all the parties themselves. As mentioned in the market definition 

section of the Report, the Executive Director is of the view that the market for the supply of extra 

neutral alcohol should be confined to supply in Mauritius, and as such exports must be excluded. 

Indeed, the Act provides that supply of goods shall be construed as supply of goods in Mauritius 

(Section 3).  As such, it does not appear appropriate to factor sales of extra neutral alcohol outside 

of Mauritius (export) in the calculation of market shares. Therefore, the Executive Director if of the 

view that for the purpose of calculating market shares, section 48 when referring to supply of goods, 

refers to supply of goods in Mauritius. Given that the three distillers sell different amount of extra 

neutral alcohol locally and in the export market, their market share for the supply of extra neutral 

alcohol in Mauritius will be different from what they produce. Thus, even if the market share for 

acquisition of molasses equates to that of supply of extra neutral alcohol, the market share in the 

relevant market will not equate to that of acquisition of molasses.    

 As stated in the Report, even if export is factored in the calculation of market shares, the combined 

market share of Medine Distillery and Grays Distilling exceed 30%. Section 48 (a) of the Act provides 

that a merger situation shall be subject to review, inter alia, if all the parties to the merger, supply 

or acquire goods or services of any description, and will following the merger, together supply or 

acquire 30 per cent or more of all those goods or services on the market. Given that New Goodwill 

Investment will be bringing Medine Distillery and Grays Distilling under its control, the combined 

market share of these suppliers can be considered for the purpose of the market share calculation. 

 It is further submitted that even if it is assumed that the market share threshold for the supply of 

extra neutral alcohol is not met (which is not the case) by Medine Distillery and Grays Distilling, the 

fact that New Goodwill Investment through New Goodwill Company and International Distillers has 

a market share above 30% in the supply of bottled rum in Mauritius, suffice to make the merger 

situation meet the market share requirement under the Act. Section 48 of the Act provides that a 

merger situation shall be subject to review, inter alia, if one of the parties to the merger alone 

supplies or acquires prior to the merger, 30 per cent or more of goods or services of any description 

on the market.  
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  [] [Confidential] further submits at paragraph 7 of its response to the Provisional Findings 

Report that even if the Commission reach a finding that the transaction could lead to adverse effects 

for competition (and which, for the avoidance of any doubt, cannot be the case), it submits that 

section 50(3)(b) of the Competition Act 2007 ought to find its application and that the Commission 

should then come to the conclusion that the stringent state of all applicable legislations would not 

warrant any remedial action of the type and nature which are set out in the Provisional Findings 

Report.  

 It is submitted that this Report has assessed potential efficiencies and off-setting public benefits as 

listed at section 50 of the Act are present. While neither New Goodwill Investment nor Medine 

Distillery have put forward offsetting public benefits which will result from the transaction, the 

Executive Director has assessed two potential benefits which may result from the transaction, 

namely (i) the shareholding of New Goodwill Investment in Grays Distilling will allow New Goodwill 

Investment to secure its source of supply and (ii) the avoidance of double marginalization. These 

have been addressed in the Report and is not repeated here. 

 In view of the above, the Executive Director is of the view that the submissions by [] 

[Confidential] does not warrant amending the Provisional Findings.  

Comments from [] [Confidential] 

 []  [Confidential] submitted its comments to the Provisional Findings Report on 6th September 

2019. []  [Confidential] highlights in its comments that it has provided its views to the findings 

and proposed remedies in its previous correspondences (its comments to the Statement of Issues 

report) and will not reiterate same. 

 The Executive Director responds to the comments of [] [Confidential] where relevant here. 

 [] [Confidential] contends that paragraph 5.21 wrongly points out ‘the extra neutral alcohol 

produced by Omnicane Bioethanol Distillery is 100% the same as that produced by Grays Distilling. 

Although the products can be interchangeable, we strongly challenge the "100% the same" as the 

products are chemically different and substantiated by analysis’. 

 The relevant paragraph has been amended to reflect this comment. 

 []  [Confidential] further submits that ‘In Mauritius, based on a few decades experience in the 

drinks industry and backed by consumer surveys and statistics, and as previously stated, consumers 

do switch between categories of drinks contrary to assumptions made in paragraph 7.30’. 
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 The information gathered by the Executive Director during the course of this investigation points 

towards the conclusion that bottled rum forms part of a separate market on its own within the 

broad category of market for other alcoholic drinks. This is based on information gathered from 

retailer supermarket and hypermarkets of alcoholic products and bottlers of alcoholic spirits. It is 

to be noted that not all types of switching between different products would make those products 

substitutable within the meaning of a market definition exercise.  

 []  [Confidential] submits that ‘in paragraph 7.59 there seems to be a misunderstanding, whereas 

Grays operates 10 premium wine et spirit shops, branded 20/Vin, and these outlets do not sell 

mainstream rum and local rum. The 20/Vin are a complementary offer to supermarkets and do not 

sell the brands your report and findings mention’. 

 The relevant paragraph has been amended to reflect this comment. 
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8. Directions and remedies 

 Where the Commission determines that a transaction amounts to a merger situation as defined 

under the Act and the merger situation is likely to result, in a substantial lessening of competition 

within a market for goods or services, the Commission is empowered by virtue of section 61 of the 

Act to impose on the parties relevant directions.  

 The previous chapters have demonstrated that the transaction qualifies as a merger situation within 

the meaning of the Act and that it is likely to substantially lessen competition in the market for the 

supply of extra neutral alcohol and the market for the bottling and supply of bottled rum.   

 This chapter details the statutory framework in relation to remedies for merger control which the 

Commission may impose on a merger transaction which is likely to result in a substantial lessening 

of competition. It then sets out the possible remedies which the Executive Director believes would 

address the specific competition concerns identified in this Report, for the Commission’s 

consideration. 

 It is to be noted that in general remedies may vary depending on whether the transaction has been 

completed or not. Indeed, as explained in this chapter, the Act provides for the nature of remedies 

that can be imposed for each of prospective mergers and completed mergers.  

 In this case, Mr. Li Wan Po, on behalf of New Goodwill Investment has confirmed on 8th August 2019 

that the transaction between New Goodwill Investment and Medine Distillery had not been 

completed as at that date. Nonetheless, the remedies recommended by the Executive Director in 

this Report are not affected by the fact that the transaction has been completed or not.   

Statutory Framework 

 Section 61 of the Act relates to remedies in merger control. Section 61 (1) of the Act provides that 

where the Commission determines, after investigation that - 

a) an enterprise is a party to a merger situation; and 

b) the creation of the merger situation has resulted, or is likely to result, in a substantial 

lessening of competition within a market for goods or services, the Commission may give the 

enterprise such directions as it considers necessary, reasonable and practicable to - 

i. remedy, mitigate or prevent the substantial lessening of competition; and 
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ii. remedy, mitigate or prevent any adverse effects that have resulted from, or are 

likely to result from, the substantial lessening of competition. 

 Section 61(2) and (3) list two types of remedies depending on whether the merger is prospective 

or has been completed.  

 Section 61(3) of the Act provides that in the case of a prospective merger, a direction may require 

an enterprise to: 

a) desist from completion or implementation of the merger insofar as it relates to a market 

in Mauritius; 

b) divest such assets208 as are specified in the direction within the period so specified in the 

direction, before the merger can be completed or implemented; 

c) adopt, or desist from, such conduct, including conduct in relation to prices, as is specified 

in the direction as a condition of proceeding with the merger. 

 Section 61(3) of the Act provides that in the case of a completed merger, a direction may require 

an enterprise to - 

a) divest itself of such assets as are specified in the direction within the period so specified 

in the direction; 

b) adopt, or to desist from, such conduct, including conduct in relation to prices, as is 

specified in the direction as a condition of maintaining or proceeding with the merger. 

 As such, the Commission is empowered to impose any remedial measures which are designed in 

such a manner as to mitigate or prevent the substantial lessening of competition by either requiring 

the parties to refrain from completing the transaction or divest of certain assets, including shares 

to proceed with the transaction, or remedies which relate to a specific conduct including conduct 

in relation to prices. 

 The Competition Commission Guidelines on Remedies and Penalties (Guidelines 6) provide the 

framework for the selection of the remedy. Paragraph 3.3 of the Guidelines 6 provides that the 

Competition Commission should select a remedy which is effective, timely and the costs of 

implementing same should be proportional to the expected benefits of the remedy. 

 
208 Assets is defined at section 2 of the Act to include ‘all the tangible assets of the enterprise, including its shares, 
other financial securities and brands’. 
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 In relation to the effectiveness of the remedy in merger control, Guidelines 6 provide that 

‘effectiveness will be judged according to a remedy’s likely effect on the state of competition in the 

relevant market, and the adverse effects resulting from any weakness of competition’209. Guidelines 

6 further provide that ‘in seeking an effective and comprehensive solution, the Competition 

Commission will normally strongly prefer remedies which enhance or protect the process of 

competition, rather than those which attempt to deal with the adverse effects of a failure of 

competition’. 

 Paragraph 3.10 of the Guidelines 6 additionally provides that ‘where a substantial lessening of 

competition arises from a structural change in the relevant market, the Competition Commission 

will always consider a structural solution as a possible remedy’. 

 The purpose of remedies is to remedy, mitigate or prevent the adverse effects on competition that 

are likely to result from the transaction as have been identified by the Executive Director.  

 The principle of ‘timeliness’ implies that the Commission will prefer remedies that act swiftly to 

deal with problems it has identified, over those that operate only after a delay. However, timeliness 

and effectiveness of remedies may be in conflict, if the most effective remedies operate only over 

the longer term. In particular, remedies that aim to increase the degree of competition in a market 

by encouraging entry are likely to be quite slow in acting to correct a failure of competition. In such 

circumstances, the Commission may need to balance effectiveness against timeliness, although it 

may instead adopt a package of remedies which both provide for short-term improvements and a 

more comprehensive long-term solution. 

 The Executive Director will consider the ‘proportionality’ of the costs of any remedy it imposes to 

the benefits it expects to result from the operation of that remedy. It would not be sensible to 

impose remedies if the costs of those remedies are out of proportion to any benefits that can be 

expected to emerge from them. It should not be assumed that the lowest-cost remedy will be 

chosen. The Executive Director’s primary focus will be on the effectiveness (and timeliness) of 

different remedies, and a more effective remedy will normally be preferred to a less effective one 

even if its costs are higher.  

 The Executive Director will normally seek to apply remedies in the relevant markets identified in his 

Report. In most cases, anticompetitive conduct and the effects of that conduct will occur in the 

 
209 Paragraph 3.5 of Competition Commission Guidelines 6 
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same relevant market. However, in some cases behaviour in one relevant market may have adverse 

effects on another. In such circumstances, the Executive Director may apply remedies in all relevant 

markets.  

Remedy/Direction 

 In view of the material influence held by New Goodwill Investment in Grays Distilling and the 

transaction will bring Medine Distillery under the control of New Goodwill Investment, thus bringing 

Medine Distillery and Grays Distilling under common control, the Executive Director is of the view 

that the transaction is likely to: 

(a) Reduce the incentive for Grays Distilling and Medine Distillery to compete,  

(b) Increase the market power of Medine Distillery /New Goodwill Investment in the market 

for the supply of extra neutral alcohol, 

(c) Result coordination in the market for the supply of extra neutral alcohol; 

(d) Result in industry-wide coordination in the market for the supply of bottled rum and extra 

neutral alcohol; and 

(e) Result in vertical concerns. 

 The above listed concerns are further accentuated by the fact that the upstream and downstream 

markets are linked by virtue of the common shareholding between the players such that the 

substantial lessening of competition identified from the transaction in the upstream market is likely 

to affect the downstream market as well.  

 The above concerns emanate from the fact New Goodwill Investment is also a shareholder of Grays 

Distilling. Had New Goodwill Investment not been a shareholder of Grays Distilling, most of the 

competition concerns would have not arisen or would not have been substantial. As mentioned 

earlier, as counterfactual, EUDCOS is the majority shareholder of Medine Distillery. Very similar to 

New Goodwill Investment, EUDCOS also has shares in International Distillers and New Goodwill 

Company. The transaction is changing the majority shareholding in Medine Distillery from EUDCOS 

to New Goodwill Investment. The main difference in the market and competitive structure here is 

that contrary to EUDCOS, New Goodwill Investment has shares in one of the main competitors of 

Medine Distillery, namely Grays Distilling.  
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 As such to mitigate the substantial lessening of competition that will occur through the transaction, 

the state of competition that prevailed prior to the transaction should be restored. Prior to the 

transaction, as explained, EUDCOS is the majority shareholding of Medine Distillery and EUDCOS 

does not have any shareholding/influence in Grays Distilling. Given that the causes of the 

substantial lessening of competition identified emanates from the fact that New Goodwill 

Investment holds 33.33% shares in Grays Distilling, and which was not held by EUDCOS, it appears 

reasonable to address this cause of concern. As such, a divestment of the shares of New Goodwill 

Investment in Grays Distilling will render the market structure and state of competition close to the 

state it was before the transaction. That is, the majority shareholder of Medine Distillery will not 

have any shareholding/material influence in Grays Distilling. 

 Such a divestment will also allow the transaction, that is New Goodwill Investment to become 

majority shareholder of Medine Distillery, and consequently permit New Goodwill Investment to 

secure its source of supply as it submitted while preserving the state of competition.  

 The Executive Director is of the view that the divestiture of all shareholding held by New Goodwill 

Investment in Grays Distilling, thus removing any ownership link and associated rights held by New 

Goodwill Investment,  would be effective in addressing the substantial lessening of competition as 

has been identified to result from the transaction.  

 The Executive Director is of the opinion that the divestiture of the shareholding held by New 

Goodwill Investment in Grays Distilling is necessary, reasonable and practicable in order to remedy 

the substantial lessening of competition which is likely to result in both the upstream and 

downstream markets. It can be noted that divestment is considered to be the most effective 

remedy to restore competition where through the divestment either a new competitor emerges, 

or an existing competitor is strengthened. Paragraph 22 of the European Commission’s Notice on 

Remedies provides that ‘where a proposed concentration threatens to significantly impede effective 

competition the most effective way to maintain effective competition, apart from prohibition, is to 

create the conditions for the emergence of a new competitive entity or for the strengthening of 

existing competitors via divestiture by the merging parties’210.  

 The divestiture of the shareholding held by New Goodwill Investment in Grays Distilling will lead to 

the elimination of any overlap between New Goodwill Investment and Grays Distilling in the market 

 
210 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:267:0001:0027:EN:PDF Accessed 12 August 
2019 

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2008:267:0001:0027:EN:PDF
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for the supply of extra neutral alcohol. The European Commission considers that a remedy which 

eliminates an overlap in its entirety, or at least in a significant part, is generally considered likely to 

solve the competition concerns resulting from a horizontal merger211. Additionally, the divestment 

will also remove the links which exist between the parties given that the links themselves are 

contributing to the competitive concerns raised by the transaction.  

 In the merger case of Veba/Degussa212, the European Commission found that one of the affected 

markets was the market for fumed silica and the transaction would have created a dominant 

position of VEBA/Degussa on that market. The Commission found that the latter affected market 

was very concentrated comprised of three players, including Degussa. The target through its stake 

in the joint venture, has an interest in Cabot/Hüls, one of the two production plants operated by 

the acquirer’s Degussa’s biggest competitor in Europe. On the facts of the case, the European 

Commission concluded that the transaction will create a structural link between the joint venture 

Cabot/Hüls and Degussa such that the transaction would significantly weaken the position of Cabot 

as an independent competitor in the market for fumed silica.  

 The European Commission was of the view that there existed a high level of transparency in the 

market in view of the homogeneity of the product and through the contractual relations between 

Veba and Cabot/Hüls, Veba/Degussa would always be informed about the pricing behaviour of 

Cabot on the market for fumed silica and could adapt its pricing behaviour accordingly213. The 

European Commission also considered that the merged enterprise would benefit directly from a 

higher price level for the fumed silica sold by Cabot and could also obstruct price competition 

between Cabot and Veba/Degussa. The European Commission further considered that the market 

was subject to high barriers to entry and that no new competitor has entered the market in the last 

five years. The market position of the remaining competitor would no longer be sufficient to 

generate effective competitive pressure and to prevent Veba/Degussa from acting independently 

of customers and competitors on the market. The European Commission approved the merger 

transaction subject to the target undertaking to dispose its shareholding in the enterprise. 

 The Executive Director is of the view that divestment of the shares of New Goodwill Investment will 

be a reasonable remedy to mitigate any substantial lessening of competition which may happen 

 
211 Case COMP/M.6471 – Outokumpu/INOXUM 
212 Commission Decision of 3 December 1997 Case No IV/M.942 - Veba/Degussa 
213 Paragraph 55 of the decision 
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through the transaction. This will ensure maintenance competition between Medine Distillery and 

Grays Distilling.  

The purchaser 

 For the divestment to be effective in maintaining the status of competition on the markets 

concerned, the purchaser must meet certain standards. In the absence of a specific criteria in the 

Competition Commission’s Guidelines, guidance is sought from other competition agencies. The 

CMA Guidance on merger remedies provides that a “successful divestiture will effectively address 

at source the loss of rivalry resulting from the merger by changing or restoring the structure of the 

market”. It is further provided that “the identity and capability of a purchaser will be of major 

importance in ensuring the success of a divestiture remedy. The merger parties will therefore need 

to obtain the CMA’s approval of the prospective purchaser. The CMA will wish to satisfy itself that a 

prospective purchaser is independent of the merger parties; has the necessary capability to 

compete; is committed to competing in the relevant market; and divestiture to the purchaser will 

not create further competition concerns”. 

 The Constitution of Grays Distilling caters for pre-emptive rights on the transfer of existing shares 

of the company. Paragraph [] [Confidential] of the Constitution of Grays Distilling provides that 

[]  [Confidential].  

 Paragraph [] [Confidential] further provides that214 [] [Confidential]. 

 Based on the above provisions of the Constitution of Grays Distilling therefore, to divest the shares 

held by New Goodwill Investment in Grays Distilling, should the Commission impose the remedy as 

has been recommended by the Executive Director, same have to be offered to Terra Brands Ltd and 

Terra Mauricia Ltd215 in proportion to their existing shareholding.  

 It appears that a divestment of the shares of New Goodwill Investment in Grays Distilling to the 

other existing shareholders of Grays Distilling will be acceptable. It is to be noted that currently the 

three shareholders of Grays Distilling are Terra Brands Ltd which owns 1382532 shares (66.66%), 

New Goodwill Investment which holds 691267 shares (33.33%) and Terra Mauricia Ltd which holds 

1 share. As such, Grays Distilling is under the effective control of Terra Brands Ltd. Grays Distilling 

 
214 Paragraph []  [Confidential]of the Constitution of Grays Distilling 
215 Based on the information gathered from the Registrar of Companies, Grays Distilling has a total of 2073800 issued 
ordinary shares, out of which Terra Brands Ltd holds 1382532 shares and Terra Mauricia Ltd holds one share. 
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and Terra Brands Ltd are interconnected within the meaning of the Act. Thus, in the event the 

shares held by New Goodwill Investment in Grays Distilling are sold to Terra Brands Ltd and Terra 

Mauricia Ltd, it will not amount to a new merger situation within the meaning of the Act. Further, 

this will maintain the state of competition. Terra Brands Ltd will have the incentive to maintain 

competition on the market. It should be noted that Terra Brands Ltd has stakes in New Goodwill 

Company, but the transfer of shares from New Goodwill Investment to Terra Brands Ltd will not 

affect its control over New Goodwill Company.  

 Notwithstanding, the Executive Director is of the view that the divestment should not be made to 

a person (natural or legal) who would weaken Grays Distilling as an effective competitor to the 

merged enterprise or would result in substantial competition concerns. To this end, the Executive 

Director recommends that New Goodwill Investment should not implement the proposed 

divestment of shares in Grays Distilling without the approval of Competition Commission in the 

event that the purchasers are not Terra Brands Ltd and Terra Mauricia Ltd. The purchaser of the 

divested shares should be independent of and unconnected to New Goodwill Investment and 

should contribute in maintaining Grays Distilling as a viable and active competitive force in the 

upstream market for the supply of extra neutral alcohol. The divestment to the purchaser should 

not lead to further competition concerns.  

 Therefore, the Executive Director recommends that should the shares not be sold to Terra Mauricia 

Ltd and Terra Brands Ltd, the purchaser should be approved by the Competition Commission prior 

to the divestment.  

 As such, the Executive Director is of the view that if the shares of New Goodwill Investment in Grays 

Distilling are sold proportionally to Terra Brands Ltd and Terra Mauricia Ltd, there is no need for 

further assessment, and as such for the approval of the Competition Commission. 

 However, should the existing shareholders not accept to purchase the shares of New Goodwill 

Investment in Grays Distilling, another purchaser will have to be found by New Goodwill 

Investment. The purchase of the divested shares by a third party may amount in itself to a merger 

situation under the Act and may require a separate assessment under section 47 and 48 of the Act.   

 The Uk’s Competition and Markets Authority Guidance on remedies provides that except in 

circumstances where a divestiture trustee is in place … the merger parties are responsible for 

securing a prospective buyer and demonstrating that it satisfies the Uk’s Competition and Markets 

Authority’s criteria for a suitable purchaser. Indeed, it appears reasonable that New Goodwill 
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Investment, which is engaging in the transaction subject to the investigation should have the 

responsibility of implementing the divestment required.  

 It is to be noted that New Goodwill Investment has not notified the Competition Commission of the 

proposed transaction and has not applied for the guidance of the Competition Commission under 

section 47(4) of the Act. The assessment has been launched by virtue of the powers of the Executive 

Director under section 30(c) of the Act, which provides that the Executive Director shall either on 

his initiative or on the complaint of any person open an investigation on a matter that is subject to 

review under sections 44 to 48.  

 The Act does neither obligate party to a merger situation to seek the guidance of the Competition 

Commission nor does it require suspension of mergers prior to the approval of the Competition 

Commission. The Act allows the Competition Commission to intervene even when the merger has 

been consummated. The Act having a voluntary merger regime, it is for parties to a merger situation 

to make their assessment, and assume their risk, on whether they will seek the guidance or approval 

of the Competition Commission prior to engaging into a merger transaction, or if they will complete 

the transaction without the approval of the Competition Commission. In the latter case, they 

assume the risk of being imposed remedies.  

 Similarly, New Goodwill Investment in its decision on consummation of the merger must assume 

the risk of the remedies. For instance, it cannot claim that it is not able to reap the price it wishes 

for the shares as an argument that it is not able to divest such assets. It has to bear the risk and cost 

of the divestment.  

Divestment timeline 

 The divestment must happen within a reasonable timeline. The Executive Director considers that a 

period to divest the shares to the existing shareholder of Grays Distilling within a maximum period 

of 2 months, or to another purchaser within a maximum period of 4 months from the effective date 

should the Commission accept the recommendation of the Executive Director is reasonable. This 

appears to be well in line with the provision of the Constitution of Grays Distilling. 

 Effective date within the meaning of this section and for the purpose of the remedy will be either 

the time the transaction has been completed or the issue of the decision of the Commissioners 

whichever is the later.  
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 For proper monitoring of the divestment, New Goodwill Investment must be directed to report to 

the Competition Commission on the steps being taken to comply with the divestment remedy, and 

on a monthly basis to report to the Competition Commission on the implementation of the 

divestment remedy.      

Other considerations     

 As mentioned previously, the transaction may also result in customer foreclosure. This may 

emanate from the fact that New Goodwill Investment will have higher shares in Medine Distillery 

and as such will have an incentive to increase the profits of Medine Distillery. This will be 

accentuated if New Goodwill Investment divests its shares from Grays Distilling. 

 It should be noted that for the year 2018, that is in the counterfactual, New Goodwill Company was 

procuring part of its requirement from Grays Distilling. It appears to be in the interest of New 

Goodwill Company to procure part of its input from Grays Distilling to secure a secondary source of 

supply. It appears, that in absence of the transaction, the rationale decision for New Goodwill 

Company was to procure part of its input from Grays Distilling.  

 The transaction causing New Goodwill Investment to be majority shareholder of Medine Distillery 

and given the market power of both Medine Distillery and New Goodwill Company, in itself cannot 

be a reason for a change in the procurement strategy of New Goodwill Company in favour of 

Medine Distillery as this will substantially lessen competition.  

 To be proportionate to the risk of this foreclosure, the Executive Director is of the view that it would 

not be appropriate to compel New Goodwill Company and International Distillers to procure part 

of their requirements for extra neutral alcohol from Grays Distilling, but any change in procurement 

should be at arm’s length and not pure result of the change in the shareholding structures of 

Medine Distillery and Grays Distilling. Therefore, the Executive Director is of the view that New 

Goodwill Investment must be directed not to influence the procurement strategy of New Goodwill 

Company and International Distillers against Grays Distilling. 

 New Goodwill Company is supposed to act in its best interest, and it appears that anyway, the 

remedy would have been the rationale decision of New Goodwill Company.  

 Proper monitoring mechanism should also be set up to ensure that this direction is implemented. 

As such, New Goodwill Investment must be required to report to the Competition Commission on 
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the amount of extra neutral alcohol procured by International Distillers and New Goodwill Company 

from various sources on a yearly basis for a period of at least 5 years.  

The recommended directions 

In order to remedy the substantial lessening of competition caused by the transaction therefore, 

the Executive Director recommends in accordance with section 61(2) of the Act that, the following 

directions be imposed: 

(a) New Goodwill Investment be directed to divest of all its shares and associated rights in Grays 

Distilling within a maximum period of 6 months starting from the effective date, which is 

either the date of the completion of the transaction or the issue of the  Commission’s 

decision, whichever is the later.  

(b) New Goodwill Investment be given a maximum period of 2 months from the effective date 

to divest the shares to the existing shareholder of Grays Distilling or within a maximum period 

of 4 months from the effective date to another purchaser. 

(c) In the event, that the purchaser of divested shares is not an existing shareholder of Grays 

Distilling, the approval of the Commission must be sought, and the Commission must be 

notified of the Purchaser at least 1 month before lapse of the divestment deadline.  

(d) New Goodwill Investment be directed to report to the Competition Commission on a monthly 

basis on the status of the divestment and actions it is taking to ensure the divestment. 

(e) New Goodwill Investment be directed not to influence the policy of New Goodwill Company 

to change its sourcing policy with respect to extra neutral alcohol and not to influence the 

policy of New Goodwill Company such that it ceases procuring extra neutral alcohol from 

Grays Distilling as a result of the transaction.  

(f) For a period of 5 years and on a yearly basis, New Goodwill Investment be directed to submit 

a report to the Commission detailing the amount of extra neutral alcohol procured by New 

Goodwill Company from various sources.  

(g) Should New Goodwill Investment desist from completion of the transaction, the above 

directions will not apply.  
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9. Conclusion & Next Steps 

 From the information gathered and assessment conducted during the investigation, the Executive 

Director is of the view that the transaction amounts to a merger situation between New Goodwill 

Investment, including enterprises in which it has control (New Goodwill Company, International 

Distillers and Grays Distilling), and Medine Distillery.  

 The Executive Director is of the view that given its shareholding of 33.3% in Grays Distilling, and the 

right to be represented on its Board, New Goodwill Investment has material influence over Grays 

Distilling. 

 New Goodwill Investment, by virtue of its shareholding has control as defined under the Act and of 

differing levels on New Goodwill Company (which is its subsidiary), on International Distillers and 

Grays Distilling. Through the transaction therefore, New Goodwill Investment will be bringing 

Medine Distillery and the following enterprises under common ownership and control: 

(a) New Goodwill Company 

(b) International Distillers 

(c) Grays Distilling 

 Based on the information which has been gathered, the Executive Director is of the view that the 

transaction is likely to amount to a merger situation within section 47 of the Act. 

 The Executive Director is of the view that there are two affected markets to the transactions, 

namely an upstream market and the downstream market. The Executive Director believes that at 

the upstream level, there is the market for the supply of extra neutral alcohol, which is used as 

input for the production of bottled rum, which is distributed at the downstream level. Based on 

information gathered at this stage, the Executive Director is of the view that the upstream market 

should be defined as the market for the supply of extra neutral alcohol (made from molasses) in 

Mauritius. The Executive Director is of the view that at the downstream level, the relevant market 

is the market for the supply of bottled rum (which includes local rum, cane spirit and cane liquor, 

and their coloured version) in Mauritius. 

 Section 48 provides that a merger situation will be reviewed by the Commission where inter alia, 

the prescribed market shares thresholds are met. Based on the information gathered the market 

shares for players in the upstream market has been calculated based on volume. The Executive 
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Director has gathered that the average market shares of Medine Distillery and Grays Distilling are 

respectively of [>30]% [Partly Confidential] and [<30]% [Partly Confidential].  

 The market shares in the downstream market of the players have been estimated as follows: New 

Goodwill Company: [>30]% [Partly Confidential], International Distillers: [<30]% [Partly 

Confidential]; Grays Inc. Ltd: [<30]% [Partly Confidential] and others: [<30]% [Partly Confidential]. 

The Executive Director is therefore of the view that the combined market share in the defined 

downstream market of New Goodwill Company and International Distillers, upon which New 

Goodwill Investment has control within the meaning of the Act is about [>30%] [Partly Confidential] 

 The Executive Director is therefore of the view that the market share threshold as set under the Act 

is met at both the upstream and downstream level of the potential markets to the investigation.  

 Hence, the Executive Director has proceeded to assess whether the transaction is likely to lead to a 

substantial lessening of competition within the defined relevant markets of the investigation. The 

substantial lessening of competition has been assessed against the counterfactual. The Executive 

Director is of the view that the counterfactual scenario would have been the scenario absent the 

transaction, whereby EUDCOS would have remained the majority shareholder of Medine Distillery. 

It is highlighted that EUDCOS does not have shareholding in Grays Distilling. The transaction will 

therefore, as compared to the counterfactual, cause New Goodwill Investment, to have controlling 

interest in Medine Distillery while having material influence on Grays Distilling. 

 Following assessment, the Executive Director has identified the following potential competition 

concerns (substantial lessening of competition) that may arise following the transaction which have 

been assessed during the investigation: 

(a) Given the existing shareholding of New Goodwill Investment in Grays Distilling (the main 

competitor of Medine Distillery), the transaction may reduce the incentive of competition 

between Grays Distilling and Medine Distillery; 

(b) Given the existing shareholding of New Goodwill Investment in Grays Distilling, the 

transaction may raise the market power of New Goodwill Investment and lead to unilateral 

effects;   
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(c) Given the existing shareholding of New Goodwill Investment in Grays Distilling, the 

transaction may raise the risk of coordination between Grays Distilling and Medine Distillery 

to the detriment of competition; 

(d) Given the shareholding of New Goodwill Investment in Grays Distilling and that Grays Inc Ltd 

purchases its input from primarily Grays Distilling on the one hand, and that on the other 

hand New Goodwill Investment controls International Distillers and New Goodwill Company 

which compete with Grays Inc Ltd and purchase their input from primarily Medine Distillery, 

the transaction may increase the risk of coordination across the industry (upstream and 

downstream markets) to the detriment of competition in the downstream market; and 

(e) There is risk of vertical foreclosure, in terms of input foreclosure and customer foreclosure.  

This mainly emanates from the fact that on the one hand, New Goodwill Investment will post-

transaction control the main supplier of extra neutral alcohol while having material influence 

over its main competitor and on the other hand it controls the main acquirers of extra neutral 

alcohol.  

 The Executive Director is of the view that there exist significant barriers to entry and expansion at 

both levels of the markets and the incentive and effectiveness of large buyers to countervail a price 

increase also seems unlikely.  

 The Executive Director has conducted, as required by section 50 (3) of the Act, an assessment of 

any off-setting public benefits as defined under section 50(4) of the Act. The Executive Director has 

identified two potential benefits, namely the elimination of double marginalization and securing 

supply of input. The Executive Director is of the view that double marginalization would not be 

affected.  In relation to securing supply, the acquisition of a majority stake in Medine Distillery is 

not being contested but rather it is the holding by New Goodwill Investment of material influence 

in Grays Distilling along with the transaction which is contested. Further, as explained in the Report, 

such justification does not appear valid and proportionate. The Executive Director is of the view 

that there are no off-setting public benefits which have to be factored in before deciding on the 

appropriate remedy. 

 To remedy the substantial lessening of competition, the Executive Director recommends to the 

Commissioners to impose the following directions: 
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(a) New Goodwill Investment be directed to divest of all its shares and associated rights, in Grays 

Distilling within a maximum period of 6 months starting from the effective date, which is 

either the date of the completion of the transaction or the issue of the Commission’s 

decision, whichever is the later.  

(b) New Goodwill Investment be given a maximum period of 2 months from the effective date 

to divest the shares to the existing shareholder of Grays Distilling or within a maximum period 

of 4 months from the effective date to another purchaser. 

(c) In the event that the purchaser of divested shares is not an existing shareholder of Grays 

Distilling, the approval of the Commission must be sought, and the Commission must be 

notified of the Purchaser at least 1 month before lapse of the divestment deadline.  

(d) New Goodwill Investment be directed to report to the Competition Commission on a monthly 

basis on the status of the divestment and actions it is taking to ensure the divestment. 

(e) New Goodwill Investment be directed not to influence the policy of New Goodwill Company 

to change its sourcing policy with respect to extra neutral alcohol and not to influence the 

policy of New Goodwill Company such that it ceases procuring extra neutral alcohol from 

Grays Distilling as a result of the transaction.  

(f) For a period of 5 years and on a yearly basis, New Goodwill Investment be directed to submit 

a report to the Commission detailing the amount of extra neutral alcohol procured by New 

Goodwill Company from various sources.  

(g) Should New Goodwill Investment desist from completion of the transaction, the above 

directions will not apply.  

 This report is the Final Report of the investigation which is being submitted by the Executive 

Director to the Commission under section 51 of the Act.  

 It will be for the Commissioners to make a determination on the matter. 
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