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1. Introduction 

1.1 This Report of Undertakings relates to the investigation, codenamed INV043-Fly ash, launched by 

the Executive Director of the Competition Commission (‘the Executive Director’) in April 2018.  The 

investigation concerns an exclusive sales and purchase agreement between Thermal Valorisation 

Company Limited (‘TVCL’) and Lafarge (Mauritius) Cement Ltd (‘Lafarge’) for treated fly ash.   

1.2 TVCL and Lafarge are the main parties to the investigation.  Kolos Cement Ltd (‘Kolos’) is the 

complainant and auxiliary party in this matter. 

1.3 During the investigation, subsequent to factual meetings held with the main and auxiliary parties 

and upon issuance of the Statement of Issues (‘SOI’) to them, TVCL submitted undertakings 

pursuant to s.63 of the Competition Act 2007 (‘the Act’) to address the competition concerns 

identified by the Executive Director.  

1.4 The initial undertakings offered by TVCL in March 2019 were subject to several rounds of 

discussions with the parties to the investigation regarding the efficacy of the undertakings to 

address the competition concerns identified.   Subsequently, final undertakings were submitted by 

TVCL in November 2019.  

1.5 Upon the submission of the final undertakings by TVCL, the Executive Director produced a 

provisional report of undertakings.  The report was sent on 18th February 2020 to TVCL, Kolos and 

Lafarge for their views. 

1.6 Further to the response of the parties to the provisional report of undertakings, the Executive 

Director is herewith producing this Final Report of Undertakings (‘the Report’), which has taken into 

account the comment of the parties.  The Report provides for the background to the investigation, 

the potential markets concerned, the competition concern identified, and the undertakings offered 

by TVCL.  It also provides for the Executive Director’s assessment as to whether the undertakings 

satisfactorily address the concerns identified and his recommendation thereon.  

1.7 The Report is being submitted to the Commission for the determination of the matter in pursuance 

to s. 63(3) of the Act.   
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1.8 To comply with the provisions of s. 70 of the Act (on disclosure of information), the confidential 

version of this Report has been redacted, where applicable, to exclude part of the information 

contained therein. Where information has been excluded, this is denoted using the symbol []. 

1.9 The Report is in pursuance to s.63 of the Act, which aims at setting out the competition concerns 

of the investigation and then assesses the extent to which the undertakings satisfactorily address 

those concerns.  It does not aim at providing conclusive view on the relevant market, establishing 

dominance and establishing whether a restrictive business practice is occurring or likely to occur. 

This would be done in the event the undertakings are not accepted by the Commission and the 

investigation continues.  
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2. Background to the investigation 

A. Procedural  

2.1 In June 2017, Kolos complained that Lafarge and some subsidiaries of Omnicane Limited had 

entered into an exclusive sales and purchase agreement for treated fly ash. Kolos averred that the 

impugned agreement would hinder its ability to compete with Lafarge and thus restrict competition 

in the cement market. 

2.2 In July 2017, the Executive Director opened an enquiry under r. 5 of the Competition Commission’s 

Rules of Procedure (Rules of Procedure), to verify the complaint and determine whether an 

investigation in pursuance to s.51(1) of the Act was warranted. 

2.3 On 18th April 2018, the Executive Director, having found reasonable grounds to believe that 

restrictive business practice(s) were occurring or about to occur in the cement and fly ash markets, 

opened an investigation, codenamed INV043 – Fly Ash, into the matter as provided for under s. 

51(1) of the Act. The investigation was opened pursuant to the functions and powers vested in the 

office of the Executive Director under s. 30(c) of the Act, relating to matters that are subject to 

review under ss. 44 to 48 of the Act. 

2.4 For the purposes of the investigation, meetings were held with representative(s) of the following: 

(a) Kolos; procedural meeting on 02nd May 2018 and factual meeting on 19th September 2018. 

(b) TVCL; procedural meeting on 03rd May 2018 and factual meeting on 15th October 2018. 

(c) Lafarge; procedural meeting on 04th May 2018 and factual meeting on 25th September 

2018. 

 

2.5 In November 2018, the Executive Director issued the SOI, which highlighted the potential 

competition concern and the scope of the investigation, to Kolos, TVCL and Lafarge. The 

aforementioned parties subsequently submitted their views on the SOI on 31st January 2019, 15th 

January 2019 and 08th February 2019, respectively.  

2.6 Lafarge has throughout this investigation and in response to the SOI submitted that it does not 

consider to be part of any restrictive agreement nor in breach of any provisions of the Act.  It 

maintained that fly ash competes in the same relevant market as the other supplementary 
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cementitious materials (SCM) such as limestone, basaltic filler and slag, and there are local supplies 

of basaltic filler available.  As such the market definition and theory of harm are flawed.  The 

counterfactual is also incorrect and that in the absence of the collaboration of Lafarge with TVCL, 

there would not have been any market for fly ash. Moreover, there are objective justifications in 

favour of the agreement. 

2.7 Kolos submitted that it concurs with the views of the Executive Director in relation to competition 

concern identified in the SOI.  It, however, submitted that there could potentially be narrower 

market for composite fly ash-based cement.  

2.8 In response to the SOI, TVCL offered undertakings in March 2019 pursuant to s.63 of the Act, to 

allay the competition concerns identified by the Executive Director.  TVCL submitted that Lafarge is 

in principle agreeable to the proposed undertakings, which will require amendments to the sales 

and purchase agreement between the two parties.  However, this does not deprive Lafarge, as 

business entity on its own and being part of the impugned agreement, to raise any objections in 

relation to the proceedings of the investigation. 

2.9 For the purposes of assessing the proposed undertakings, several rounds of consultations were held 

with the representatives of TVCL, Lafarge and Kolos. Subsequently, TVCL offered the final 

undertakings in November 2019 (See Annex 1).  

2.10 The Executive Director assessed the final undertakings provided by TVCL and produced a provisional 

report of undertakings, which was sent to TVCL, Kolos and Lafarge on 18th February 2020 for their 

views. 

2.11 TVCL, Kolos and Lafarge submitted their views on the provisional report of undertakings on 27th 

March 2020; 16th March 2020; and 01st May 2020, respectively (see Annex 2, Annex 3 and Annex 4, 

respectively).  

2.12 The Executive Director produced the Final Report of Undertakings taking into consideration the 

comments and views submitted by TVCL, Kolos and Lafarge.  The non-confidential public version of 

the Final Report of Undertakings, to be published on the website of the Commission, will exclude 

confidential and commercial sensitive information, in compliance with s.70 of the Act and thus 

address the concerns of the parties with regards to confidentiality. 
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2.13 It is to be noted that the administrative timetable for the investigation was revised on 13th August 

2018 and on 20th February 2019, pursuant to r.9(6) of the Rules of Procedure, further to requests 

for extension from the parties to submit comments on the SOI.  The parties’ requests for extension 

in responding to the provisional report of undertakings were also entertained by the Executive 

Director. 

B. The Parties 

I. Omnicane Limited (“Omnicane”) 

2.14 Incorporated in 1926, Omnicane is a public listed company. The primary activity of Omnicane 

consists of the cultivation of sugarcane and the production of refined sugar, bioethanol, thermal 

energy and electricity. 

2.15 Omnicane has 3 cogeneration power plants with the main power plant at La Baraque being one of 

the largest bagasse and coal-fired cogeneration plant.  

II. Thermal Valorisation Company Limited (‘’TVCL”) 

2.16 Incorporated in 2014, TVCL is engaged in the valorisation of coal and bagasse fly ash resulting from 

Spreader Stoker thermal power plants through a process referred to as Carbon Burn-Out (CBO). The 

process involves the combustion of residual carbon in fly ash to produce a consistent low-carbon, 

low loss-on-ignition fly ash. 

2.17 TVCL is the result of a joint venture between Omnicane and Terragen Ltd. The shareholders of TVCL 

are Omnicane Thermal Energy Operations La Baraque Ltd, Omnicane Thermal Energy St Aubin Ltd 

and Terragen Ltd. 

III. Lafarge (Mauritius) Cement Ltd (‘’Lafarge’’) 

2.18 Incorporated in 1959, Lafarge is a public listed company with its majority shares held by the 

HolcimLafarge Group.  

2.19 Lafarge has been in the cement business for about 60 years and was mainly importing cement. Over 

the last 4-5 years, Lafarge has not only been importing, packing and distributing cement but has 

also been procuring local cementitious materials, which are blended with cement to produce 

additional products.  
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2.20 Lafarge has 9 silos which are unique to Mauritius, 3 packing plants, a shipper loader at the port and 

a fleet of more than [] which ensure the bulk distribution of Baobab cement across the island. 

The company works with an estimated of [] distributors and also intervenes in Rodrigues. The 

brand Baobab is supplied by Lafarge with different types of cement, such as Baobab, Baobab Lakaz 

and Baobab Masonry Cement. 

2.21 The cement terminal of Lafarge proposes bag and bulk delivery. Lafarge has also invested in an 

automatic palletizer, enabling delivery in packs on pallets and wrapped in plastic cover and in a new 

mixing plant which allowed the company to propose a wide range of cements adapted to local 

conditions. Some of its cements are partly made with recycled local raw materials. 

IV. Kolos Cement Ltd (‘’Kolos’’) 

2.22 Incorporated in 1996, Kolos is a public listed company with Gamma Construction Group being its 

major shareholder through its subsidiary Gamma Cement Ltd.  Previously, Kolos was operating 

under the legal name of Holcim (Mauritius) Ltd. Following the merger of the two international 

cement groups, namely Holcim Ltd and Lafarge S.A, the former divested its shares in Holcim 

(Mauritius) Ltd to Gamma Cement Ltd.  

2.23 Kolos Cement Ltd supplies the different grades of cement for different purpose and usage under 

the brand Kolos, Kolos Finish, Kolos Plus and Kolos Eco Plus.  

2.24 Portland Composite Cement, Sulphate Resistance Cement with Low Heat of Hydration and Slag 

Cement are the different type of cement supplied by Kolos in retail or bulk with different blending. 

Kolos was also the first company who introduced blended cement in Mauritius. 

2.25 Kolos has the largest terminal on the Indian Ocean, the largest stock capacity of finished products, 

a discharging equipment which is unique in the region and has the most modern cement laboratory 

on the island.  

C. The Carbon Burn Out Project 

I. TAC on Coal Ash Management 

2.26 In 2008, Government had recourse to a Technical Advisory Committee (TAC) to review the position 

of Mauritius with respect to the management of coal ash, namely bed ash and fly ash, which were 
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at the time considered as waste products of the electricity generation industry. The concern at that 

time was that the disposal of the products posed environmental challenges. 

2.27 In or around July 2009, the TAC, presided by Dr. K. Baguant and consisting of representatives of 

IPPs, various Ministries including the Ministry of Renewable Energy & Public Utilities and the 

Ministry of Environment, and other bodies such as the Mauritius Standards Bureau, came with 

recommendations on coal ash management. 

2.28 Among others, it recommended encapsulated use of fly ash, including its use as partial replacement 

for clinker in cement production. However, the TAC also highlighted that the proposed use was 

hindered by the fact that the current carbon content of coal ash was too high and that solutions to 

reduce it would be needed. 

II. Feasibility of Carbon Burn Out process 

2.29 Omnicane researched processes aiming to reduce the carbon content of coal ashes and singled out 

the carbon burn-out process, which basically consisted of the re-burning of coal ashes to lower the 

carbon content and achieve acceptable values.  

2.30 Around the end of 2008, Omnicane approached a German laboratory to assess the feasibility of 

subjecting coal ashes produced by local IPPs to the carbon burn-out process in order to achieve 

normal values of carbon content. Initial results were conclusive and Omnicane therefore set out to 

assess the possibility of building a carbon burn-out plant to carry out the process locally. 

2.31 In 2009, it commissioned Emineo, an engineering expert to assess the feasibility of the project 

based on the specific characteristics of coal ashes produced locally. Once more, results were 

conclusive and Omnicane then contacted German, Chinese and Indian developers with expertise in 

the field to request project proposals. 

2.32 Following a comparative exercise, Omnicane commissioned Thermax Ltd to conduct tests based on 

the design it was proposing. Results based on an initial design proposal were unsatisfactory, but 

results based on a revised design proposal brought the carbon content of local coal ashes down to 

5% from 25%. 
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III. Collaborative research agreement with Holcim (Mauritius) Ltd 

2.33 Technical feasibility considerations being cleared, Omnicane conducted meetings in or around 2009 

with Holcim (Mauritius) Ltd and Lafarge to inform them about and explain its carbon burn-out 

project to the cement producers. 

2.34 Still in or around 2009/2010, a collaborative research agreement was signed with Holcim 

(Mauritius) Ltd and samples of treated coal ashes which were obtained from Thermax Ltd were 

supplied to the cement producer, which according to Omnicane was the only party interested by 

the project at the time, to conduct feasibility tests in respect of possible cement mixes using treated 

fly ashes. 

2.35 The technical collaboration lasted until around 2012, following which Omnicane sought to negotiate 

an exclusive sales and purchase agreement with Holcim (Mauritius) Ltd for a duration of [] years. 

While Holcim (Mauritius) Ltd was interested with the treated fly ash, it showed no interest in 

purchasing treated bed ashes, which was a point of major commercial importance to Omnicane. 

Moreover, discussions on prices were not conclusive (the parties disagreed on the price of [] per 

tonne of treated fly ash offered by Holcim (Mauritius) Ltd) and around January 2014, Omnicane 

served notice to Holcim (Mauritius) Ltd that negotiations would be stopped if an agreement could 

not be reached, to no avail. 

IV. Commercial agreement with Lafarge (Mauritius) Cement Ltd 

2.36 In the meanwhile, in or around 2012, Lafarge formally initiated negotiations with Omnicane on the 

potential to use locally treated fly ash for mixing with cement and concrete. 

2.37 Following the breakdown of negotiations with Holcim (Mauritius) Ltd, Omnicane started 

negotiations with Lafarge after January 2014. The main item was to reach a written agreement with 

a [] years duration and with a firm concurrence on prices. 

2.38 The duration of the agreement was a point of contention between the parties whereby Lafarge was 

negotiating for a shorter term. To secure the deal, Omnicane conceded a [] discount on its initial 

request of [] per metric tonne (or []at the then prevailing conversion rates) of treated fly ash 

so that Lafarge accepted the terms. 
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2.39 According to Omnicane, the duration of the contract was a determining factor for it because it was 

a condition required by the European Investment Bank (‘EIB’), to which it had recourse to finance 

its carbon burn-out project. Without a guaranteed sales contract, Omnicane would not have been 

able to secure the funds and would not have been able to initiate construction of the carbon burn-

out plant. 

2.40 This is exacerbated, according to Omnicane, by the fact that treated fly ash cannot be exported 

since freight costs are prohibitive. The feasibility of the project therefore depended heavily on 

securing local deals. 

2.41 These terms are not listed under the Environmental and Social Data Sheet for the financing of the 

project, made publicly available by the EIB, which cites only two conditions for approval and 

disbursement: building permits and environmental impact assessment requirements. 

2.42 Omnicane has submitted that an agreement on the terms was already reached in or around June 

2014, following which, and application for an Environmental Impact Assessment was made. Orders 

for the boiler from Thermax Ltd and the key equipment for the carbon burn-out plant were placed 

in January 2015. Construction took around 2 years and was completed around mid-2017. Following 

completion, production was initiated and used for testing purposes with Lafarge. Tests were 

conclusive with the carbon content of the treated fly ash approximating 3%, that is, results were 

even better than those which were obtained from Thermax’s pilot design, and compliant with the 

BS EN450-1 norm. 

2.43 Lafarge has submitted that it has been buying treated fly ash from Omnicane. In an initial period, it 

focused on technical tests and commercial trials. Once the processing of fly ash was certified 

compliant with the BS EN450-1 norm, small-scale production for a clinker-fly ash blended cement 

of the type CEM II/A-V 42.5 N, under the brand name ‘Baobab,’ and in compliance with the BS EN 

197-1 norm, was started in the last quarter of 2017. 

2.44 Lafarge initially submitted that a conditional agreement with Omnicane was signed on []. Two 

conditions precedent were agreed, which [] of signing, namely by the 24th January 2016, would 

result in the whole agreement not coming into effect. One of these conditions [] Lafarge further 

submitted there was no further agreement which had been signed between the parties and in the 
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course of the initial phase of the investigation, Lafarge shared a draft agreement the terms of which 

it intended to negotiate with Omnicane.  

2.45 Omnicane has differed and submitted that the conditions have been met and the signed agreement 

was in fact in effect. Omnicane has submitted that since commercial production started, it has been 

proceeding on the basis, and according to the terms, of the signed agreement. The price currently 

stands at [] per metric tonne of treated fly ash, in line with the signed agreement. Delivery 

started in [] with an initial consignment of [] delivered between []. 

2.46 In response to the Statement of Issues, Lafarge has submitted that is not disputing the existence of 

the agreement with TVCL, which was initially signed on [] and then signed on [].  

2.47 Lafarge has submitted that it has since then been buying treated fly ash from Omnicane. In an initial 

period, it focused on technical tests and commercial trials. Once the processing of fly ash was 

certified compliant with the BS EN450-1 norm, [] of the type CEM II/A-V 42.5 N, under the brand 

name ‘Baobab,’ and in compliance with the BS EN 197-1 norm, was started in the last quarter of 

2017. 

2.48 Mass production started around [], Lafarge estimated that it had purchased around [] metric 

tonnes of treated fly ash from Omnicane every month, corresponding to a monthly production 

requirement of roughly [] metric tonnes of Portland fly ash blended cement. 
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3. Legal Framework  

3.1 This chapter provides an overview of ss 45, 46 and 63 of the Act which respectively set out the 

framework for assessing vertical agreements, abuse of monopoly situation and undertakings by an 

enterprise.   

3.2 S. 45 of the Act provides for the review of vertical agreement that does not involve resale price 

maintenance, whereby the Commission has reasonable grounds to believe that one or more party 

to the agreement is or are in a monopoly situation that is subject to review under s. 46. 

3.3 The framework for assessing vertical agreements under s.45 is materially the same as that for 

assessing situations under s.46. The difference is that s.45 deals only with agreements while s.46 

deals with conduct.  

3.4  A ‘monopoly situation’ is defined in terms of the share which enterprises supply or acquire in 

relation to a defined market. S. 46(1) of the Act provides that: 

“A monopoly situation shall exist in relation to the supply of goods or services of any description 

where –  

(a) 30 per cent or more of those goods or services are supplied, or acquired on the market, 

by one enterprise; or  

 

(b) 70 per cent or more of those goods or services are supplied, or acquired on the market, 

by 3 or fewer enterprises.”   

 

3.5 As provided under the Act, the existence of a monopoly situation is based on the structure and 

degree of concentration in the relevant market. 

3.6 The Act provides at s.46(2) that: 

“A monopoly situation shall be subject to review by the Commission where there are reasonable 

grounds to believe that an enterprise in the monopoly situation is engaging in conduct that:  

a) has the object or effect of preventing, restricting or distorting competition; or 

b) in any other way constitutes exploitation of the monopoly situation.” 
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3.7 These two forms of conduct are also referred to as ‘abuse of monopoly situation’, which can be 

either in terms of object or effect.  Paragraph (a) of s.46(2) is often referred to as ‘exclusionary 

conduct’ whereas paragraph (b) provides for ‘exploitative conduct1. 

3.8 The Act sets out at s.46(3) of the conditions which the Commission must consider in reviewing an 

abuse of monopoly situation, namely: 

a) the extent to which an enterprise enjoys a group of enterprises enjoy such a position of 

dominance in the market as to make it possible for that enterprise or these enterprises to 

operate in that market and to adjust prices or output, without effective constraint from 

competitors or potential competitors; 

b) the availability or non-availability of substitutable goods or services to consumers in the 

short-term; 

c) the availability or non-availability of nearby competitors to whom consumers control turn 

in the short-term; and 

d) evidence of actions or behaviour by an enterprise, that is, or a group of enterprises, that are 

a party to the monopoly situation where such actions or behaviour that have or likely to 

have an adverse effect on the efficiency, adaptability and competitiveness of the economy 

of Mauritius or are likely to be detrimental to the interests of consumers.’ 

3.9 The Act provides an enterprise the opportunity to offer a written undertaking to the Commission 

to address any concern that has arisen, or is likely to arise, during an investigation in respect of, 

inter alia, an abuse of monopoly situation. 

3.10 An undertaking is defined at s.2 of the Act as an obligation or commitment as provided under s.63 

of the Act given in writing by an enterprise to, and accepted by, the Commissioners, to prevent or 

terminate a restrictive business practice. 

3.11 The provisions at s.63 of the Act are as follows:  

 
1 Para. 4.1 of CC 4 Guidelines on Monopoly situations and non-collusive agreements 
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‘(1) An enterprise may offer a written undertaking to the Commission to address any concern that 

has arisen, or is likely to arise, during an investigation in respect of a restrictive agreement subject 

to investigation, a monopoly situation or a merger situation.  

(2) The undertaking may be offered before the start of the investigation or at any stage during 

the investigation. 

(3) The Commission may, after having taken cognizance of the report of the Executive Director on 

the matter, determine a case on the basis of an undertaking if it considers that the undertaking 

satisfactorily addresses all the concerns it has about any prevention, restriction distortion or 

substantial lessening of competition.  

(4) An undertaking accepted by the Commission shall be published by the Commission in the form 

of a decision of the Commission.  

(5) An undertaking accepted by the Commission shall have effect as if it were a direction under 

section 60’. 

3.12 The Competition Commission Rules of Procedure 2009, more specifically Rule 28, prescribes the 

content of the undertakings and list down its procedural requirements, namely that it shall be 

signed by at least two directors of the enterprise or any other authorized person and shall contain 

–  

‘(a) statement of facts;  

(b) details of the alleged concern together with a list of documents or evidence, in support of each 

alleged concern;  

(c) the measures that the enterprise proposes to take as an undertaking to address the concerns 

to the Commission’. 
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4. Market definition, market share and market power 

4.1 The impugned conduct being investigated under INV043 may fall within the ambit of ss. 45 and 46 

of the Act and which would require that the existence of a monopoly situation be established based 

on market share thresholds.  In this regard, the relevant market must therefore be first defined.  

4.2 The market definition exercise starts with the identification of the focal product or service from the 

complaint.  It then moves to the substitution analysis for identifying the potential the relevant 

market from both the product/service and geographic dimensions.  

4.3 In the present matter, the focal products are in relation to the valorisation of high-carbon fly ash 

into fly ash which complies with standards and which is then used by cement firms to produce fly 

ash blended cement. It is to be noted that the purpose of the analysis the relevant market is to set 

the competition concerns of the investigation and is not intended to be conclusive. 

A. Value Chain for treated fly ash 

4.4 The value chain for the valorisation of high-carbon fly ash can be illustrated in figure 1 below: 

a. generation of high-carbon fly ash; 

b. treatment of high-carbon fly ash and sale of treated fly ash; and 

c. blending of treated fly ash with Portland cement for sales and distribution. 

 

Figure 1: Outline of process for valorisation of fly ash 

 

High-carbon 
fly ash

Treated fly 
ash

Fly ash 
composite 

cement
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I. Generation of high-carbon fly ash 

4.5 High-carbon fly ash is a by-product of electricity generation in spreader stoker thermal power 

stations. Omnicane, Terragen Ltd and Alteo Limited (‘Alteo’) currently operate power stations 

which use this technology (which allows combined combustion of bagasse and coal). 

4.6 Fly ash which is released from combustion in spreader stoker burners has a high percentage of 

unburnt carbon content because of the relatively low temperature at which these types of burners 

operate. Carbon content can reach up to 30%. This type of fly ash does not meet the standard 

prescribed under BS EN 450-1:2012, which is the internationally recognized EU standard for the use 

of fly ash in concrete. 

4.7 Previously, high-carbon fly ash was collected from spreader stoker thermal power stations and 

dumped in landfills or used as filler in asphalt works. The prices for underground dumping 

approximated Rs 500 per metric tonne. 

II. Treatment of high-carbon fly ash and sale of treated fly ash 

4.8 TVCL is currently processing high-carbon fly ash generated by Omnicane and Terragen Ltd for 

valorisation. TVCL charges a fee for treatment per metric tonne. It must be noted that TVCL 

currently treats only freshly generated high-carbon content fly ash.  Overseas, fly ash which has 

been piled or stored in landfills and ponds is also treated. 

4.9 TVCL treats coal and bagasse fly ash resulting from spreader stoker thermal power plants through 

a process referred to as Carbon Burn-Out (CBO) to make it compliant with the BS EN 450-1:2012 

standard. Treated fly ash is then loaded into special trucks and delivered to Lafarge which blends 

the material with cement to manufacture blended cement. 

III. Blending of fly ash with cement for sale and distribution 

4.10 Lafarge uses treated fly ash as an input material. It blends it with cement in an industrial blending 

machine to produce Portland fly ash blended cement, which it then sells in pallets of bags or in 

bulkers (special trucks). 

4.11 Pallets are mainly sold to hardware shops and bulkers are mainly sold to construction firms. 
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B. Relevant markets 

4.12 From the above, two focal products can be identified, namely (1) treated fly ash; and (2) cement. 

4.13 The relevant markets can be identified by defining the boundaries within which the focal products 

compete from both the product and geographic dimensions.  This involves undertaking a 

substitution analysis on the focal products from the demand-side and supply-side perspectives. 

4.14 Demand-side substitution analysis involves assessment of whether customers would switch 

demand between different products and geographical areas in response to a small but significant 

and sustained change in relevant prices, thus providing a competitive constraint (demand-side 

substitution). 

4.15 Supply-side substitution involves the assessment of whether suppliers can shift production assets 

to supply (in a timely and effective manner) the relevant products following a small but significant 

and sustained change in the relevant prices. 

I. Relevant product and geographic market for treated fly ash 

a. Product market 
 

4.16 Fly ash is first generated as a by-product of power stations which combust coal to produce 

electricity. Fly ash takes the form of a fine powder and can vary in composition and colour. It is 

primarily the non-combustible component of black coal. 

4.17 Fly ash contains aluminous and siliceous material that forms cement in the presence of water. When 

mixed with lime and water, fly ash can form compounds similar to Portland cement. This makes it 

a suitable material for use in building materials such as blended cement, concrete, mosaic tiles, and 

hollow blocks. 

4.18 Fineness and grades of fly ash suitable for use as a cementitious material in cement and concrete 

are defined in applicable norms. In Mauritius, the BS EN 450-1:2012 standard which is the applicable 

norm defines fly ash as “solid material extracted from the flue gases of a boiler fired with pulverised 

coal” that is not “ash extracted from the bottom of a boiler [bottom ash] or economizer grits”. 

4.19 To ensure compliance with applicable standards and to optimize quality, fly ash generated from 

pulverized coal burners is sorted before use. This can be done using different processes including 
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classification, selection, sieving, drying, blending, or grinding. These processes help optimize the 

fineness of fly ash, reduce its water demand, and improve its overall properties. 

4.20 In Mauritius, coal/bagasse-fired power stations, such as those operated by Omnicane, Terragen Ltd 

and Alteo do not use boilers which are fired with pulverised coal. Rather they use spreader stoker2 

boilers which allow them to combust both coal and bagasse. Because spreader stoker boilers 

perform at relatively low temperatures in contrast with pulverised coal boilers, the fly ash which 

they generate has a higher unburnt carbon content and does not correspond to the prevailing 

standard. 

4.21 To valorise fly ash and make it compliant with the prescribed standard, TVCL treats coal and bagasse 

fly ash resulting from Spreader Stoker thermal power plants through the Carbon Burn-Out process. 

The combustion of the excess carbon in fly ash produces a consistent low-carbon, low-loss-on-

ignition fly ash. According to TVCL, the resulting fly ash complies with the BS EN 450-1:2012 

standard.  

4.22 The following diagram illustrates the process employed by TVCL: 

 
2 A mechanical system that feeds solid fuel like coal, coke or anthracite into the furnace of a steam boiler. 
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Figure 2: Illustration of CBO process employed by TVCL 

 

 

4.23 In basic terms, untreated ashes from the power stations owned by Omnicane and Terragen Ltd is 

imported into the process through silos at the CBO factory owned by TVCL. The ashes are then 

moved to a bunker and then fed to the boiler combustor. The combustor re-burns the fly ashes and 

reduces its carbon content to low percentages. Fly ash is collected after passing through bag filters 

and then moved to the export terminal for off-taking and delivery. 

4.24 Suppliers of cement demand treated fly ash which they blend to produce blended cement. They 

view treated fly ash as an input material. Cement is made from a mixture of finely ground limestone 

or chalk (or other materials with a high calcium content), clay and sand (or other sources of silica 

and alumina). This mixture is processed to create an intermediate product, cement clinker. The 

finished cement is produced by grinding together clinker with a small percentage of additives. 

4.25 Different types of cement can be produced by blending ground clinker with supplementary 

cementitious materials, including ground granulated blast furnace slag and fly ash. These types of 

cements known as blended cements are defined by their strength development and setting times, 

which are determined by the proportions and nature of the different products used to make them. 
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4.26 Lafarge, in its submissions, maintained that the relevant product market is the supply of 

supplementary cementitious materials which would include fly ash, ground granulated blast 

furnace slag, silica fume and limestone. According to Lafarge, all SCMs present more or less the 

same technical properties and it therefore proposes that the product market for the focal product 

should be widened to include supply of other SCMs including locally available and imported ones 

as well as to factor in imported blended cement. 

4.27 There are two potential issues, that could arise with this proposition. First, none of the SCMs cited 

by Lafarge are available locally and would therefore need to be imported. This would potentially 

meet with significant cost barriers in terms of high international shipping costs, which may probably 

increase the prices of the inputs. Local unavailability might make the importation of other SCMs or 

indeed that of fly ash itself, insufficient to act as close substitute for locally sourced treated fly ash. 

4.28 Even if the technical properties of other SCMs may be similar to those of fly ash, the foremost 

advantage of the latter additive is its availability and its cost effectiveness, when compared to other 

SCMs. Imported SCMs would at least need to be as closely cost effective as locally sourced fly ash 

to be considered a viable substitute. 

4.29 The second issue is that even if the importation of SCMS is admitted as substitute for local fly ash, 

there might be a distortion in the outcome of such substitution analysis if the price of local fly ash 

is relatively high because the provider may potentially be in a position of holding substantial market 

power. 

4.30 As the sole provider of treated fly ash in Mauritius and considering the potential lack of a real threat 

of entry at the upstream level for the processing of coal ash, TVCL may be in such a position. In this 

respect, it has also been noted that Lafarge has submitted that the price it pays TVCL for fly ash 

[]. 

4.31 Being given the above, substitution analysis could lead to the fallacy that other SCMs and imported 

fly ash may in fact be viable substitutes to locally treated fly ash, assuming shipping costs are not 

prohibitive. Such results might overstate the degree of competitive constraint posed by other SCMs 

or even by imported fly ash itself and therefore could lead to an overly wide definition of the 

product market. 
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4.32 For use as a partial substitute for blending cement, the processing of fly ash must meet the 

requirements of BS – EN 450 -1. The resulting fly ash must itself meet the requirements of MS 36-1 

(BS EN 197-1). According to Lafarge and TVCL, the current production process and the fly ash being 

generated meets the aforesaid requirements.  

b. Geographic market 
 

4.33 For the same reasons considered under the product market, it seems that the market for the supply 

of cement-grade fly ash unlikely includes importation of any SCMs. The market is therefore likely to 

be local. Nonetheless, given the undertakings, no conclusion has been reached. 

View on fly ash market 
 

4.34 Based on information gathered, the Executive Director is of the view that relevant market is likely 

to be that for the supply of cement-grade fly ash in Mauritius. 

II. Relevant product and geographic market for cement 

4.35 Cement may have various compositions, but they all derive from a single intermediate product 

called clinker. Clinker is produced by firing in a rotary kiln a mixture of crushed limestone and clayey 

raw material at approximately 1450°C. Clinker is then ground or milled into a fine powder to obtain 

cement. This milling can incorporate additives like cement-grade fly ash to obtain blended cements. 

a. Product market 
 
4.36 Globally, there are two main types of cement: white cement and grey cement. Only grey cement is 

available in Mauritius. On the demand-side, both Kolos and Lafarge offer an array of differentiated 

grey cements with applications ranging from strong infrastructural requirements to masonry. 

4.37 A further distinction within grey cement can be made according to whether it is sold bulk or bagged. 

The main difference is in terms of distribution channel (bulk cement is delivered through cement 

bulkers or tankers) which give each type a specific utility (e.g. ready-mix producers have use only 

for bulk and not for bagged cement). It has been noted that cement producers segregate their 

revenue figures in their financial statements on this line, which indicates that the delineation is 

meaningful. 



INV043 – Fly ash: Report of Undertakings       23 

 

[Non-Confidential]– COMPETITION COMMISSION 

4.38 On the supply-side, information gathered indicated that all types of cement currently offered by 

each firm can be readily produced by the other within a one-year time frame, except for fly ash-

based blended cements, owing to the exclusive sale and purchase agreement between TVCL and 

Lafarge. Kolos has submitted that it is not economically viable for it to import fly ash and blend a 

comparable cement mix since it would have to do so at significantly higher costs. Moreover, Kolos 

has submitted that fly ash-based composite cement would be a relevant market on its own given 

the intrinsic characteristics of the products. The Executive Director did not however delineate the 

market further.  

4.39 Currently fly ash-based blended cement is mainly offered in bagged format, but Lafarge has 

confirmed that it is supplying the product to some of its larger customers in bulk format on-demand.  

4.40 Since an analysis of the demand for fly ash-based blended cement specifically have not been 

undertaken, it is being considered as part of the wider markets for bagged and bulk cement. 

b. Geographic market 
 
4.41 It seems that the market is primarily national since the distribution networks of both cement 

producers cover the whole island through hardware shops and the use of cement bulkers to deliver 

at any site on the island. 

4.42 As far as bagged cement is concerned, both Kolos and Lafarge export to Rodrigues. Lafarge does 

not however, at the time of the report, export its fly ash blended cement there. It has been gathered 

that to be able to export the product, Lafarge would first need the clearance of the relevant 

authorities, []. 

View on cement markets 
 
4.43 Based on information gathered so far, the Executive Director is of the view that the relevant 

markets in which cement producers compete is likely to be that for the supply of: 

a. Bagged cement; and 

b. Bulk cement,  

both in Mauritius. 
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4.44 For the purpose of assessment of the undertakings, the relevant markets for the supply of bagged 

and bulk cement would be referred to as the relevant markets for supply of cement in Mauritius. In 

view of the undertakings, the relevant markets are not conclusive. 

C. Market shares and Market power 

4.45 Having identified that the relevant markets are likely to be that of the supply of cement-grade fly 

ash and cement in Mauritius, an assessment of market shares and market power have been 

undertaken.   

a. Fly ash 
 
4.46 In the market for the supply of cement-grade fly ash in Mauritius, only TVCL has been identified as 

being in operation.  Since around June 2017 therefore (when mass processing of fly ash started), 

TVCL, has been a monopoly in the market for the supply of treated ash, facing no competition and 

having a 100% share of the relevant market in terms of production capacity, revenue and volume. 

4.47 As the only firm with a CBO plant installed and running, TVCL faces no constraint since none of the 

IPP producers yields coal ash with sufficiently low carbon content to meet the applicable norms. 

Processing is therefore a must to produce cement-grade fly ash which corresponds to those norms. 

4.48 Given the fact that TVCL is a joint venture between Terragen Ltd and Omnicane whereby they have 

combined their financial interests in setting up the jointly owned CBO plant, the current 

arrangement according to which they supply their production of coal ash to TVCL is likely to be long 

term. They currently jointly supply around 75,000 tonnes of ash per year into the CBO. 

4.49 In contrast, we have gathered that the total production of coal ash from Alteo currently stands at 

around 10,000 metric tonnes annually, i.e. around 12.5% of the total production of untreated fly 

ash. Under these conditions, it seems unlikely that the IPP would set up its own CBO or alternative 

processing facility in the future, especially considering the high costs of investment. 

4.50 The Executive Director is of the view that for imported fly ash to be a viable substitute to locally 

available fly ash, considerations have to be given to factors such as the significant shipping costs 

involved for bulk product like fly ash; the requirement to conform to the Mauritian standard; and 

the logistics and costs involved in handling and storage.  There could also be the issue of availability 
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on the global market in relation to the production of fly ash composite cement.   As such, imported 

fly ash may not necessarily be a substitute to the locally available fly ash, currently sold at [] per 

ton by TVCL.  

4.51 Based on information gathered, the Executive Director is of view that entry into the upstream 

market for the supply of cement-grade fly ash is unlikely, which means that TVCL is likely to continue 

benefiting from significant market power in the future. 

b. Cement 
 
4.52 The figure 3 below shows the potential market shares of cement distributors over time and the 

concentration of the market. Detailed information based on the segmentation between bagged and 

bulk cement have not been gathered but both Kolos and Lafarge have submitted having around 

[] of the market. 

   Figure 3: Cement producers market shares, revenues, 2007-2018 

 

[Source: Financial data obtained from statements with Registrar of Companies] 

4.53 The market share data illustrates that the market is likely to be a duopoly. Moreover, information 

gathered has shown that save for limited and sporadic imports by small players (none of which 

seems to have been made for the purpose of onward resale), the two cement producers are 

virtually the only players on the market. 
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4.54 Lafarge has consistently been the market leader with a significant share of around 60%. The outlier 

in 2011 corresponds to the point at which cement prices and imports were liberalized. 

4.55 The Herfindahl-Hirschman index (HHI) below illustrates concentration levels in the cement market. 

Figure 4 : Cement Market HHI,2007-2018 

 

[Source: Financial data obtained from statements with Registrar of Companies] 

 

4.56 From the figure 4, it can be noted that the cement market has remained highly concentrated 

(around twice the threshold of 2500 HHI which is considered by the US DoJ3 as denoting high 

concentration) even after liberalization of the cement market in Mauritius.   

4.57 In general, sustained level of concentration in a market with potential barriers to entry is likely to 

show potential position of dominance in the market.  

4.58 The Executive Director has gathered that entry into the local cement market is still regulated in 

terms of administrative requirements such as import permits and environmental impact 

assessments. Administrative hurdles are still present and historically, entry has not happened in 

spite of applications by foreign companies in this sense. 

 
3 US. DoJ, Antitrust Division, 2015 

0

1000

2000

3000

4000

5000

6000

2007 2008 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018

Cement Producers HHI HHI >2500 : Highly concentrated



INV043 – Fly ash: Report of Undertakings       27 

 

[Non-Confidential]– COMPETITION COMMISSION 

4.59 Moreover, considering the high costs of investment to penetrate the market (which includes 

significant sunk costs for storage and production/packaging plant), it is less likely that there would 

be new entry into the market in the foreseeable future.  As such, the market is likely to remain 

oligopolistic and highly concentrated.  

4.60 From the information gathered, it appears that there are high barriers to entry in the market for 

the supply of cement, which is characterized by high investment costs, regulatory barriers in terms 

of specific permits requirements and standards adherence and requires specific technical know-

how. As such, entry in the aforementioned market would not be easy, which may limit potential 

competitive constraints.  

4.61 It appears that there is no countervailing buyer power from the hardware shops or companies 

purchasing cement given the logistics involved, the cost of importation and the administrative 

hurdle.  

4.62 Based on the foregoing, it seems that: 

(i) the markets being reviewed may fall within definition of a monopoly situation as per s.46(1) 

of the Act, given the market structure with only two operators, Kolos and Lafarge, in the 

market for the supply of cement in Mauritius and with only TVCL in the market for the 

supply of cement-grade fly ash; and 

(ii) there could potentially be dominant players in the respective market for the supply of 

cement-grade fly ash and cement.   

4.63 The Executive Director, therefore, believes that the existence of an exclusive sale and purchase 

agreement, such as the agreement between TVCL and Lafarge, in such market conditions, may give 

rise to competition concerns.  
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5. The competition concerns  

5.1 The Executive Director is concerned that the exclusive sales and purchase agreement between TVCL 

and Lafarge in relation to cement-grade fly ash can have anti-competitive foreclosure effects in the 

downstream markets for supply of cement in Mauritius.   Such an agreement may be subject to 

review under s.45 of the Act.   

A. Reviewable vertical agreement between TVCL and Lafarge  

5.2 A vertical agreement that is subject to review by the Commission is defined under s. 2 of the Act in 

the following terms:  

(a) “vertical agreement” means an agreement between enterprises each of which operates, for the 

purposes of the agreement, at a different level of the production or distribution chain and relates to 

the conditions under which the parties may purchase, sell or resell certain goods or services. 

5.3 As explained previously, TVCL supply Lafarge with cement-grade fly ash for the purpose of 

producing cement.  As such, there exists an agreement which falls within the definition of s.2 of the 

Act.  This vertical relationship between TVCL and Lafarge together with the various firms in the 

industries concerned is represented below: 

Figure 5: Vertical relationship between parties to the impugned agreement 
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5.4 The reviewability of a vertical agreement is conditioned upon the criteria set out in s.46 of the Act 

being met.  These conditions can broadly be grouped into: (a) existence of monopoly situation 

based on set market share threshold; (b) position of dominance; and (c) harm to competition. 

5.5 In the preceding sections, the likely existence of a monopoly situation and dominance have been 

discussed.   The likely relevant markets identified are that of the upstream supply of cement-grade 

fly ash in Mauritius with currently TVCL likely to be the sole supplier with 100% market share; and 

the two downstream markets for the supply of bagged and bulk cement in Mauritius, in which 

Lafarge and Kolos compete.    Given structural and regulatory barriers, the concentration levels and 

the estimated market shares held by TVCL and Lafarge, it cannot be excluded that both TVCL and 

Lafarge may be in dominant positions, but this can be left open since no full investigation was 

carried out due to the adequateness of the undertakings to address the competition concerns 

identified in the present case. 

5.6 In terms of the harm to competition, the Executive Director is concerned that the vertical 

agreement between TVCL and Lafarge could potentially restrict competition in the downstream 

markets for the supply of cement in Mauritius.   The theory of harm is input foreclosure, which 

involves an upstream supplier refusing the supply of or denying access to an input to a downstream 

customer or rival, thereby raising the latter’s cost of production and leading to substantial 

foreclosure in the relevant market. In consequence, the Executive Director is concerned as to 

whether competition in the downstream market could be harmed. 

B. Potential foreclosure effect 

5.7 The identified theory of harm of input foreclosure depends on: 

(a) the ability of the parties to the agreement to foreclose downstream rivals by refusing to 

supply. This entails analysing: 

▪ whether the cost of the input is significant relative to all the costs of the final product. If 

the input accounts for a significant part of the total costs incurred, the parties will be 

more able to harm the downstream rival. 

▪ The extent to which downstream rivals can circumvent the refusal to supply by switching 
to other, viable, sources or substitutes. 
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▪ If downstream rivals can switch to other sources or substitutes, the analysis will consider 
the extent to which any higher costs for the input would be passed on to consumers. 

(b) the incentive of the parties to the agreement to foreclose downstream rivals by refusing 

to supply them completely. 

▪ The upstream party to the agreement may find it profitable to foreclose downstream 

rivals because it allows it to increase or maintain the input price above the competitive 

level without losing sales. 

▪ The downstream party to the agreement may find it profitable to foreclose its rivals 

because it allows it to maintain or increase the final product price above the competitive 

level without losing sales. 

(c) the effect of the foreclosure of downstream rivals on the downstream market. 

▪ To the extent that the parties to the agreement have both the ability and incentive to 

foreclose downstream rivals, impact of such foreclosure on competition in the 

downstream market is mainly viewed in terms of prices, output, and quality. 

a. Ability to foreclose 
 

i. Cost of cement-grade fly ash relative to all costs of blended cement 
 

5.8 Cement is not produced locally and until recently, demand was met solely through importation. 

Until 2011, the State intervened to regulate the market by controlling the prices of bagged cement. 

It also regulated the total volume of imports into the country and to control wholesale prices, the 

State Trading Corporation (STC) ordered 50% of the annual quota which Lafarge and Kolos then had 

to purchase. Until then, only Ordinary Portland cement of grade 42.5N was authorised for import. 

5.9 The cost of raw material has historically represented a high percentage of the cost structure in the 

industry, which is based on an importer-distributor model. Since 2011, Kolos imports limestone 

cement, which is cheaper than ordinary Portland cement. Moreover, owing to its larger storage 

capacity, Kolos has kept its costs down by importing larger and less frequent consignments, which 

equates to lower freight costs. The following diagram maps the approximate CIF price per metric 

tonne for each consignment of cement imported into the country since 2008: 
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Figure 6: CIF per tonne per consignment, 2008-2018 

 

 

 

[] 

 

 

 

                                                                                              [Source: Customs] 

5.10 From 2009 to 2011, the importation costs of Kolos, Lafarge and the STC were aligned and kept 

decreasing. Following liberalization, the costs of Lafarge increased significantly (from around Rs 

[] and remained stable until the end of [], before climbing again to reach around []. 

5.11 From 2011 until the end of 2015, Kolos imported cement for around Rs [] to Rs [] per metric 

tonne (at the exception of 2014, during which its costs fell to around Rs []). 

5.12 Since the end of 2015, the costs of Lafarge fell drastically from around [] to around [] per 

metric tonne. The costs of Kolos also fell, but by a relatively small factor. 

5.13 In general, Kolos has retained a cost advantage in terms of costs of raw material since liberalization. 

However, its advantage on freight seems to have eroded since 2016. 

5.14 The number of annual consignments also fell on average, from around 60-70 during the period 2011 

to 2014, to around 40-50 during the period 2015 onwards4. The decrease results mainly from a drop 

 
4 Figures for 2018 are as at end of September. 
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in the number of consignments imported by Lafarge. To understand this, we have mapped the total 

annual volume of imports of bulk cement as represented below: 

Figure 7: Annual import volumes, bulk cement, 2008-2018 

 

[Source: Customs] 

5.15 After STC stopped importing cement in 2011, the total volume of importation for bulk cement 

initially increased slightly. Since 2012 however, it has fallen constantly to date5 (by more than 25%). 

5.16 As we can see, the drop has been observed mainly through a stark and constant reduction in the 

imports by Lafarge. The imports of Kolos also fell initially but stabilised at around 250,000 metric 

tonnes annually since 2014. 

5.17 The reduction in the number of consignments imported by Lafarge is thus explained by an overall 

reduction in its volume of imports.  This is explained by Lafarge strategy of []. 

 
5 Figures for 2018 are as at end of September. 
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5.18 Since 2015, Lafarge started diversifying its portfolio with the introduction of ‘Baobab Lakaz,’ which 

is a mortar application cement of grade 32.5TU. The CEM II composite is blended with basaltic filler 

sourced from the United Basalt Products Ltd, a related company. To this end, the latter invested in 

a grinding station at the cost of []. Lafarge has submitted that it also invested in a multi-

application state of the art blending plant to enable this diversification, at the cost of []. It is 

currently purchasing the input at [] per metric tonne. 

5.19 Since around October 2017, Lafarge has been blending cement-grade fly ash to produce its Baobab 

CEM II/A-V 42.5 N blended cement with [] of the supplementary cementitious material, with a 

production rate of around [] metric tonnes per month. To this end, it has been purchasing around 

[] tonnes of cement-grade fly ash from TVCL per month. 

5.20 In August 2016, Lafarge shared its future plans with regulatory stakeholders. In a presentation made 

to this effect, Lafarge shared the progressive trend it intended to observe in diversifying its 

portfolio: 

[] 

 

5.21 From the slide, it appears that Lafarge intends to phase out its [] By the same horizon, it intends 

to blend and distribute [] tonnes of [] cement grade fly ash-based composite per year. This 

standard would be different from the current one in terms of the ratio of fly ash which would be 

used. [] 

5.22 At the time of preparing this forecast, Lafarge was already fully collaborating with TVCL and had 

knowledge of the production capacity of TVCL in terms of cement-grade fly ash (as clearly shown in 

the signed agreement which allegedly lapsed in January 2016). To our understanding, an annual 

production of [] metric tonnes of cement-grade fly ash blended at around [] with cement 

would yield around [] metric tonnes of blended cement (or [] tonnes with a substitution ratio 

of []), without considering the lower density of the final product relative to Ordinary Portland 

Cement (OPC). 

5.23 The forecast of Lafarge therefore seems feasible only if the production of TVCL increases by at least 

another [] tonnes annually (all assumptions made regarding the potential for storage of cement-

grade fly ash) or if it intends to import part of its fly ash or blended cement requirements. 
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5.24 Bearing in mind that the consumption of electricity is likely to keep growing and that Terragen Ltd 

and Omnicane will therefore likely increase their output and the generation of coal and bagasse fly 

ash, it may be that at least part of the additional requirements will be met in the foreseeable future. 

Moreover, we bear in mind that Alteo allegedly currently has an annual output of around 10,000 

tonnes of coal/bagasse fly ash which according to TVCL cannot be used for producing cement-grade 

fly ash unless ‘dried’. 

5.25 The Executive Director has gathered that the volume of cement sold on the local market revolves 

around 600,000 tonnes.  As per the plan of Lafarge, the fly ash-based composite cement will 

gradually be increased to [], thereby representing one third of the total volume of cement sold 

on the market.   With the requirement of [] of cement-grade fly ash for [] cement, the 

Executive Director is view that cement-grade fly ash is likely to represent a significant share of the 

costs of production of cement. 

ii. Extent to which Kolos can circumvent cost disadvantage by switching to substitutes 
 
5.26 If Kolos can turn to viable substitutes for local fly ash, this could curtail the ability of TVCL and 

Lafarge to foreclose the former. As we have seen, there are no local substitutes for cement-grade 

fly ash based on the objective characteristics of the product. Kolos would therefore have to resort 

to importation to produce a comparable product. 

5.27 In this regard, Kolos has submitted that importation is both costly and time consuming in terms of 

administrative procedures. In addition to higher costs of the product itself, Kolos submits that it 

would have to incur significant storage costs. Moreover, since the product would be imported, it 

would be prey to fluctuations in prices of petrol and therefore freight. 

5.28 We have investigated whether fly ash has previously been imported into Mauritius in order to have 

a look at the costs. In 2009, [], a very significant player on the Indian market for construction 

works, imported 15 containers of blended fly ash cement totalling more than 400 metric tonnes, 

for marine works in the port area at Les Salines. The product cost around Rs 3,300 per tonne on CIF 

basis. Taking current CIF figures for OPC imported into Mauritius and adding the cost of local fly ash 

from TVCL, we estimate that the imported product costs at least 35% more than if it were locally 

produced. 
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5.29 Still in 2009, [] imported one container of cement-grade fly ash totalling 20 tonnes and paid 

around Rs 7000 per tonne on CIF basis. Kolos itself, as it has submitted, imported cement-grade fly 

ash for testing purposes in May 2017, for which it paid around Rs [] per tonne still on CIF basis. 

5.30 In January 2010, Lafarge quoted the price of [] for the supply of cement-grade fly ash to [] 

containers, packaged in mixes of [] per monthly consignment. The corresponding price per tonne 

was thus around [] 

5.31 Based on the above cost information, it appears that importation of fly ash or cement blended with 

fly ash is unlikely to be a viable substitute in terms of costs to locally cement-grade fly ash. It would 

therefore seem unlikely that Kolos could overcome the significant cost disadvantage resulting from 

the exclusive supply of local cement-grade fly ash to Lafarge at [] 

5.32 Even if Kolos were to import fly ash at higher costs, it is likely that it would have to pass on the 

difference to customers considering its position on the downstream market in relation to Lafarge, 

which would likely make its offer unattractive. 

b. Incentive to foreclose 
 
5.33 Based on the view that the exclusivity agreement between TVCL and Lafarge could give the parties 

the ability to foreclose Kolos from the downstream markets for cement, the ensuing issue is 

whether it also gives them the incentive to do so. The issue essentially turns on whether TVCL and 

Lafarge could find it profitable to increase or keep prices above the competitive level and yield 

supra-competitive profits on the focal products. 

5.34 TVCL is likely to be a monopoly and according to economic doctrine it has the incentive to charge 

monopoly prices for its products as a result of its monopoly power. This does not mean that it can 

charge any price it wants for its cement-grade fly ash. If it drives prices too far up, it faces the risk 

that Lafarge and Kolos do not purchase its product. The cement distributors could also decide to 

switch to alternatives to cement-grade fly ash. In fact, its incentive is indirectly constrained by the 

demand for the final product being blended cement. 

5.35 To keep prices for its cement-grade fly ash up, TVCL would need to ensure that prices for the final 

product are also kept up. Now, considering that the downstream market for cement is an oligopoly, 

such a strategy seems to be viable with Lafarge. 



INV043 – Fly ash: Report of Undertakings       36 

 

[Non-Confidential]– COMPETITION COMMISSION 

5.36 The vertical agreement between TVCL and Lafarge could potentially enable TVCL to keep prices of 

cement-grade fly ash above the competitive level. The initial agreement signed by the parties 

explicitly provides for a price increase methodology. 

 

5.37 Clause 7.3 of the aforesaid agreement reads as follows: 

[] 

5.38 By [], TVCL and Lafarge may have the possibility of driving prices of fly ash and fly ash based 

composite cement up over time.  

5.39 Without an exclusive agreement between TVCL and Lafarge on these terms, it would be more 

difficult to predict or coordinate the effect of raising prices of fly ash, the more so if supply was split 

between the two local cement producers. Competition at the downstream level could apply a 

downwards pressure on the price of fly ash over time. With the agreement, Kolos would be unable 

to provide a close enough substitute to the downstream cement market, which would make pricing 

above competitive level by Lafarge profitable. 

c. Effect of foreclosure 
 

5.40 The impugned agreement between TVCL and Lafarge may impede the ability of Kolos to compete 

in the cement market by raising its costs of operation vis-à-vis Lafarge.  

5.41 Kolos has submitted that it has the willingness and the capacity, in terms of logistics and 

infrastructure, to be able to produce fly ash based composite cement as Lafarge. This indicates that 

Kolos can compete in the market for the supply of the fly ash based composite cement, being an 

equally efficient firm. By not getting access to the input, Kolos may be foreclosed from the market 

for fly ash based composite cement.  This concern is compounded by the fact that the exclusive 

sales and purchase agreement between TVCL and Lafarge is for a period of [] years and potential 

entry into the supply of cement-grade fly ash seems to be unlikely in the foreseeable future.     

5.42 This foreclosure of Kolos may impact on the prices proposed to the end-consumers. The end-

consumers might have had to pay higher prices in the market in the event that Kolos cannot procure 
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cheaper imported blended cement. However, in light of the proposed undertaking that addresses 

the competition concerns, this has not been explored further in this investigation.                                                                       
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6. The undertakings and assessment  

6.1 This chapter provides an overview of the undertakings offered by TVCL and the Executive Director’s 

assessment thereon.   

A. The undertakings 

6.2 TVCL has offered undertakings pursuant to s.63(1) of the Act to address the anticompetitive 

foreclosure concern identified during the investigation.  Following several rounds of discussions on 

initial undertakings offered in March and June 2019, the final undertakings were submitted by TVCL 

in November 2019.  

6.3 TVCL, without admitting any wrongdoing or liability whatsoever under the Act, is proposing to sell 

[]% of its cement-grade fly ash production at a price not less favourable than that offered to 

Lafarge.  The proposed undertakings are conditional on the following cumulative conditions:   

a) the sale of the fly ash being undertaken gradually during a ramping period of 12 months; 

b) the aforementioned condition would apply to all the fly ash produced by TVCL per 

annum; 

c) Kolos undertaking to purchase from TVCL []% of the bed ash; and 

d)  Kolos agreeing to commit to a term aligned on the one remaining on the agreement with 

Lafarge. 

 

6.4 A copy of the undertakings is annexed to this report. 

B. Assessment of Undertakings 

6.5 Pursuant to s.63(3) of the Act, the Commission may, after having taken cognizance of the report of 

the Executive Director on the matter, determine a case based on an undertaking if it considers that 

the undertaking satisfactorily addresses all the concerns it has about any prevention, restriction or 

distortion of competition.  

6.6 The Executive Director has therefore assessed the efficacy of the undertakings in addressing the 

competition concern using the framework for the assessment of remedies in terms of effectiveness, 
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timeliness and proportionality, as set out in CC 6 – Remedies and Penalties Guidelines (CC 6 

Guidelines). 

6.7 The CC 6 Guidelines in a nutshell provides that:  

(i) ‘Effectiveness’ will be judged according to the remedy’s likely effect on the state of 

competition in the relevant market, and the adverse effects resulting from any weakness 

of competition, 

(ii) ‘Timeliness’ will be assessed on whether the remedy acts swiftly to deal with problems it 

has identified, over those that operate only after a delay, and 

(iii) ‘Proportionality’ will be based on the costs of any remedy it imposes to the benefits it 

expects to result from the operation of that undertakings. 

6.8 To recall, the competition concern is that the impugned agreement between TVCL and Lafarge 

could harm Kolos’s ability to compete by denying the latter access to cement-grade fly ash and thus 

could have foreclosure effects in the downstream supply of cement markets.     

a. Effectiveness  
 

6.9 With the []% of the cement-grade fly ash production from TVCL, Kolos would thus to able to have 

access to a volume of input which is reflective of its current market share and thus maintain the 

current state of competition in the cement market.  Kolos, as an equally efficient firm, will thus 

continue to provide a competitive constraint to Lafarge.  

6.10 The higher share of []% of cement-grade fly ash to Lafarge would give the latter an edge in terms 

of production capacity of composite cement and share of supply in the cement market.  However, 

this higher percentage of fly ash is somehow reflective of its current market share and state of 

competition.  Moreover, the higher share of the market for Lafarge is justified on the ground that 

the latter committed to purchase fly ash and bed ash   from TVCL when Kolos chose to discontinue 

its collaboration with Omnicane/TVCL on the Carbon Burn Out project.  

6.11 The undertaking of TVCL provides that sales of the processed fly ash will be done at a price not less 

favourable to that offered to Lafarge.   As such, Kolos would not be disadvantaged in terms of cost 

of the input and thus provide a more level playing field.  It is though not to be discarded that the 
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higher volume of locally available cement-grade fly ash would give to Lafarge an edge but at the 

same Kolos also has cost advantage in terms of higher storage capacity and lower freights resulting 

of higher volume of cement imported.  But more importantly, the cost advantage is in some way a 

reward to Lafarge for the general investment in the Rs [] multi-application blending plant and 

specific investment of Rs [] related to the Carbon Burn-out Project. 

6.12 The application of the conditions to all the fly ash produced by TVCL per annum and the undertaking 

stipulating that Kolos should also purchase []% of the bed ash from TVCL ensures that project 

financing relative to the off-take agreement and debt servicing are met.   The same reasoning 

applies for the requirement for Kolos to commit on a long-term agreement alike Lafarge.   

6.13 In conclusion, the undertakings submitted by TVCL effectively addresses the concern of the 

Executive Director. 

b. Timeliness  
 

6.14 The undertakings submitted shall be effective, as per the Rules of Procedure of the Competition 

Commission, from the date of the decision of the Commission.  

6.15 The only issue about the timeliness of the proposed undertaking is the 12 months ramping period 

for the sales of the processed fly ash.  The Executive Director, however, believes that the ramping 

period is justified for smooth implementation in relation to production and logistics.  

c. Proportionality 
 

6.16 The undertakings address the issue of input foreclosure and enables Kolos to compete on the 

market for the composite cement. With a competitive process in place, better products would be 

made available at competitive prices.  

6.17 The implementation of the undertakings would however entail the cost of reviewing the agreement 

which is in place between TVCL and Lafarge for the sale and purchase of the total production of 

processed fly ash of TVCL.  

6.18 The Executive Director however believes that the benefits from addressing the likely harm to 

competition with the potential foreclosure in the cement market is likely to outweigh the cost of 

the reviewing the agreement between TVCL and Lafarge.  
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6.19 The Executive Director therefore concludes that the undertakings offered by TVCL satisfactorily 

address the competition concern of total input foreclosure of an equally efficient firm by virtue of 

an exclusive sales and purchase agreement, in the markets for processed fly ash and cement in 

Mauritius, identified under INV043 investigation.  
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7. Views of parties on the provisional report of undertakings 

7.1 Upon submission of the final undertakings by TVCL in November 2019, the Executive Director 

produced a provisional report of undertakings (‘the provisional report’) on 18th February 2020 and 

invited the parties to comment thereon and identify confidential and commercial sensitive 

information for the purpose of producing the non-version version of the Report. Their submissions 

and the views of the Executive Director thereon are summarized below. 

7.2 On 27th March 2020, TVCL responded to the Executive Director and highlighted that the final 

undertakings were discussed and agreed, in principle, by Lafarge but remains subject to the latter 

formally releasing TVCL from its obligations under the sales and purchase agreement (SPA).  

7.3 TVCL requested for the reason for the publication of  the non-confidential version of the report and 

sought clarification as to whether the information to be submitted by TVCL during the monitoring 

period of 6 years will be kept confidential for an indeterminate period ([]). 

7.4 On the issue of Lafarge releasing TVCL from its obligations under SPA between the two parties, the 

Executive Director was made to understand during discussion on the initial undertakings and 

formally apprised in writing on 01st May 2020 by Lafarge that it was agreeable to proceed with the 

final undertakings ([]).      

7.5 Regarding the publication of the non-confidential version of the Report, TVCL was informed on 06th 

April 2020 that as per r.15(7) of the Rules of Procedure, a copy of the report has to be published on 

the Competition Commission's website.  On the issue of treatment of confidential information 

submitted by TVCL, the latter was apprised that s.70 of the Act; and r.30 and r.32 of the Rules of 

Procedure provide for the treatment and disclosure of confidential information submitted by 

parties.  TVCL was also apprised that information submitted by later will be used for the purpose of 

monitoring of the undertakings and will be kept for such period, as per Commission’s policy and the 

law on data protection. 

7.6 Subsequently, TVCL submitted on 14 April 2020 that price information and provisions of the 

agreement between TVCL and Lafarge contained in the provisional report to be treated as 

commercially confidential/sensitive.   
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7.7 As per the request of TVCL, the Executive Director will excise price information and provisions of 

the agreement between TVCL and Kolos from the non-confidential version of the Report. 

7.8 On 16th March 2020, Kolos responded to the provisional report ([]).  Kolos submitted that its 

concern with the undertakings that TVCL will sell treated fly ash to Kolos “at a price not less 

favourable than the one offered to Lafarge” was that TVCL may sell on better conditions such as 

direct and indirect discounts.  However, Kolos was comforted with the Executive Director’s view 

that discount was a component of price. 

7.9 Kolos submitted that it welcomes the Executive Director’s recommendation to request TVCL to 

submit information to the Commission on annual basis for the first 6 years of the undertakings, 

including information on “the price” and any “any discounts or matter incidental thereto”.   Kolos, 

however, requested that the submission of information by TVCL be a requirement rather than a 

request.  In addition, “any discounts or matter incidental thereto” be replaced by “any discounts, 

whether directly or indirectly and any other terms of payments which would directly or indirectly 

affect the price or matter incidental thereto.” 

7.10 The Executive Director finds merit in the requests of Kolos.  A requirement rather than request on 

TVCL to submit information to the Commission will facilitate monitoring and thus ensure 

compliance with the undertakings offered by the latter.  The other request on proposed wordings 

by Kolos relate to price and thus within the scope of the undertakings offered by TVCL, which 

provides that it will sell treated fly ash to Kolos at a price not less favourable than Lafarge.   The 

moreso, the Act provides that price includes any charge and fee.  As such, in accepting the wordings 

of Kolos, the Executive Director do not find any departure from the undertakings offered by TVCL 

so it is limited to any matter which directly or indirectly affect the price and at the same time bring 

certainty and comfort to Kolos. 

7.11  In producing this Report, the Executive Director has therefore factored in the proposals of Kolos.  

Confidential information identified by Kolos will also be excised in producing the non-confidential 

version of the Report.  

7.12 Lafarge responded to provisional report on 01st May 2020 ([]).   Lafarge submitted that it was 

agreeable to accept and proceed with the final undertakings offered by TVCL, expressly subject to 

its comments.  It also submitted that Report be limited to internal circulation to the parties to 
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investigation.  If Executive Director does not agree and decides to publish the Report, Lafarge 

requested for confidential, as identified in its response, be removed.  

7.13 In its response, Lafarge’s expressed concerns in the way the provisional report was drafted.  Lafarge 

submitted that the provisional report gave the impression that the Executive Director has come up 

with conclusive findings on, inter alia, market definition, dominance and existence of restrictive 

business practice.  It highlighted that the provisional report should have contained only an 

assessment of whether of the undertakings offered satisfactorily address the likely competition 

concerns identified.   

7.14 Lafarge submitted that this situation may cause it prejudice as it may give impression that it has 

done something wrong while this is not the case, as no evidence is adduced given no full 

investigation has been carried.  Also, it may create a dangerous risk that the preliminary findings in 

the provisional report could be considered final and later used to be or read to be jurisprudence 

and precedents relating to the relevant markets or to Lafarge. 

7.15  Lafarge, however, submitted that far from endeavouring to amend the thought process of the 

investigation or question the legitimacy of what has been achieved, it concerns could be addressed 

by resolving drafting differences in the provisional report.  In this regard, Lafarge proposed changes 

in the provisional report. 

7.16 The Executive Director believes that there has been misunderstanding or differences in the 

interpretation of the content of the provisional report.  The report was not intended to provide for 

findings or conclusive views on market definition, dominance or existence of restrictive business 

practice.  Rather, it was intended to provide for an assessment of the efficacy of the undertakings 

offered by TVCL, to address the likely competition concerns identified. 

7.17 The Executive Director has clarified the matter with the counsel of Lafarge and the proposed 

changes by the latter are reflected in this Report.  The request to exercise confidential information 

of Lafarge in the non-confidential version of the Report will also be entertained. 

7.18 In finalizing of this Report, therefore, the Executive Director has had regard to the submissions of 

TVCL, Kolos and Lafarge and addressed all their concerns. 
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8. Conclusion and recommendation  

8.1 The Executive Director initiated the investigation INV043 – Fly Ash following concern over potential 

foreclosure effects arising from the exclusive sales and purchase agreement of processed fly ash 

between TVCL and Lafarge. 

8.2 TVCL offered undertakings pursuant to s.63 of the Act to allay the competition concern identified. 

The Executive Director has assessed those undertakings and has come up with the conclusion that 

these satisfactorily addresses the competition concerns.  

8.3 To monitor the undertakings offered by TVCL, the Executive Director recommends that TVCL be 

required to submit information to the Commission relative to production and sales of cement-grade 

fly ash to Lafarge and Kolos on annual basis for the first 6 years of the undertakings.  More 

specifically: (a) capacity, volume of production of processed fly ash and revenue generated; (b) the 

detailed information relative to the volume of and price at which the processed fly ash would be 

sold to Lafarge and Kolos; and (c) any discounts, whether direct or indirect and any other terms of 

payment which would directly or indirectly affect the price or matter incidental thereto. 

8.4 The Executive Director recommends that the Commissioners accept the undertakings submitted by 

TVCL, with a monitoring mechanism in place. 
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Annex 1: Undertakings of Thermal Valorisation Company Limited 
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       Annex 2: Response of TVCL to the Provisional Report of Undertakings 
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      Annex 3: Response of Kolos to the Provisional Report of undertakings 
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Annex 4: Response of Lafarge to the Provisional Report of Undertakings  
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