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1. Executive Summary 

 This report presents the findings and recommendations of the Executive Director following 

completion of the investigation referred to as ‘INV034 – Pricing of mobile telephony 

services’. The investigation, initiated in August 2015, has been conducted pursuant to the 

provisions of the Competition Act 2007 (the “Act”). The main parties1 to the proceedings 

are Cellplus Mobile Communications Ltd and Emtel Ltd, two mobile telephony service 

providers operating in the Republic of Mauritius. 

 Mahanagar Telephone (Mauritius) Ltd, the third mobile telephony operator, is an auxiliary 

party2 which has provided information upon requests from the Executive Director during 

the course of the investigation. The expertise of the Information and Communication 

Technologies Authority (the “ICTA”), which is the regulatory body for the ICT sector in 

Mauritius, has been sought, both before and throughout the investigation, as per the terms 

of the Memorandum of Understanding between the ICTA and the Competition Commission 

(the “CCM”). 

 The investigation has been conducted with respect to the pricing policy of the main parties 

for their mobile voice call services. The main parties distinguish between on-net and off-net 

mobile voice calls in terms of tariffs. An on-net call refers to a call that is placed by a 

subscriber of operator A to another subscriber of the same operator. An off-net call is 

placed by a subscriber of operator A to a subscriber of operator B. The Executive Director 

was concerned that both Cellplus Mobile Communications Ltd and Emtel Ltd were engaging 

in a price discrimination conduct for on-net and off-net mobile telephony voice calls. 

 The Executive Director exercised the information-gathering powers vested in his office to 

gather information for the review of a monopoly situation. The focus of the investigation 

was on whether the pricing behaviour of the main parties constitutes an abuse of a 

monopoly situation subject to review under the Act. 

 The relevant markets for the investigation were defined in line with the guidelines published 

by the CCM and with established practice. The exercise comprised identifying the set of 

products and services to which a mobile caller, placing a voice call to a call recipient, would 

likely turn to in the event that prices for establishing a mobile voice call were increased. 

 It has been found that users are not likely to substitute mobile voice calls with calls to a 

fixed phone. Among other considerations, the issue in relation to whether prepay and post-

pay mobile voice call offers act as competitive constraints to each other was left open so 

that post-paid subscriptions were presumed to act as competitive constraints on prepaid 

subscriptions. 

                                                           
1 Under r. 2 of the Competition Commission Rules of Procedure 2009 (the ‘Procedural rules’), a ‘main party’ is 
defined as a ‘party who is subject of an investigation’. 
2 Under r. 2 of the Procedural Rules, an ‘auxiliary party’ means ‘a party who has an interest in the matter and 
has provided evidence to the Commission or to the Executive Director and includes a complainant’. 
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 The impact of over-the-top applications, some of which can be used to exchange voice or 

video calls between smartphones (by relying on the use of internet connectivity over fixed 

or mobile internet access points), have been extensively considered. As far as local voice 

calls are concerned, the Executive Director has found that voice calls placed over 

applications do not act as a sufficient competitive constraint on mobile voice calls yet. 

Instead, there are indications that the services may be complementary, or in other words, 

that users consume the services concurrently. 

 The situation may be different concerning international voice calls, whereby the Executive 

Director has found that subscribers may be substituting international voice calls placed over 

both mobile and fixed phones, with voice calls placed through over-the-top applications. 

No conclusions were necessary on the issue given that the investigation focused on the 

supply of local calls. 

 In broad terms, the Executive Director found that different conditions of competition 

existed for the supply of mobile voice calls at the retail and wholesale levels. While at the 

former level, demand is likely to be affected by end-user preference, demand is determined 

between mobile operators for a segment of service referred to as call termination. 

 In terms of the geographic bounds of the market for mobile voice calls, the Executive 

Director has found that the relevant area within extends to whole of the Republic of 

Mauritius, but excluding Tromelin and Diego Garcia. 

 The relevant markets have been defined as follows: 

(a) Retail voice calls to mobile phone numbers in the Republic of Mauritius; 

(b) Wholesale mobile call termination provided by Emtel Ltd for all calls to mobile phone 

numbers allocated to it by the ICTA in the Republic of Mauritius; 

(c) Wholesale mobile call termination provided by Cellplus Mobile Communications Ltd 

for calls to mobile phone numbers allocated to it by ICTA in the Republic of Mauritius. 

 For the purposes of determining the market shares of each operator, figures for 

subscriber bases, volume of traffic and revenue figures were used. It was found that the 

retail market was fairly concentrated with Cellplus Mobile Communications dominating the 

supply of mobile voice calls. Neither Emtel Ltd nor Mahanagar Telephone (Mauritius) Ltd 

were found to be dominant. 

 As a dominant player, the price discrimination conduct of Cellplus Mobile 

Communications has been found to have the effect of restricting or distorting competition, 

by barring the effective access of rival operators to customers and supplies. 

 To address the effects of the conduct, the Executive Director is recommending that 

the following remedial measures against the operator: 
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(a) A ban on any tariff and non-tariff discrimination between voice calls placed to any 

local mobile phone numbers allocated to any mobile operator, applicable to all current and 

future commercial offers (including any promotional offer but excluding any unlimited-basis 

offer) for a period of at least two years. 

(b) An obligation to continuously advertise the ban for a period of at least one month 

(preferably by way of weekly SMS to all subscribers). 

(c) A provision to renew the ban at the end of the period of at least two years for an 

additional maximum period of one or two years from the date of expiry for the initial period, 

following monitoring of the effectiveness of the ban. 

(d) The continuous submission of information on a semester basis for a period of four 

years (with a provision to shorten the obligation), for monitoring purposes. 

 To comply with the provisions of s. 70 of the Act (on disclosure of information), the 

confidential version of the report has been redacted to exclude part of the information 

contained therein. This copy of the report is public. Where information has been 

excluded, this is denoted using the symbol []. 
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2. Background 

A. Procedure 

I. Investigation 

 The investigation, referenced as ‘INV034 – Pricing of mobile telephony services,’ was 

opened on the initiative of the Executive Director pursuant to s. 30(c) of the Act. The 

provision confers the power upon the Executive Director to investigate situations which he 

has reasonable grounds to believe to be reviewable under ss. 44 to 48, falling under the 

restrictive business practices defined under part III of the Act. 

 In the course of 2015, the Executive Director made an enquiry under r. 5 of the Competition 

Commission Rules of Procedure 2009 (the “Procedural rules”). Pursuant to the provisions 

of the Memorandum of Understanding between the CCM and the ICTA3, consultations 

between the institutions were conducted in the course of the enquiry. 

 Following enquiry, the Executive Director was satisfied that there were reasonable grounds 

to believe that an alleged restrictive business practice residing in a monopoly situation 

subject to review under s. 46 of the Act, was occurring. Based on these grounds, and as 

provided for under s. 51(1) of the Act, the Executive Director initiated an investigation into 

the alleged monopoly situation in August 2015. 

 In August 2015, Emtel Ltd and Cellplus Mobile Communications Ltd were notified of the 

start of the investigation, and of their status as main parties to the proceedings. The ICTA 

was also notified of the decision to initiate an investigation. An administrative timetable 

setting out the major stages of the investigation was drawn up and notified to the main 

parties pursuant to r. 9 of the Procedural Rules and procedural meetings were held with 

each. The timetable was subsequently revised as per the requirements of the investigation. 

 It was explained at procedural meetings, held with all parties to the proceedings, that the 

purpose of the investigation was to gather information and establish the facts required for 

the assessment of a monopoly situation reviewable under s. 46 of the Act. It was further 

explained that upon completion of the investigation, the Executive Director would submit 

his report to the Commission. 

 On 19th February 2016, having completed the initial information gathering stage of the 

investigation, the Executive Director communicated his ‘Statement of issues4’ to parties to 

the proceedings. In the document, the Executive Director laid down the anticipated scope 

of the investigation and identified the issues upon which subsequent analysis would 

proceed. 

                                                           
3 A copy of the Memorandum of Understanding between the Information and Communication Technologies 
Authority (the “ICTA”) and the Competition Commission is available at: 
http://www.ccm.mu/English/Documents/Legislations/mouICTA.pdf 
4 One of the major stages of an investigation referred to under r 9 of the Procedural rules. 

http://www.ccm.mu/English/Documents/Legislations/mouICTA.pdf
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 Parties were invited to reply to the Statement of issues and responses were received from 

Emtel Ltd and Cellplus Mobile Communications Ltd in April 2016. These responses were 

thoroughly reviewed by the Executive Director who gathered further information. 

 On 14th November 2016, the Executive Director notified his provisional findings by way of a 

provisional report issued pursuant to r. 14 of the Procedural rules. Remedies proposed to 

be recommended to the Commission were also notified in the same report as per r. 16 of 

the Procedural rules. 

 Parties were invited to provide reasons as to why such provisional findings should not 

become final and to submit any views or comments which they had with respect to the 

proposed remedies. Emtel Ltd and Cellplus Mobile Communications Ltd provided written 

submissions in January 2017. The ICTA submitted its views on the remedies proposed by 

the Executive Director on 25th April 2017. 

 Pursuant to r. 15 of the Procedural rules, the submissions of the main parties have 

been reviewed by the Executive Director who has completed his investigation of the subject 

matter and proceeded to make the report final. The report has now been submitted to the 

Commission with his recommendations in accordance with s. 51(2) of the Act. 

 Throughout the investigative process, information has been gathered by the 

Executive Director on the basis of the powers vested in his office under s. 52 of the Act, 

namely to order the production of documents as well as to order attendance at meetings 

to discuss the facts pertaining to the current investigation, from both main and auxiliary 

parties. 

 The Executive Director has had regard to information gathered from the main parties 

as well as from Mahanagar Telephone (Mauritius) Ltd as auxiliary party and the ICTA as 

sector regulator. 

II. Collaboration with the ICTA 

 The CCM is mandated to enter into Memoranda of Understanding with regulators 

under s. 66 of the Act, to establish mechanisms for collaboration, “including the use of the 

sector-specific expertise of the regulators in respect of investigations5”. 

 The investigation has been conducted into the mobile telephony industry, which falls 

under the regulatory and licensing purview of the ICTA, with which the CCM entered into a 

Memorandum of Understanding in 2010. 

 The Memorandum provides that the CCM must, as far as possible, discuss with the 

ICTA at a relatively early stage to reach a decision on the relevant legislation under which 

the matter at hand should proceed6. Prior to the start of this investigation, the Executive 

                                                           
5 Competition Act 2007, s 66 
6 See ‘Memorandum of Understanding between the Competition Commission and the Information and 
Technologies Authority,’ para 17 
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Director entered into consultations with the ICTA to address the question and it was viewed 

that the matter would best be pursued under the provisions of the Act. 

 As per the requirements of the Memorandum of Understanding, the ICTA was 

formally notified of the decision to initiate the investigation prior to its start and it was also 

explained that the ICTA would be apprised of the progress of the investigation at various 

stages and that its views would be sought and considered, since it is understood that it 

would have a “legitimate interest in being well-informed about the [Executive Director’s] 

activities in the sectors [it] regulate[s]7”. 

 The CCM also recognizes that the ICTA, as a sector regulator, is “an unbiased source 

of expertise on what are usually complex technical and economic issues at stake8” in the 

information and communications technologies sector. As such, the Executive Director has 

sought the assistance of the regulator through requests for the provision of information 

used for the purposes of the investigation. 

 Bearing the legitimate interest of the ICTA in relation to the Executive Director’s 

investigation in mind, a copy of the Statement of issues for the investigation, duly excised 

to exclude information kept confidential under the provisions of s. 70 of the Act, was 

circulated to the ICTA. The Authority did not reply in writing to the Statement of issues but 

submitted some of its views at a subsequent factual meeting9. 

 The Executive Director also notified his provisional findings and proposed remedies, 

by way of a provisional report, excised to exclude information kept confidential under the 

provisions of s. 70 of the Act, to the ICTA. The Authority submitted its views on 25th April 

2017. 

 An excised copy of the present report has been circulated to the ICTA. 

III. Current stage 

 The administrative timetable for the investigation lays down the intermediary stages 

through which the investigation has progressed. The investigation has been completed and 

the Executive Director is reporting to the Commission pursuant to s. 51(2) of the Act. 

 Pursuant to r. 15 of the Procedural rules, this report describes the investigation of the 

Executive Director and his recommendations. The aim is to report on the investigation so 

that the Commission can determine whether restrictive business practice(s) are occurring 

or have occurred in pursuance of s. 5(b) of the Act. 

 The report also aims to assist the Commission to determine such remedy as it may 

think fit to impose in response to an identified anti-competitive practice and what action 

                                                           
7 Competition Commission, CCM 7 Guidelines General Provisions (2009), para 3.9 
8 Id. 
9 Filenote of meeting held with ICTA, 30th June 2016 
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an enterprise should take to ensure compliance with the remedy, in accordance with s. 5(c) 

of the Act. 

 The report provides parties with the opportunity to review evidence which the 

Executive Director has relied upon to reach his findings10. 

B. Subject of investigation 

I. Concerns of the Executive Director 

 Upon initiation of the investigation in August 2015, the Executive Director explained 

that he was concerned with the alleged price discrimination between voice calls exchanged 

between customers subscribed with the same mobile telephony operator (“on-net” calls) 

and between subscribers of rival operators (“off-net” calls). 

 Mobile operators in Mauritius distinguish between on-net and off-net mobile voice 

calls in terms of tariffs. An on-net call is one placed by a subscriber of operator A to another 

subscriber of the same operator. An off-net call is placed by a subscriber of operator A to a 

subscriber of operator B. An on-net call can therefore be described as a call which originates 

and terminates within the same Public Land Mobile Network (“PLMN”)11 and an off-net call 

is one which originates from the PLMN of one operator and terminates on the PLMN of 

another. 

 The Executive Director notes that the main parties to the investigation discriminate 

between the prices or traffic allowance between on-net and off-net calls for part of their 

commercial offers. The Executive Director is concerned that this pricing behaviour may 

constitute an abuse of a monopoly situation subject to review under s. 46 of the Act. The 

relevant offers are summarised below. 

Table 1. Relevant plans of Cellplus Mobile Communications Ltd 

 
[Source: Cellplus Mobile Communications Ltd] 

 

 

Table 2. Relevant plans of Emtel Ltd 

 

 
[Source: Emtel Ltd] 

 

                                                           
10 Excluding information kept confidential under s 70 of the Competition Act 2007. In accordance with r 15(5) 
of the Procedural rules, the Executive Director is of the view that such exclusions in the present report do not 
prejudice any main party in relation to information it requires to meet the case which has been put against it. 
At this point, any main party wishing to gain access to information which has been excluded from this report 
may write to the Commission to request same, setting out cogent reasons for such request. 
11 Pursuant to s. 24 of the Information and Communication Technologies Act 2001 (the “ICT Act”), mobile 
network operators must hold a valid license, defined as a ‘Type C.03 PLMN’ under the first schedule of the 
enactment, with the ICTA to be able to operate in the island. 
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II. Parties to investigation 

 Three mobile telephony providers currently operate within Mauritius, namely Emtel 

Ltd, Cellplus Mobile Communications Ltd and Mahanagar Telephone (Mauritius) Ltd. 

a. Main parties 

 

 Emtel Ltd was the first mobile telephony provider in the island, and was incorporated 

as a domestic company in 1987, prior to starting its commercial operations in 1989. The 

company is a subsidiary of Currimjee Jeewanjee & Co. Ltd. 

 

 Cellplus Mobile Communications Ltd (operating under the business name Orange) 

started operations in 1996, as the island’s second mobile telephony provider. The company 

is a wholly-owned subsidiary of Mauritius Telecom Ltd. 

b. Auxiliary party 

 

 Mahanagar Telephone (Mauritius) Ltd (operating under the business name Chilli) was 

incorporated in 2003, as the island’s third mobile telephony service provider. It is a wholly-

owned subsidiary of Mahanagar Telephone Nigam Ltd. 

C. Legal framework 

I. Burden of proof 

 The  investigation has been conducted by the Executive Director to gather information 

with respect to an alleged restrictive business practice residing in the existence of a 

monopoly situation as defined under s. 46 of the Act. Now that the investigation has been 

completed, the Executive Director has submitted his report on the matter to the 

Commission, together with his recommendations. 

 Pursuant to s. 5(b) of the Act, the Commission must now review and determine the 

matter pursuant to the framework laid out under s. 50(2). The latter provision places the 

legal burden of proving whether competition in any market is adversely affected through 

the conduct of one or more parties to the alleged monopoly situation, on the Commission, 

which determines the matter by “having regard to the factors set out in section 46 of the 

Act12”. 

 In the following sections, the Executive Director has described the factors, or 

elements, which the Commission generally has regard to, when reviewing a monopoly 

situation under s. 46 of the Act. These include, seriatim: 

(a) the existence of a monopoly situation; 

                                                           
12 Competition Act 2007, s 50(2)(b)(ii) 
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(b) the identification of abusive conduct engaged in by an enterprise found within the 

monopoly situation; 

(c) whether the enterprise found within the monopoly situation and whose conduct is 

under review is in a dominant position; and 

(d) whether the conduct of the enterprise may have adverse effects. 

 As the investigative arm of the Commission, the Executive Director bears the 

evidential burden of proof with respect to those various elements and this report adduces 

evidence which is believed sufficient to support the recommendations of the Executive 

Director. 

 In examining evidence and establishing the facts, the Executive Director has had 

regard to the guidelines published by the Commission pursuant to s. 38 of the Act (the “CCM 

Guidelines”)13. The analytical framework for the examination of the elements upon which a 

review of a monopoly situation under s. 46 will be based, is elaborated under the respective 

chapters and sections dealing with each of those elements. 

II. Elements of the review of a monopoly situation 

a. Existence of monopoly situation 

 

 A ‘monopoly situation’ is defined in terms of the share which enterprises supply or 

acquire in relation to a market. S. 46(1) provides that: 

“A monopoly situation shall exist in relation to the supply of goods or services of any description 

where – 

(a) 30 per cent or more of those goods or services are supplied, or acquired on the market, by one 

enterprise; or 

(b) 70 per cent or more of those goods or services are supplied, or acquired on the market, by 3 or 

fewer enterprises14”. 

 The concept of a monopoly situation is concerned with both the notion of markets 

and the size of market participants relative to the market as a whole. 

                                                           
13 The Competition Commission has, pursuant to s 38 of the Competition Act 2007, published five documents 
together constituting its guidelines on the ‘economic and legal analysis which shall be used for the 
determination of cases’ by the Commission. These non-exhaustive guidelines present the stance that the 
Commission will normally adopt when adjudicating cases brought before it. Cognizant of this, the Executive 
Director seeks to align the analysis carried out in his investigations to that which is prescribed under the 
guidelines, except where specific circumstances are present which warrant the adoption of a different set of 
analyses. In such cases, the Executive Director will explain his stance and the reasons for relying on different 
types of analysis. See also Competition Commission, CCM 7 Guidelines General Provisions (2009), para 1.6. 
14 Competition Act 2007, s 46(1) 



INV034 – Pricing of mobile telephony services      12 

 

 The CCM Guidelines clarify that the Commission’s approach to s. 46(1) is that the 

provision aims to act as a safeguard and grant a measure of certainty to enterprises: “The 

CCM can only take action when market shares exceed these thresholds – below them is a 

‘safe harbour’ within which no conduct can be investigated under the monopoly 

provisions15”. 

 Market shares are measured based on the “definition of relevant markets16”, the 

approach to which is explained under the corresponding section of the report. 

 The existence of a monopoly situation is posited on the identification of a relevant 

market and not on the market share of any specific enterprise found within a relevant 

market. Determining the existence of a monopoly situation requires an assessment of the 

structure of a relevant market as a whole and is not limited to the examination of an 

enterprise’s shares within the market. The aim is to assess the degree of concentration of a 

relevant market. 

b. Abuse of monopoly situation 

 

 The mere existence of a monopoly situation does not, on its own, warrant action by 

the Commission. This is recognised under the CCM Guidelines: “The existence of a monopoly 

situation is not in any way a breach of the Act. The [Executive Director] is not required to 

investigate all monopoly situations that are brought to [his] attention17”. 

 According to the CCM Guidelines, the stance of the Commission with respect to a 

review under s. 46 of the Act will be that “[a]n enterprise in a monopoly situation has a 

responsibility to consider whether its conduct might be considered an abuse18”. This means 

that in reviewing a monopoly situation, the Commission will consider that an enterprise 

found in the situation will bear the responsibility to ensure that its commercial practices do 

not impair competition, notwithstanding arguments that such business practices may be 

common. An enterprise does not breach s. 46 of the Act by being in a monopoly situation 

but may rather do so by engaging in abusive conduct while it is in such situation. 

 Indeed, s. 46(2) restricts monopoly situations which will be subject to review by the 

Commission to those within which the conduct of any concerned enterprise: 

“(a) has the object or effect of preventing, restricting or distorting competition; or 

(b) in any other way constitutes exploitation of the monopoly situation19”. 

                                                           
15 Competition Commission, CCM 4 Guidelines Monopoly Situations and Non-Collusive Agreements (2009), para 
2.1 
16 Id. para 2.5 
17 Id. para 2.9 
18 Id. para 2.10 
19 Competition Act 2007, s 46(2) 
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 The CCM Guidelines refer to these two forms of conduct as ‘abuse of monopoly,’ 

labelling the former type as ‘exclusive’ and the latter as ‘exploitative20’. Exclusive conduct 

is generally understood as conduct which has an impact on an effective competitive 

structure; exploitative conduct is conceived of as harming the interests of consumers or 

customers (as well as suppliers) directly. 

 The CCM Guidelines lay down a non-exhaustive list of common types of abuse which 

fall under the respective labels (such as foreclosure, predatory pricing and tacit collusion 

among others), although s. 46(2) remains of general application. 

 In broad terms, abuse of monopoly occurs where: 

(a) The structure of a market is influenced by the conduct of an enterprise to such an 

extent that the degree of competition is weakened as a result, and where such conduct would 

not reap comparable results under normal competitive conditions. The degree of competition 

may be weakened when rivals are hindered from maintaining their competitive position or 

their ability to increase competitive pressure on the enterprise engaged in the specified 

conduct, is affected. 

(b) The acts or omissions of an enterprise go beyond normal competitive conduct and the 

enterprise earns benefits from it which it would not have been able to attain under normal 

competitive conditions. 

 The types of conduct which are the subject of this investigation will be specifically 

addressed when examining the facts pertaining to same. 

Object or effect of conduct 

 

 In cases where the Commission is reviewing whether the conduct of an enterprise 

may be exclusionary within the terms of s. 46(2)(a)21, the Commission will also review 

whether the conduct had such ‘object’ or ‘effect’. 

 The Commission is not required to establish both, meaning that when conduct can be 

termed as being exclusionary by ‘object’, there is no need for the Commission to review the 

effect of such conduct. 

 Where the Commission cannot establish that the conduct can reside in an 

infringement by object, it will determine whether the conduct can be anticompetitive by 

effect. The scope of such determination will be limited to an assessment of the competitive 

structure of a market and will not be concerned with any effects on competitors or 

consumers, which is not required to be assessed under s 46(2)(a) but is rather dealt with 

under s. 46(3)(d). 

                                                           
20 Competition Commission, CCM 4 Guidelines Monopoly Situations and Non-Collusive Agreements (2009), para 
2.12 
21 A review of ‘exploitative’ conduct does not take the ‘object or effect’ of the said behaviour into account.  



INV034 – Pricing of mobile telephony services      14 

 

c. Position of dominance 

 

 Abusive conduct by enterprises found in a monopoly situation can only be successful 

if the enterprise enforcing it cannot be avoided by consumers or trading partners. The 

ability of an enterprise to act, to an appreciable extent, independently from its rivals is 

termed as a position of dominance, referred to as one of the factors which the Commission 

will take into consideration when reviewing the conduct of an enterprise found in a 

monopoly situation, at s. 46(3) of the Act: 

“(3) In reviewing a monopoly situation, the CCM shall take into account – 

(a) the extent to which an enterprise enjoys or a group of enterprises enjoy, such a position of 

dominance in the market as to make it possible for that enterprise or those enterprises to operate 

in that market, and to adjust prices or output, without effective constraint from competitors or 

potential competitors22”. 

 The assessment of the position of dominance of an enterprise will only be carried out 

once it has been determined that a monopoly situation exists based on the structure of the 

relevant market in terms of the shares held by all the enterprises operating within the 

situation. 

 The individual assessment of market shares held by the enterprise(s) to which abusive 

conduct is imputed will often be the first step in assessing the position of dominance of the 

relevant enterprises. High market shares may be a characteristic of dominant enterprises 

but the assessment of dominance is one in its own right, with a body of economic theory 

applying depending on the particulars of the relevant market. 

 The CCM Guidelines state that s. 46(3) of the Act lays down the two main 

considerations upon which the assessment of a position of dominance will rely23: 

“(3) In reviewing a monopoly situation, the Commission shall take into account – 

(…) 

(b) the availability or non-availability of substitutable goods or services to consumers in the short 

term; 

(c) the availability or non-availability of nearby competitors to whom consumers could turn in the 

short term24”. 

 In the field of competition economics, the evaluation of these factors is more 

commonly referred to as ‘demand-side’ and ‘supply-side’ substitution. Generally, the 

former type of substitution is concerned with the current market position of the allegedly 

dominant enterprise and the latter with its potential future position, in terms of the 

prospect for expansion and entry into the relevant market. The appraisal of these elements 

                                                           
22 Competition Act 2007, s 46(3) 
23 Competition Commission, CCM 4 Guidelines Monopoly Situations and Non-Collusive Agreements (2009), para 
2.18 
24 Competition Act 2007, s 46(3)(b)-(c) 
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is central to the identification of relevant markets as well as to the review of current and 

future competitive constraints which competitors can exert on an enterprise’s conduct. 

 The relativity between the shares held by enterprises found within a relevant market 

will be assessed to determine the existence of a position of dominance. The relative stability 

of market shares and the interval over which shares are held will also be taken into account. 

Barriers to entry may include regulatory and licensing requirements as well as industry-

specific considerations such as the first-mover advantages and network effects. Moreover, 

the conduct of large purchasers will also bear on the analysis of a position of dominance as 

the exercise of buyer power can, in some cases, prevent an enterprise from abusing its 

position of dominance. 

d. Adverse effects 

 

 S. 46(3)(d) explains that the Commission will also review the extent to which the 

allegedly abusive conduct of an enterprise can have adverse effects on the economic 

landscape as well as on the interests of consumers: 

“(d) evidence of actions or behaviour by an enterprise that is, or a group of enterprises that are, a 

party to the monopoly situation where such actions or behaviour that have or are likely to have an 

adverse effect on the efficiency, adaptability and competitiveness of the economy of Mauritius, or 

are or are likely to be detrimental to the interests of consumers25”. 

 In practice, when the Commission finds that a dominant enterprise found in a 

monopoly situation with respect to a specific market has engaged in conduct residing in s. 

46(2) of the Act, it will assess whether that the conduct will have, or likely have “one, or all, 

of the adverse effects referred to [under s. 46(3)(d)]26”. 

 This is in line with the Commission’s opinion that economic theory supports the idea 

that “in most markets, free competition is an effective guarantor of the interests of 

consumers and is likely best to promote the efficiency, adaptability and competitiveness of 

the economy of Mauritius27”. 

III. Remedial measures 

 After the Commission has determined that an enterprise is party to a monopoly 

situation subject to review under s. 46 and that it has engaged in either exclusionary or 

exploitative conduct, pursuant to s. 60 of the Act, it may impose remedial measures to 

address the adverse effects on competition or detrimental effects on users and consumers. 

 The scope of requirements which the Commission may include in a direction is very 

broad. The Act sets out examples of such requirements at s. 60(3). Remedial measures can 

                                                           
25 Id. s 46(3)(d) 
26 Competition Commission, CCM 4 Guidelines Monopoly Situations and Non-Collusive Agreements (2009), para 
2.26 
27 Id. 
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be classified into two categories, namely behavioural and structural requirements. The 

former type attends to the conduct of an enterprise on the market while the latter type 

may require the alteration of corporate structures. 

 The choice of remedial measures which the Commission will impose on an enterprise 

will be based on whether such measures or directions are “necessary, reasonable and 

practicable28”. As far as possible, the Commission will choose to impose “remedies which 

enhance or protect the process of competition, rather than those which attempt to deal with 

the adverse effects of a failure of competition29”. 

                                                           
28 Competition Act 2007, s 60(1) 
29 Competition Commission, CCM 6 Guidelines Remedies and Penalties (2009), para 3.9 



INV034 – Pricing of mobile telephony services      17 

 

3. Existence of monopoly situation 

A. Market definition 

I. Analytical framework 

 It has been explained that the Act establishes market share thresholds below which a 

monopoly situation cannot be found. Market shares are computed in relation to the supply 

of goods or services of a specified description. The set of goods or services which fall within 

a same description is referred to as the ‘relevant market’. 

 The set is identified by “determining what constitutes ‘similar,’ or ‘substitutable’, products 

[or services]30”. The determination of the similarity or substitutability of products or services 

“is not arbitrary, but will be the result of analysis of the market carried out by the [Executive 

Director], in each case [he] investigates,31” through a process well-known to all competition 

authorities worldwide, termed as ‘market definition,’ which can be interpreted and 

decomposed into three phases. 

 The preliminary phase is concerned with the correct identification of the focal product(s) 

and area(s). A focal product is the product under investigation. A focal area is an area under 

investigation in which the focal product is sold. Other characteristics may need to be 

identified depending on the specificity of the product or service at hand (e.g. flight services 

may require the identification of a ‘seasonal’ feature, with reference to peak and off-peak 

intervals). 

 At the first phase, identification is premised on a precursory understanding of the 

functioning of the specific activities under investigation and previous experience in similar 

cases. At the end of the preliminary phase, it may become apparent that reliable 

conclusions on the competitive issue under scrutiny can be reached based on a preliminary 

notion of the market so that there is no need to pursue market definition any further and 

the process can be stopped. 

 In the second phase, the Executive Director carries out a first screening of the major 

competitive constraints which the parties to the investigation face. A theoretical framework 

is adopted and is centered on a candidate market, being a plausible description of a relevant 

market. Candidate markets can be identified starting from focal products and areas and 

readily available qualitative evidence about products’ characteristics. 

 Tentative sets of products which compete with each other are identified. The theoretical 

analysis is initially centered on the competitive constraints which would prohibit customers 

of the focal product from switching to other products (referred to as “demand-side 

substitution”). If scope for demand-side substitution is found, the assessment shifts to the 

                                                           
30 Competition Commission, CCM 2 Guidelines Market Definition and the Calculation of Market Shares (2009), 
para 1.2 
31 Id. 



INV034 – Pricing of mobile telephony services      18 

 

constraints which suppliers would face to switch production to the focal product and enter 

the market within a one year timeframe (referred to as “supply-side substitution”). 

 Once appropriate candidate markets have been identified, the Executive Director will once 

more seek to establish whether reliable conclusions may be reached on the competitive 

issue under investigation. If so, the market definition process will stop without the need for 

an exact definition of the relevant market, which may be left open. 

 When the Executive Director cannot base his decision on candidate markets alone, the 

market definition process enters the third phase which entails the iterative refinement of 

the candidate markets through the application of the Hypothetical Monopolist Test (the 

“HMT”). The HMT is a framework for market definition and entails gathering quantitative 

evidence to determine the market for which a monopolist of all the products (including 

services) in the market “would be able profitably to increase the price of the product being 

investigated by a small but significant amount (typically 5-10%) over a sustained period32”. 

 Analysis starts from the narrowest market, which market is incrementally broadened to 

include products and services depending on the scope for demand- and supply-side 

substitution. The exercise is iterated until it can be demonstrated that a hypothetical 

monopolist could profitably increase prices in the defined market. The smallest set of 

products over the smallest area of trade where a hypothetical monopolist could profitably 

sustain a price increase, forms the relevant market. 

II. Focal services 

a. Services which have been investigated 

 

 The preliminary phase of market definition is to identify the focal products or services 

which have been investigated. In a first instance, it is appropriate to recall the concerns of 

the Executive Director upon which the investigation is based and to identify the 

products/services which are concerned. 

 The main concerns of the Executive Director stem from the significant difference 

between tariffs for on-net and off-net mobile voice calls, and the conduct which has been 

investigated is the ability of the alleged main parties to differentiate between those tariffs. 

In carrying out his analysis as per the described framework, the Executive Director has 

reviewed the market in which this ability resides and the competitive conditions by which 

it is affected. 

 To reach a view on the focal services, the Executive Director has had regard to the 

general characteristics of the services which have been investigated. 

 

                                                           
32 Id. para 2.16 
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b. General characteristics of services 

 

i. Call initiation 

 

 The services which have been investigated can broadly be described as mobile voice 

calling services. A mobile voice call refers to the service provided by a mobile operator to a 

consumer, which enables him to place a voice call from his mobile handset by dialing a 

unique phone number to reach another consumer on his own mobile handset. The former 

consumer is referred to as the calling party or the caller and the latter as the called party or 

callee. 

 A consumer gains access to the mobile telephony services of a mobile network 

operator by subscribing with the latter. Upon subscription, the consumer is provided with 

a SIM card to be used on his mobile handset, and to which a unique mobile phone number 

is ascribed. 

 Voice calls which are carried on a PLMN are delivered to the unique number, allocated 

by the ICTA under its Numbering Plan for mobile networks33. Calls placed by a calling party 

from his mobile handset are carried over the network of the operator to which he is 

subscribed and depending on the operator of the called party, may either be routed through 

the same network or will require connection to the network of another operator. 

ii. Origination and termination services 

 

 At a high level, origination refers to the process from the initiation of a call by the 

calling party on his mobile handset, its path through the operator’s network (the operator’s 

local loop) up to the point where it reaches the mobile switching centre (the “MSC”) of the 

originating network operator. Termination can be of two types; in the first type, the 

originating operator routes the originating call signal from its MSC back through its own 

local loop up to the point where it reaches (or ‘terminates’ on) the mobile handset of the 

called party; in the second type, the originating operator connects the originating call signal 

to the MSC of another operator, for termination on the mobile handset of a consumer 

subscribed with that operator. 

 

 

 

 

 

                                                           
33 Pursuant to s. 18(1)(q) of the ICT Act, the ICTA has the function to "determine the numbering system to be 
used for every information and communication services including telecommunication service, and manage, 
review, and, where appropriate, reorganise the numbering system". In the case of mobile network services, 
the ICTA has a numbering plan according to which it allocates telephone numbers on an exclusive basis to 
mobile operators. From 2010 to 2013, the ICTA allocated numbers in blocks of 10,000 and from September 
2013 (after migration to the 8-digit numbering plan for mobile phone numbers), allocation has been in blocks 
of 100,000. Licensed mobile operators are required to submit annual numbering return forms to the ICTA. 
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Figure 1. Outline of mobile voice call 

 

iii. Wholesale and retail levels 

 

 As illustrated in the diagram above, consumers interact with mobile operators only 

when placing or receiving calls. However, there is an intermediary service which consumers 

do not access i.e. the service of connecting the originating operator’s call to the called party 

which is offered by the terminating operator. The Executive Director is of the view that 

calling parties would not be concerned with the relationship between mobile operators but 

would instead only value the end-to-end service of establishing a voice call to the called 

party. 

 Therefore, the market for mobile voice call services is split between a retail level (i.e. 

commercial relationship between consumers and mobile operators) and a wholesale level 

(i.e. commercial relationship between mobile operators). 

iv. Tariff structure 

 

 Tariffs for originating mobile voice calls are generally charged on the basis of the 

length of time which they last. The tariff structure comprises of a retail price charged to 

subscribers for both services of originating and terminating the call. 

 In the case of calls which originate from an operator A’s network to terminate on 

operator B’s network however, the tariff structure is different; the originating operator has 

to settle fees for connecting to the rival operator’s network for the service of terminating 

the originating signal to the called recipient’s handset, on the basis of the length of time 

which the call lasts. In Mauritius, these fees are referred to as ‘Interconnection Usage 

Charges’ (“IUC”). 

 The connection which is established between two mobile operators for the 

completion of an off-net call is referred to as interconnection. Under the Information and 

Communication Technologies Act 2001 (the “ICT Act”), interconnection is defined as “the 

linking up of 2 information and communication networks, including telecommunication 

networks so that users of either network may communicate with users of, or utilise services 

provided by means of, the other network or any other information and communications 

network including telecommunication network34”. 

                                                           
34 ICT Act, s 2 
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 As explained earlier, having a relatively larger subscriber base makes a mobile 

network operator more valuable to rival network operators by reason of the fact that the 

potential number of calls placed by their respective subscribers to the former increases. The 

added value may lead the terminating operator to charge higher IUC to rival operators for 

the service of connecting their calls to its subscriber base. 

 Under s. 28(4) of the ICT Act, the ICTA has the duty to determine rates for 

interconnection between mobile network operators. The prescribed rates for IUC are 

enforced through Directives which the ICTA has the power to issue under s. 17 of the 

referred enactment. It is understood that the aim of this regulation is to prevent relatively 

larger mobile network operators from charging higher IUCs. 

v. Prepay and post-pay modes of payment 

 

 Subscriptions for mobile voice call services are generally divided between ‘prepay’ 

and ‘post-pay’ offers. Prepaid subscribers are defined as those who pay instantly for their 

use of mobile telephony services, whether Short Message Service (SMS), voice calls or 

mobile internet. They can recharge their calling credit through the purchase of credit 

recharge items such as scratch cards or internet banking. The mode of subscription is 

relatively straightforward, as the procedure requires the submission of a customer’s 

national identity card and the purchase of a SIM card. 

 Post-paid subscribers normally have a contract with their mobile network operator 

and their consumption of mobile services is billed at the end of the month. Post-paid 

subscribers are able to use mobile phone telephony services and pay later, through their 

account at the mobile operator. To subscribe, the customer must submit a proof of address 

and a copy of a national identity card as well as purchase a SIM card. 

c. Identification of focal services 

 

 The Executive Director has identified the focal services based on the characteristics 

described above. A distinction has been drawn between the wholesale and retail levels of 

mobile voice calling services, owing to the different commercial relationships which may 

arise between the different parties involved in a mobile voice call. 

 At the retail level, a subscription agreement exists between a subscriber and a mobile 

network operator and at the wholesale level, an interconnection agreement exists between 

the calling party’s mobile network operator and the call recipient’s mobile service provider. 

 The first focal service is the wholesale segment of placing a mobile voice call to a 

specific mobile phone number. When the originating signal of a call has reached a mobile 

operator’s MSC, the operator has to reroute the call to its recipient. This segment of the 

service is not concerned with the origination service offered to the customer but is 

concerned with the termination service offered by mobile operators, which is invisible to 

the subscriber. This service may either be offered by the originating operator itself or by 

another operator if the call recipient is subscribed with a different operator. 
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 As explained in the previous sections, the call termination market can be considered 

as a two-sided one. The two distinct groups of customers of this two-sided market are the 

callers, who are charged the retail tariffs on the one side, and the mobile network operators 

who are charged IUC for the service of terminating voice calls, on the other side. 

 Each mobile operator that is allocated numbers has exclusive control over the 

termination of calls to those numbers. Under a mobile numbering plan, the ICTA allocates 

unique mobile telephone numbers on an exclusive basis to each mobile operator in 

Mauritius. 

 The first focal service which has therefore been identified is that of the provision of 

mobile call termination services provided by each mobile operator for a call placed to a 

mobile number allocated by the ICTA to that mobile operator. The Executive Director 

highlights that this conclusion is in line with the starting point used by the Office of 

Communications of the UK (the “Ofcom”)35 for its market definition analysis set out in its 

latest final statement on the review of the UK wholesale mobile call termination market36. 

 The focal service for call termination which has been identified does not a priori suffer 

from any competitive constraint. This is because each mobile operator has exclusive call 

termination rights to mobile phone numbers allocated to it by the ICTA. However, it must 

be borne in mind that an analysis of competitive constraints faced by mobile operators for 

the provision of this wholesale service cannot focus exclusively on substitution at the 

wholesale level. 

 The analysis must take into consideration the possibility that the demand for call 

termination is derived from demand for retail mobile voice calls placed by end customers. 

The approach of the Executive Director must therefore take into account any sufficiently 

strong competitive constraint which affects the retail side of the market, to the extent that 

it may indirectly constrain the demand for call termination. It is therefore necessary to 

identify additional focal services at the retail level to complement the analysis of the 

wholesale market. 

 The retail focal service refers to the segment of placing a mobile voice call to a specific 

mobile phone number. The Executive Director is of the view that a calling party values the 

ability to reach his correspondent rather than differentiating between the different 

segments of the service (i.e. distinction between origination and termination services). 

 An effective voice call is established when it reaches the recipient successfully and 

when network connection is clear throughout the communication. Moreover, the Executive 

                                                           
35 The Office of Communications of the UK (the “Ofcom”) is the government-approved regulatory and 
competition authority for the broadcasting, telecommunications and postal industries of the United Kingdom. 
In referring to the review of the Ofcom, the Executive Director bears in mind the fact that the Commission may 
take into account reasoned decisions of other authorities on market definition and have regard to their 
conclusions and analysis, where such authorities have defined markets using similar principles to those defined 
under the Commission’s guidelines. See: Competition Commission, CCM 2 Guidelines Market Definition and the 
Calculation of Market Shares (2009), para 2.37 
36 Ofcom, Mobile call termination market review 2015-18 (2015), para 3.21 
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Director deems that the mobility of access is also an important element of value to the caller 

and has therefore defined the focal service in terms of placing a mobile voice call to a mobile 

handset. 

 The retail focal service has therefore been identified as being that of placing a mobile 

voice call to a specific mobile phone number. The Executive Director points out that this is 

also in line with the point of view37 of the Ofcom in its latest final statement on the review 

of the UK wholesale mobile call termination market. 

d. Necessity of identifying candidate markets 

 

 The Executive Director has determined that it is not possible to extract reliable 

conclusions from an analysis of competitive effects based exclusively on the focal services 

identified above. The boundaries of the wholesale market cannot be precisely determined 

from a precursory understanding alone; indirect competitive constraints may arise due to 

substitution which may occur at the retail level. 

 Moreover, a preliminary understanding of the retail focal service cannot suffice since 

parties averred the existence of major competitive constraints which may in their opinion, 

affect the conditions of demand and supply for the retail focal service. The Executive 

Director has deemed necessary to have regard to those submissions and to progress the 

market definition exercise to its second phase, i.e. to the application of a theoretical 

framework to candidate markets. 

III. Candidate markets 

 The theoretical framework used to analyse hypothetical substitution patterns, relies 

on a conceptual application of the HMT. The analysis of substitution is viewed from the 

wholesale and retail levels respectively since demand-side substitution at the wholesale 

level may be constrained or broadened by the scope for substitution at the retail level. 

 As explained earlier, substitution at the retail level may act as an indirect constraint 

on prices at the wholesale level. Therefore, demand-side substitution at the retail level will 

be examined to determine the scope of derived demand which may affect prices at the 

wholesale level. If no viable demand-side substitutes are identified at the retail end, supply-

side substitution at the wholesale level will be tested for direct constraints, before 

concluding on the relevant markets identified. 

a. Bearing of ‘Calling Party Pays’ principle 

 

 One issue which needs to be examined before proceeding with the identification of 

candidate markets pertains to the price on which the HMT should, in theory, be applied. 

                                                           
37 Id. para 3.20 
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 Since 200438, the ‘Calling Party Pays’ principle is applicable in Mauritius. Following this 

principle, called parties do not pay for receiving a call. Rather, all charges are borne by the 

calling party. The originating network operator collects the charges for the call and remits 

IUC to the network operator on whose network the call is terminated, for off-net calls. 

 Since the calling party will pay the whole price for the service of placing a voice call to 

the called party, the HMT should therefore be applied on the price of placing a voice call 

from a mobile phone. 

 The bearing on the current analysis is that the theoretical framework should aim to 

analyse the reaction in relation to any patterns of substitution of the calling party to an HMT 

rather than that of the called party. 

b. Conceptual application of HMT 

 

 Proceeding from the focal services identified in the previous section, the Executive 

Director has centred the analysis on the competitive constraints which he believes would 

prohibit customers of the focal services from switching to other services or across different 

geographic areas, and which parties aver would not, to identify plausible descriptions of the 

relevant market, referred to as candidate markets. 

 Cellplus Mobile Communications Ltd has stated39 that it does not believe that the HMT 

is appropriate or accurate for the purposes of conducting market definition in the present 

case. According to the operator, the HMT does not take into account the dynamism of the 

market under investigation. It avers that competition authorities in the US have replaced or 

complemented the use of market definition. 

 In particular, Cellplus Mobile Communications Ltd has referred the Executive Director 

to the 2010 US Horizontal Merger Guidelines, which according to the party states that 

“market definition is only one of many available tools to assess harm and [sic] should adopt 

more sophisticated economic tools that do not rely on market definition for certain 

competitive dynamics, [sic] and outline that the analysis of competitive effects need not 

begin with market definition for the telecommunications industry which is subject to rapid 

technological change40”. 

 The Executive Director has not found the above reference in the US Department of 

Justice/Federal Trade Commission Horizontal Merger Guidelines41. It has instead been 

found that the document lays down a very elaborate regime42 for conducting market 

                                                           
38 Information and Communication Technologies Authority, Telecommunication Order 5 (2004) 
39 Cellplus Mobile Communications Ltd, Reply to the Statement of Issues (April 2016), pg 3 
40 Id. pg 4 
41 U.S. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines (2010), available at 
https://www.ftc.gov/sites/default/files/attachments/merger-review/100819hmg.pdf 
42 Id. pgs 7-14 

https://www.ftc.gov/sites/default/files/attachments/merger-review/100819hmg.pdf
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definition based on the application of the HMT, which is in perfectly in line with the 

analytical framework described above. 

 The DOJ/FTC Horizontal Merger Guidelines do state that analysis for merger review 

need not always start with market definition, but readily recognise that the “evaluation of 

competitive alternatives available to customers is always necessary at some point in the 

analysis43 [Emphasis added]”. It is clear that the DOJ and FTC both fully support the 

application of the HMT for the purposes of market definition and the contention of Cellplus 

Mobile Communications Ltd is therefore unsubstantiated. 

 Cellplus Mobile Communications Ltd has averred that competition authorities in the 

UK have also discontinued the use of market definition in favour of novel methodologies. 

The Executive Director would here refer the operator to the latest final statement of the 

Ofcom on the review of the UK wholesale mobile call termination market44, in which it is 

made clear that the telecommunications regulator has relied on the HMT for the purposes 

of market definition. 

 As per ss. 46(3)(b) and (c) of the Act, the Commission has to review substitution within 

the “short term45”, which is interpreted as a period of one year under the CCM Guidelines46. 

The possibility of developments within the prescribed timeframe has thus, where 

applicable, been taken into account for the analysis. 

 Cellplus Mobile Communications Ltd has also argued against the adoption of 

qualitative approach to the HMT47 and has stated its preference for a quantitative approach. 

The Executive Director clarifies that the approach which has been adopted mixes both 

approaches to the application of the HMT. Analysis of quantitative data has been resorted 

to wherever such analysis is warranted and conducive to reliable results. 

 Cellplus Mobile Communications Ltd seems to have argued in favour of a purely 

quantitative approach. The Executive Director believes that this could lead to strong bias in 

results due to the tariffs practiced by the two largest mobile operators, for off-net calls. 

 Tariffs for off-net calls may already be too expensive (this is indicated by the high ratio 

of on-net to off-net calls placed by subscribers of Cellplus Mobile Communications Ltd and 

Emtel Ltd), and therefore innapropriate, as basis to apply the HMT48. Quantitative analysis 

may possibly show diversion of demand to such services which would not be considered 

were the tariffs for off-net calls cheaper. In other words, customers could be tempted to 

                                                           
43 Id. pg 7 
44 Ofcom, Mobile call termination market review 2015-18 (2015), pgs 23-54 
45 Competition Act 2007, ss 46(3)(b) & (c) 
46 Competition Commission, CCM 2 Guidelines Market Definition and the Calculation of Market Shares (2009), 
para 2.18 
47 Cellplus Mobile Communications Ltd, Reply to the provisional report (January 2017), pg 5 
48 Demand-side substitution analysis based on monopolistic prices can lead to overly broad markets and fail to 
identify market power when it is present. This phenomenon is commonly referred to in competition law jargon 
as the Cellophane Fallacy. 
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disregard non-price considerations and resort to services which they would not consider at 

competitive price levels. 

c. Application to focal retail service of placing a mobile voice call to a specific mobile 

phone number 

 

i. Service dimension 

 

A. Demand-side substitution 

 

 This section considers the alternatives to which a caller can switch following the 

application of the HMT to the price of placing a mobile voice call to a specific mobile phone 

number. The objective is to test the extent to which the caller can switch to such 

alternatives and whether sufficient substitution can occur to make the price increase 

unprofitable. 

 It is realistic to assume that the caller and recipient have imperfect information and 

that the recipient is unaware that the caller wants to call him. This is relevant throughout 

the analysis, wherever the lack of coordination between caller and call recipient may act as 

a hurdle to substitution. 

 The constraints faced by either the calling or called party being the same, the analysis 

focuses on the alternatives to which the caller would turn. The Executive Director is thus of 

the view that the caller may consider the following alternatives: calling the recipient on a 

fixed line number, sending an email or using any other non-voice mode of communication 

to reach the call recipient or establishing a voice call through an Over-the-Top application. 

o Calling a fixed line number49 

 A number of factors appear to constrain the caller from switching to placing a call to 

a specific mobile phone number to effecting a call to a fixed line number, based on the 

distinctness of the characteristics of the two services. 

 The called party would first need to have a fixed line available for his use and in his 

immediate vicinity. While this may be possible when the call recipient is at home or on his 

business premises, it is unlikely to be the case during a sufficient amount of time of the day 

to act as a sufficient constraint. 

 The caller would need to have knowledge of the number of the fixed line on which he 

could reach the call recipient. This would either require prior coordination with the called 

                                                           
49 A fixed line (or landline) telephone refers to a handset that uses a fixed line for transmission. For our 
purposes, fixed line also refers to fixed wireless, in so far as the characteristics examined here are common to 
both services. In Mauritius, fixed wireless phones are currently in use and refer to the wireless handsets which 
are used in fixed locations such as homes or businesses. Unlike fixed line handsets, which normally use 
electrical power from the line used for transmission, fixed wireless phones usually derive their electrical power 
from the mains. 
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party or access to directory services, in both cases further constraining the scope for 

substitution. 

 Immediacy of contact is an inherent feature of the utility a caller derives from placing 

a call to a mobile phone number. The Executive Director is of the view that reaching a 

recipient spontaneously/quicker on his mobile phone number is much more likely than 

through a call to a fixed line, bearing in mind that the aim is the establishment of an effective 

call. 

 Reaching the called party through a call to a fixed line also requires that the recipient 

is in the vicinity of the fixed line at the time of the call. This is likely to be a major constraint 

to the extent that it might require pre-planning of the call in which case, the recipient would 

need to be aware that the caller wants to communicate with him. 

 A call to a mobile phone number offers a higher level of privacy as the caller and 

recipient may both move around freely to find a suitable place to communicate, while such 

flexibility is not available through calls on fixed lines. 

 To summarise, the Executive Director is of the view that users are not likely to 

substitute mobile voice calls with calls to a fixed phone. 

o Placing a voice call through an Over-the-Top application 

 An Over-the-Top application (an “OTT” application) (e.g. Skype) may be used to 

exchange voice calls, or video calls between compatible smartphones. Its defining 

characteristic is that the call is exchanged using internet connectivity over fixed access or 

mobile internet access points. 

 The percentage ownership of smartphones will be a technical hurdle in the rate of 

substitution. The called party will need to have a smartphone which will be compatible with 

the OTT to be used for placing the call. The percentage of smartphone ownership among 

the population of mobile phone users will therefore be relevant to the analysis of whether 

a sufficient volume of calls can be established through OTTs. 

 According to Cellplus Mobile Communications Ltd, % of its subscriber base own 

smartphones, a figure which the operator claims is increasing exponentially50. The Executive 

Director has noted some issues, in relation to the survey results proposed by Cellplus Mobile 

Communications Ltd, in terms of degree of representativeness, sampling technique and 

frequency of survey. 

 The representativeness of the figure may be flawed to the extent that it reflects an 

important element of bias; the population which was surveyed were attendees to ‘Orange 

lor baz’ events, of which an unusually high proportion may have been technophiles, who 

                                                           
50 Cellplus Mobile Communications Ltd, Reply to the Statement of Issues (April 2016), pg 8 
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may be more prone to owning smartphones than other members of the population and 

may not therefore constitute a representative sample. 

 In contrast, the Executive Director is of the opinion that data which was submitted by 

Emtel Ltd51 tends to be significantly more reliable. The following table illustrates the key 

differences between the sources of data: 

 

Table 3. Key differences between surveys submitted by parties 

Characteristics of survey Cellplus Mobile Communications Ltd Emtel Ltd 

Sample size   

Representativeness   

Interview technique   

Frequency of interviews   

 
[Source: Cellplus Mobile Communications Ltd & Emtel Ltd] 

 

 Survey results submitted by Emtel Ltd show that for the period January to December 

2014, the percentage ownership of smartphone among mobile phone owners in Mauritius 

was, on average, around % among Emtel Ltd’s subscribers and around % among 

Cellplus Mobile Communications Ltd’s subscribers. Furthermore, according to the survey 

results, growth in the percentage of smartphone ownership is following a smooth and 

progressive trend, as illustrated below: 

Figure 2. Type of mobile phone used by subscribers of Cellplus Mobile Communications Ltd in 2014 

 

[Source: Emtel Ltd] 

 

 The above illustrates that the percentage of smartphone ownership is not exponential 

but is in fact relatively stable, which according to the Executive Director, may be due to the 

fact that growth is not occurring evenly across the whole breadth of the market. This is 

corroborated by Mahanagar Telephone (Mauritius) Ltd, which submitted that growth in 

smartphone ownership is more likely to arise from younger, new phone owners52. 

 The Executive Director therefore disagrees with the proposition of Cellplus Mobile 

Communications Ltd to the effect that growth of smartphone ownership will tend to be 

exponential, and is of the opinion that such growth is in fact be progressive. 

 Cellplus Mobile Communications Ltd has argued that based on IMEI and Type 

Allocation Code numbers, the source of which figures has not been disclosed, the level of 

smartphone ownership is as high as %53. The Executive Director cannot confirm whether 

such figures are accurate but, as highlighted previously, the level of smartphone ownership 

                                                           
51 Submissions from Emtel Ltd, Annex H, H2 (Parts 1-4), File 6, Tracking Study (January-December 2014) 
52 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 
53 Cellplus Mobile Communications Ltd, Reply to the provisional report (January 2017), pg 2 
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must be analysed in the light of other parameters for a complete picture on substitution. 

The percentage of smartphone ownership will only be, at best, a proxy for evaluating the 

prospect for placing voice calls over OTTs. 

 This is corroborated by the ICTA, which submitted that Towerhouse LLP54, the 

consultancy firm assisting it for the implementation of a new framework for market 

regulation was also of the view that smartphone ownership was only a proxy and that an 

evaluation of the actual scope for substitution would require access to the information on 

the nature of data packets being exchanged between local subscribers over the mobile 

internet access networks of all three operators55. 

 The ICTA further submitted that the preliminary analysis of Towerhouse LLP 

(submitted to the ICTA in 2015), which was based on an estimated rate of smartphone 

ownership of %, led to the view that there was no scope for voice calls placed over OTTs 

to act as a competitive constraint on mobile voice calls. 

 Additional denominators which may impact on substitution within the population of 

smartphone owners will include the availability of and compatibility between OTTs used by 

subscribers, the percentage of users who use mobile internet, and the probability that both 

parties are connected to the internet at the same time. 

 As in the case of non-voice modes of communication, calls through OTTs require that 

both the caller and the recipient have the same OTT application installed on their 

smartphones. OTTs do not provide a unique identification mechanism (such as a personal 

mobile phone number) and this limits the scope for subscribers to receive calls from 

subscribers of non-compatible OTTs. This closed-user group characteristic may therefore be 

a constraint to the extent that the caller and the called party may need to coordinate their 

use of the same application. 

 Cellplus Mobile Communications Ltd has argued against the closed-user group 

argument on the grounds that OTTs are displaying rapid growth worldwide5657. While this 

may be true, it may only serve as a proxy to establish the scope for placing voice calls on 

OTTs locally. The bulk of the impact of the increased adoption of OTTs worldwide could be 

focused on substitution for messaging applications and would not necessarily affect voice 

calls. As such, it would be difficult to infer that OTTs may be constraining mobile voice calls 

in Mauritius based solely on the number of users worldwide. 

 The operator has also submitted that around  minutes of voice traffic are 

exchanged via Skype daily in Mauritius58. This would be the equivalent of approximately 

% of daily local mobile voice traffic. The Executive Director notes that the source of the 

                                                           
54 Towerhouse LLP is a law firm and consultancy which offers its services to private clients or public authorities 
in regulated sectors of the economy (see http://www.towerhouse.co.uk/) 
55 Filenote of meeting held with ICTA, 30th June 2016 
56 Cellplus Mobile Communications Ltd, Reply to the provisional report (January 2017), pg 4 
57 Cellplus Mobile Communications Ltd, Reply to the Statement of Issues (April 2016), pg 9 
58 Id. 

http://www.towerhouse.co.uk/
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data is not divulged and that the operator has omitted to specify whether the alleged 

volume of traffic is being exchanged through fixed (e.g. residential broadband internet 

access through fixed line/wireless media) or mobile internet access points. 

 It is also noted that no comparison is proposed with respect to previous years, and 

that there is therefore no basis to conclude that the alleged traffic is actually growing, and 

if so, that the timing of such growth correlates with the alleged adoption of OTTs, the more 

so that Skype was initially available on personal computers rather than on smartphones. 

 During the course of the investigation, Cellplus Mobile Communications submitted59 

having started monitoring of OTT data traffic on its network using ‘Sandvine’60. According 

to the operator, OTT data represents an average of  millions of minutes of monthly traffic 

which confirms that OTT traffic was growing at a rapid pace whilst mobile voice traffic was 

stable. 

 The operator submitted figures to the effect that the volume of OTT traffic 

represented roughly the equivalent of % of the average monthly mobile voice traffic. It 

must be highlighted that the operator, did not specify whether the OTT traffic was transiting 

through its mobile or fixed internet access networks, albeit originating from smartphone 

usage. For the purposes of analysis, only data from the mobile internet access network 

would be relevant. 

 The following graph illustrates the figures submitted61: 

Figure 3. Graph comparing mobile voice traffic and OTT traffic for Cellplus Mobile Communications Ltd 

 

[Source: Cellplus Mobile Communications Ltd] 

 

 The graph illustrates that OTT traffic figures submitted by Cellplus Mobile 

Communications are significant. The figures for mobile voice traffic have remained stable 

throughout the illustrated interval. 

 The data shows that in spite of the significant volume of traffic being exchanged via 

OTT, the volume of mobile voice traffic has remained more or less stable. An analysis of the 

the figures demonstrates that OTT and mobile voice traffic are either positively correlated 

or unrelated. Negative correlation would have indicated substitution. However, on the 

facts, the data submitted by Cellplus Mobile Communications Ltd tends to show that OTT 

voice and mobile voice traffic are either complementary or unrelated services. In other 

words, the demand for either service affects demand for the other service only marginally, 

if at all it does. 

                                                           
59 Cellplus Mobile Communications Ltd, Reply to the provisional report (January 2017), pg 4 
60 See https://www.sandvine.com/company/about-us/ 
61 Cellplus Mobile Communications Ltd, Reply to the provisional report (January 2017), pg 17 

https://www.sandvine.com/company/about-us/
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 Competition scholarly opinion on the issue is in fact aligned with view that OTT voice 

and mobile voice services are tending to show a complementary relationship as the uptake 

of the former grows. One such opinion states that “there is no conclusive evidence that 

[mobile voice services] and OTT services do compete directly, not only from the supply side, 

where apparently more differences can be found, […] but also from the demand side, where 

ther are also arguments to consider [mobile voice services] and OTT services as 

complementary services (which is not the case for Uber and taxis)62”. 

 Notwithstanding the foregoing discussions, the Executive Director has surveyed the 

possibility that OTTs are having any significant impact on mobile voice calls. Mahanagar 

Telephone (Mauritius) Ltd submitted that users are far more likely to substitute fixed voice 

calls with voice calls over OTTs63. The operator believes that this may be so due to the fact 

that users are more likely to place such calls from devices which are connected to fixed 

internet access points at home or in office, where the obvious substitute would be to use a 

fixed phone call. 

 The total number of calls placed from fixed telephones has been steadily decreasing 

over the past five years (from 422m in 2011 to 379m in 201564). This tends to support the 

possibility that users may be substituting fixed voice calls with voice calls placed over OTTs. 

 As far as mobile voice calls are concerned, Mahanagar Telephone (Mauritius) Ltd 

submitted65 that the majority of mobile voice calls tend to be placed spontaneously and are 

characterized by their relatively short length and the urgent nature of exchanges. According 

to the operator, this is especially true of mobile voice calls placed by business customers. 

The mobile service provider is therefore of the view that users are not substituting mobile 

voice calls with voice calls placed over OTTs. 

 The ICTA shares the same views, stating that the uptake of OTTs may have affected 

the volume of SMS exchanged (this has been discussed in the previous section) but the fact 

that mobile voice traffic has remained relatively stable illustrates that OTTs are yet to have 

any material impact on the service66. 

 The regulator has submitted that it is still too early to view OTTs as a competitive 

threat to mobile voice calls and that this is likely to remain so in the foreseeable future. 

                                                           
62 CPI Antitrust Chronicle, OTT are Ubers and ECS are taxis. Or not? (November 2016), pg 42 
63 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 
64 Statistics Mauritius, Economic & social indicators – Information and communication technologies statistics 
(July 2016), pg 11 
65 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 
66 Filenote of meeting held with ICTA, 30th June 2016 
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 Cellplus Mobile Communications Ltd has submitted two articles67 according to which 

OVUM68 has estimated the growth of voice calls placed over OTTs at 20% per annum69. The 

Executive Director notes that according to the same article, OVUM also says that the decline 

in revenue from mobile voice calls “will come mostly from lost revenue on international calls 

and on roaming fees70”. 

 In Mauritius, the annual volume of local and international traffic originating from 

mobile phones has declined from 2,239m of minutes in 2013 to 2,055m in 2015 

(approximately 10%). Moreover, the volume of local traffic originating from fixed phones 

has fallen from 980m in 2011 to 875m in 2015 (approximately 10%). 

 On average, the annual number of local calls placed from mobile phones has remained 

stable over recent years (from 1,423m in 2011 to 1,465m in 201571), in contrast with figures 

for fixed voice calls (down to 379m in 2015 from 422m in 201172). As illustrated in the 

following figure, the number of calls originating from mobile phones has remainded more 

or less the same while the volume of mobile traffic has declined. This means that local 

mobile voice calls have become shorter, a characteristic of maturity in usage of mobile voice 

calls as contended by Mahanagar Telephone (Mauritius) Ltd73. 

 

 

 

 

 

 

 

 

 

 

                                                           
67 See http://fortune.com/2014/06/23/telecom-companies-count-386-billion-in-lost-revenue-to-skype-
whatsapp-others/ and https://www.ft.com/content/0cc98b28-9d76-11e3-a599-00144feab7de 
68 OVUM TMT Intelligence is part of the Business Intelligence Division of Informa PLC, and is a UK-based 
market-leading research and consulting business focused on digital service providers and the digital economy. 
69 Cellplus Mobile Communications Ltd, Reply to the provisional report  (January 2017), pg 4 
70 See http://fortune.com/2014/06/23/telecom-companies-count-386-billion-in-lost-revenue-to-skype-
whatsapp-others/ 
71 Statistics Mauritius, Economic & social indicators – Information and communication technologies statistics 
(July 2016), pg 11 
72 Id. 
73 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 

http://fortune.com/2014/06/23/telecom-companies-count-386-billion-in-lost-revenue-to-skype-whatsapp-others/
http://fortune.com/2014/06/23/telecom-companies-count-386-billion-in-lost-revenue-to-skype-whatsapp-others/
https://www.ft.com/content/0cc98b28-9d76-11e3-a599-00144feab7de
http://fortune.com/2014/06/23/telecom-companies-count-386-billion-in-lost-revenue-to-skype-whatsapp-others/
http://fortune.com/2014/06/23/telecom-companies-count-386-billion-in-lost-revenue-to-skype-whatsapp-others/
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Figure 4. Number and volume of mobile voice calls placed from 2011 to 2015 

 

[Source: ICTA and Statistics Mauritius] 

 

 As far as international calls are concerned, Mahanagar Telephone (Mauritius) Ltd 

submitted74 that subscribers are more likely to use voice-over-OTT services as a substitute 

to international calls rather than for local calls. 

 International calls placed from mobile phones have fallen from 93m of minutes in 

2011 to 69m in 2015 (representing a decrease of 25%)75. In the case of calls originating from 

fixed phones, the annual traffic volume has fallen from 41m of minutes in 2011 to 22m in 

2015, representing a fall of around 50%76. 

 Based on the foregoing, it appears more likely that subscribers may be substituting 

part of their fixed voice calls rather than mobile voice calls with voice calls placed over OTTs. 

Furthermore, it seems that such substitution is more likely to be occurring with 

international rather than local voice calls. In the same vein, the EU Directorate General has 

found that, globally, there is a “strong uptake of OTT services in international traffic […] 

although not as overwhelming as in messaging77”. 

 In addition to the factors considered so far, the caller and the call recipient must be 

connected to the internet simultaneously to be able to access the service and establish an 

effective voice call. To act as a competitive constraint on mobile voice calls, such internet 

                                                           
74 Id. 
75 Statistics Mauritius, Economic & social indicators – Information and communication technologies statistics 
(July 2016) 
76 Id. 
77 Directorate General for Internal Policies, Policy Department ‘A’ Economic and Scientific Policy, Over-the-Top 
players (OTTs): Market Dynamics and Policy Challenges (December 2015), pg 10 
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connection must necessarily be mobile as the ability to place or receive calls on the move is 

the primordial feature of a mobile voice call. 

 If it assumed that users do not remain perpetually connected to mobile internet, as 

indicated, this means that users will have to coordinate their use of the service prior to 

calling and that the uptake of mobile internet will be a restraining factor. This view is 

supported by Mahanagar Telephone (Mauritius) Ltd which submitted78 that knowledge of 

whether a recipient is online will be a hurdle to the effectiveness of a voice call placed over 

an OTT. The proportion of subscribers using mobile internet on a routine basis will be a 

proxy to gauge the scope for placing effective voice calls over OTTs. 

 Evidence, in the form of surveys conducted on behalf of Emtel Ltd, suggests that a 

vast majority of smartphone users do not use mobile internet on a routine basis. According 

to Emtel Ltd79, this figure ranges between % for its subscribers and between % among 

Cellplus Mobile Communications Ltd’s subscribers over the period from January to 

December 2014. In fact, over the same period, the survey results show that between % 

of smartphone users subscribed with Emtel Ltd use mobile internet and between % of 

smartphone users subscribed with Cellplus Mobile Communications Ltd use mobile 

internet. 

 Based on the foregoing, the Executive Director is of the view that the percentage of 

routine mobile internet users is yet insufficient to sustain the theory that voice calls over 

OTTs may be a competitive constraint to mobile voice calls. 

 Cellplus Mobile Communications Ltd has submitted80 that % of its subscriber base 

uses mobile internet. While this figure may not reliable, in contrast with the figures 

obtained from Emtel Ltd (the reasons for which have already been discussed above), the 

Executive Director highlights that the key metric is the percentage of users who connect to 

mobile internet regularly and not merely occasionally. 

 Moreover, the Executive Director notes that Mahanagar Telephone (Mauritius) Ltd 

submitted that around % of its subscriber base are routine mobile internet users81, which 

the operator defines as a user who connects to mobile internet at least once every 48 hours. 

This figure corroborates the data submitted by Emtel Ltd, unlike the submission of Cellplus 

Mobile Communications Ltd. 

 The effective use of voice calls over OTTs seems to rely on prior notice given by the 

caller and ensuing coordination with the recipient. Given this requisite condition, the 

Executive Director is of the view that it is more likely that users of OTTs will attempt to 

establish calls via fixed internet access points, using devices such as laptops, tablets or even 

their smartphones. 

                                                           
78 Id. 
79 Submissions from Emtel Ltd, Annex H, H2 (Parts 1-4), File 6, Tracking Study (January-December 2014) 
80 Cellplus Mobile Communications Ltd, Reply to the Statement of Issues (April 2016), pgs 13-14 
81 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 
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 This is mainly due to the fact that fixed internet is often offered on an unlimited quota 

basis, which is not a feature of mobile internet offers to date in Mauritius. The use of fixed 

internet access points, albeit on smartphones, does not however pose a competitive threat 

to mobile voice calls owing to the lack of mobility, which remains a defining characteristic 

of mobile voice calls. 

 The ramifications underlying the use of OTTs mean that the both the caller and the 

recipient must be familiar with the use of this mode of communication. The Executive 

Director is of the view that the percentage of smartphone users familiar with such features 

may be substantially less than in the case of conventional mobile voice calls. 

 The less users are familiar with the technology, the lower will the potential success 

rate of establishing a call, as well as the willingness of users to use the service, be. According 

to Mahanagar Telephone (Mauritius) Ltd, at least % of the population of mobile phone 

users in Mauritius is not mobile internet savvy owing to factors such as resistance to change 

and difficulty in taking up new technologies, among others82. 

 Voice calls through OTTs constitute a relatively new type of service. The Executive 

Director is of the opinion that as is often the case with new forms of technology, the service 

is prone to experimental shortcomings and technical flaws. The overall quality of service, or 

the perception of same by the customer, may therefore not be comparable to that of 

conventional mobile voice calls which can be expected to mean that the uptake with users 

will suffer in consequence. 

 Cellplus Mobile Communications disagrees with the view that OTT voice calls may be 

of inferior quality and submits83 that the quality may in fact be similar to that of a mobile 

voice call. It further submits that in any case, users are unlikely to be sensitive to quality of 

service unless in the case of business customers. 

 According to the ICTA, the quality of voice calls placed over OTTs is unrestrained by 

any regulatory factor whereas the quality of mobile voice calls is established under the 

licensing terms for a PLMN, under which operators have to meet established norms and 

standards84. 

 Mahanagar Telephone (Mauritius) Ltd corroborated this view85, stating that voice calls 

over OTTs would not benefit from dedicated connectivity and guaranteed minimum 

bandwidth so that significant fluctuations in the level of quality would impede user 

experience. 

 Furthermore, the operator does not concur with the view that quality of service does 

not matter for users and that only business customers are likely to heed this aspect of 
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85 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 
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service86. This is supported by the survey results submitted by Emtel Ltd, which consistently 

show that quality of voice calls and coverage are among the topmost key performance 

indicators for mobile operators according to surveyed subscribers87. 

 The Executive Director is of the view that in the absence of imposed standards and 

clear regulatory requirements, the quality of service for voice calls placed over OTTs cannot 

be compared to that of mobile voice calls. 

 The lack of prioritization protocols (both on fixed and mobile data networks) for OTT 

voice data packets, in contrast with other data packets, means that the quality of service of 

voice calls over OTTs will not be guaranteed. It may be that improved mobile networks are 

capable of delivering sufficient quality of service but the lack of guaranteed level of service 

is likely to deter sufficient adoption of the mode of communication in the foreseeable 

future. 

 Based on the foregoing analysis, the Executive Director is of the opinion that the scope 

for demand-side substitutability between mobile voice calls and calls placed over OTTs is 

very limited at this stage and for the foreseeable future. The Executive Director does not 

expect that circumstances justifying this approach will change sufficiently within the next 

two years. 

 This conclusion is in line with international precedent with recognized authorities 

having reached similar views fairly recently. In its latest final statement on the review of the 

UK wholesale mobile call termination market, the UK Ofcom notes that given “the range of 

factors that limit the type of calls that are most likely to switch to OTT, [it does] not think 

that OTT services will become a sufficient constraint within the period [from 2015 to 2018 

and that this] is in line with views expressed by the European Commission, the OECD and 

other industry commentators88”. 

o Establishing a non-voice mode of communication 

 Non-voice modes of communication such as SMS, text messaging applications and 

social media applications may be an alternative to placing a call to a specific mobile phone 

number but these also display distinct characteristics which may constrain substitution by 

the caller. 

 As has been explained earlier, immediacy of contact is a major element of the value 

of the service for the caller. In this case, the lack of immediacy of contact refers to the fact 

that the caller may successfully send a text message or email to the call recipient but this 

does not mean that the recipient has accessed the communication. Based on the 

assumption of asymmetry of information, the recipient might check his SMS or email at a 
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later stage. Moreover, the delivery of the service itself can be delayed. On the contrary, 

through an effective call to a mobile phone number, information is shared instantly. 

 Cellplus Mobile Communications Ltd, disagreeing with the Executive Director’s view, 

has put forward89 that SMS is the most effective way to reach users with a 90% read rate in 

minutes, based on a Dutch blog90. The blog does not cite any source for this figure which 

cannot be verified and cannot therefore be ascribed probative weight according to the 

Executive Director. Even if any evidential value is accepted, this figure would not be relevant 

since it would not be based on data concerning Mauritius. Furthermore, this would also be 

in contradiction with another claim of Cellplus Mobile Communications Ltd to the effect 

that subscribers prefer SMS messaging to voice calls owing to the characteristic that 

reception of SMS can be delayed to when a recipient’s phone is active or in range. 

 Cellplus Mobile Communications Ltd also argues91 that a caller can elicit to be called 

back using an SMS message to support its view that SMS can provide immediacy of contact. 

The Executive Director is of the view that even if it is admitted that such practice would be 

widespread, this does not demonstrate demand-side substitution between SMS and voice 

calls. On the contrary, this would demonstrate that the nature of a call would be sufficiently 

different to that of an SMS as to encourage a caller to request specifically for a call-back 

instead of a response by way of SMS itself. 

 The nature of non-voice modes of communication differs from voice calls in terms of 

practicality. A voice call establishes quick and effective communication between a caller and 

its recipient. However non-voice modes of communication may lack important information. 

For instance, the length of SMS/text messages may be limited. The scope of the 

communication itself may be limited, in contrast with verbal communication. 

 Cellplus Mobile Communications Ltd submitted92 that according to a study by Pew 

Research Center’s Internet & American Life Project, 31% of Americans preferred being 

contacted through SMS messages93. The study also states that 53% of Americans preferred 

voice calls to text messages. The Executive Director highlights that the study was carried 

out exclusively in part of the US and conclusions drawn from the research cannot merely be 

transposed to the Mauritian context and relied upon to review the local market. 

 The operator further submitted94 that according to it, there has been an 

abandonment of mobile voice call in favour of non-voice modes of communication and that 

subscribers display a strong preference for asynchronous modes of communication such as 

SMS. 
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 Even if a comparison between the US and Mauritius is accepted, the results of the 

mentioned survey only serve to show the difference between the nature of SMS and voice 

calls. The preference for SMS messages was based on the facts that SMS cannot be 

overheard, can be used in areas rich in ambient noise, are fit for briefer exchanges and 

generally allows more time to subscribers to respond. 

 The survey does not demonstrate that callers would switch away from voice calls to 

SMS messages in the event that an HMT would be applied on the price of voice calls, which 

is, as has been explained, the key indicator for demonstrating of demand-side substitution. 

The survey only shows that SMS messages and voice calls each display unique 

characteristics which do not overlap. 

 The survey results show that like text messaging, voice calling in the US hardly changes 

on a year-to-year basis. Voice calling remains extremely common overall, as just 4% of cell 

owners reported that they make or receive no voice calls on an average day, by comparison 

with 27% of cell owners who reported that they never use text messaging, even on occasion. 

 The Executive Director believes that the perceived differences between the nature of 

SMS and voice calls in the US support the view that SMS and voice calls are not substitutable 

as voice calls do not afford any of the cited features to callers or recipients, at least from 

the perspective of Americans, which form the sample population for the survey. 

 Cellplus Mobile Communications Ltd has submitted that the relatively low price of 

SMS95 means that the mode of communication is preferred to voice call. The Executive 

Director recognises that in general, tariffs for SMS are on average significantly lower than 

for voice calls, but this cannot lead to the conclusion that the services are direct substitutes. 

 Cellplus Mobile Communications Ltd avers that the market for SMS96 has grown 

significantly over the past decade and that according to a survey, 77% of Mauritian 

subscribers currently use messaging (including SMS, email and MMS) as a mode of 

communication. It contends that the growth of SMS is due to substitution from voice calls. 

 The operator further explains that after having grown for a sustained period, the 

market is now declining due to the fact that subscribers are now substituting SMS by 

messaging on over-the top applications (e.g. Whatsapp). 

 The Executive Director cannot confirm whether demand for SMS has indeed grown in 

the period before 2011. As far as the number of emails and MMS exchanged by Mauritians 

is concerned, the Executive Director cannot confirm the figures put forward by the 

operator, which are based on a survey by Pyramid Research. The submissions do not 

disclose the source of the data used by the research agent, nor the sample size or the 

methodology employed. 
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 Regardless of whether the figures put forward by Cellplus Mobile Communications 

Ltd are reliable, the Executive Director reiterates that evidence of strong independent 

demand for SMS as a mode of communication does not automatically lead to the conclusion 

that a customer for a mobile voice call would switch to an SMS in the event of an HMT being 

applied on the tariff of the call. Such evidence in fact supports the view that the demand 

curve for SMS is not affected by the demand for mobile voice calls as customers use SMS to 

benefit from its unique characteristics which are not shared by mobile voice calls. 

 The Executive Director concurs with the view that OTTs may be causing a decline in 

the revenue from SMS exchanged by subscribers locally, which is also the opinion of the 

ICTA97. This can be seen from the following illustration: 

Figure 5. Revenue trend from SMS for 2013 to 2015 

 

[Source: ICTA] 

 

 If the view of Cellplus Mobile Communications Ltd that SMS and mobile voice calls are 

substitutable is accepted, it must also be conceded that the decline in revenue on SMS, 

ascribed to the effect of OTTs, should be visible, in or around the same proportion, in 

revenue on mobile voice calls. This is not the case as shown below: 

Figure 6. Revenue trend from mobile voice calls for 2013 to 2015 

 

[Source: ICTA] 

 

 The Executive Director finds that the lack of correlation between the decline of SMS 

and the relative stability of mobile voice calls indicates that SMS and voice calls are indeed 

not substitutable services. It must be pointed out that Mahanagar Telephone (Mauritius) 

Ltd, has submitted that it is of the opinion that SMS and local mobile calls are not 

substitutes98. 

 Another factor which has been identified by the Executive Director is that various 

types of non-voice modes of communication such as social media applications, emails or 

text messaging applications require internet connectivity at both ends, which may constrain 

callers from switching to the services under an HMT. Furthermore, the frequency at which 

the parties to a non-voice mode of communication use the relevant application will also act 

as a major constraint to the overall utility derived from the service. 

 Another characteristic feature of non-voice modes of communication is that the 

applications/platforms work on a closed user group basis, which means that both the caller 

and the recipient will need to have access to the same application for compatibility of 
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service. Where users do not use the same application on their phones, the lack of such 

compatibility will constitute a hurdle to substitution. 

o Substitution between mobile voice calls and bundles 

 Cellplus Mobile Communications submitted that there is an increasing trend for SMS 

to be bundled and commercialised along with mobile voice services, in the form of 

packages99. According to the operator, this commercial trend raises the question of whether 

it is suitable to delineate SMS and mobile voice calls and treat these services as distinct 

markets. 

 The Executive Director is cognizant that bundling of SMS and mobile voice services is 

increasingly common. In technical terms, all three operators practice ‘mixed100’ bundling, 

which refers to the fact that subscribers have a choice between purchasing a bundle of 

mobile services and purchasing the services individually. 

 Relying on a conceptual approach to the HMT, the Executive Director believes that it 

may be reasonable to assume that if the tariff for a mobile voice call is increased, 

subscribers may switch to purchasing bundles, and vice versa (it is reasonable to assume 

that under an HMT applied on the price of bundles, customers would unpick such offers and 

purchase individual mobile voice call services). If this is assumed to be the case, the 

plausible market for mobile voice calls would include bundles (which comprise voice). 

 In the absence of data to suggest the contrary, the appropriate approach is to leave 

the issue open and adopt the view that bundles may act as a competitive constraint on 

mobile voice call services. This does not however amount to recognising any scope for 

substitution between voice and SMS or data. Rather, the competitive constraint would still 

be imposed by the voice element. In other words, in the Executive Director’s view, bundles 

which do not comprise voice (e.g. would comprise only data or SMS or both), would not act 

as a competitive constraint on individual voice services. 

o Substitution between prepay and post-pay mobile voice calls 

 The Executive Director has sought to understand the substitution trend between 

prepaid and post-paid subscriptions. As explained earlier, prepaid subscribers use mobile 

telephony services by purchasing credit as and when required and have to recharge their 

account on depletion of their credit to be able to restore service. Post-paid subscribers 

settle their bills on a monthly basis, that is, after using their mobile telephony services. 

 The Executive Director has observed that the modes of subscription for prepay and 

post-pay may vary. In the case of prepay offers, subscription requires a consumer to 

produce his National Identity Card to purchase a SIM card from a mobile operator, which 

may be purchased from a vast number of points of sale (including corner shops, 
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supermarkets, and showrooms). In the case of post-paid subscriptions, the mode of 

application requires subscribers to submit a proof of address and a copy of their National 

Identity Card. 

 In the Statement of issues, the Executive Director anticipated that prepay and post-

pay mobile voice calls may not be viable substitutes on the grounds that subscribers may 

be required to enter into contracts with operators and differences in the mode of 

subscription. Cellplus Mobile Communications Ltd submitted that it is of the view that the 

delineation between prepay and post-pay mobile voice calls is unwarranted and that these 

offers do not form part of separate markets. 

 In the light of further assessment, the Executive Director believes that substitution 

between prepay and post-pay mobile voice calls is unlikely to be constrained, due to the 

following reasons: 

(a) Prepay and post-pay mobile voice calls are technically similar and there are no 

differences in quality of service. 

(b) Emtel Ltd has a commercial offer which actually combines the features of prepay and 

post-pay subscriptions101. The possibility for customers to switch between the two forms of 

subscription illustrates the scope for substitution between the two modes of payment. 

(c) Mahanagar Telephone (Mauritius) Ltd has submitted that it does not distinguish 

between prepay and post-pay offers102 so much so that it migrated all of its post-pay 

subscriptions to prepay offers over the past few years. This supports the view that the two 

modes of payment are substitutable. 

(d) The advent of various accessories of payment (such as internet banking) tends to 

minimize any constraints which may be posed by the post-pay mode of payment. 

 Based on the foregoing, and in the absence of evidence to suggest the contrary, the 

appropriate approach is to leave the issue open and adopt the view that post-paid 

subscriptions may act as a competitive constraint on prepaid subscriptions. 

B. Supply-side substitution 

 

 This section considers the extent to which firms not currently operating within the 

mobile telephony industry, or to which existing rival operators not currently offering the 

service of placing a mobile voice call to a specific mobile phone number, can start doing so 

within a one-year timeframe. If entry is likely, timely and sufficient, the price increase can 

be made unprofitable by reason of restraints in supply-side substitution. 

 It has been argued that it is unlikely that calls to fixed phones, non-voice modes of 

communication and calls placed over OTTs may act as sufficient constraints on the focal 

                                                           
101 See: https://www.emtel.com/one-number 
102 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 21st September 2015 

https://www.emtel.com/one-number
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service. There is therefore no need to review the scope for supply-side substitution from 

providers of these services. 

 The Executive nonetheless points out that OTT services (both for non-voice modes of 

communication and voice calls) are unlikely to constitute supply-side substitutes. This is 

because providers of OTT services would face significant barriers to provide mobile voice 

services (such as, acquiring the relevant licence, spectrum rights and rolling-out the 

required network infrastructure), in the event of an increase in prices of mobile voice calls 

being imposed by mobile operators. 

 The foregoing analysis of substitution in the service dimension of the focal service has 

led to the conclusion that bundled offers and post-pay subscriptions may act as demand-

side constraints. 

 As already discussed in the relevant sections, mobile operators do not face any 

significant barrier to switch production between these services. As such, the Executive 

Director views that the offer of the focal service can effectively be constrained by supply-

side substitution from providers of the aforementioned services. 

ii. Geographic dimension 

 

 The focal retail service requires network coverage over a predefined area to make the 

voice call effective. Mobile telephony networks comprise of an array of base transceiver 

stations to which mobile phones are wirelessly connected. The array is itself connected to 

the MSC, where calls are routed for termination to call recipients. The area of originating a 

voice call on a mobile network is therefore determined by the coverage offered by the MSC 

through which the call is routed. 

 The Executive Director understands that all local mobile operators have only one MSC, 

all located in Ebene. The widest area covered under one of those MSCs currently includes 

service to subscribers located in Mauritius, Rodrigues and Agalega. 

 Since each operator has only one MSC, the question of demand-side substitution does 

not arise since all voice calls must be routed through the same switching centre. 

 On the supply-side, it is understood that mobile phone numbers are allocated by the 

ICTA for the whole of the Republic of Mauritius and that licensing conditions are 

homogenous for the whole territory. The Executive Director is of the opinion that 

considering the limited geographical size of outer islands and the small size of the local 

population which they host, deployment of coverage for the respective areas would be 

financially feasible within a one-year timeframe, and the geographic market can therefore 

be extended to all outer islands of the Republic. 
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 However, given prevailing geopolitical considerations, which constitute an objective 

condition, this possibility does not currently extend to the islands of Tromelin and Diego 

Garcia103, which must therefore be excluded from the geographic market. 

iii. Conclusion on indirect constraints 

 

 It has been explained that a preliminary phase of market definition would be 

insufficient to properly define the boundaries of the focal wholesale service. The 

identification of candidate markets at the retail level reflects the need for the analysis of 

the Executive Director to take into consideration the possibility that sufficiently strong 

constraints which exert competitive pressure on the demand for the retail focal service may 

indirectly affect demand for the wholesale focal service, since demand of operators for call 

termination is derived from demand for retail mobile voice calls placed by subscribers. 

 At the retail level, the Executive Director has found that other forms of 

communication (calls to fixed phones, non-voice modes of communication and calls over 

OTTs) are unlikely to constrain the demand for mobile voice calls. In turn, the question of 

scope for supply-side substitution does not arise. As a result, the Executive Director is of the 

opinion that there it is unlikely that any indirect constraints from the retail level may affect 

the wholesale market. 

d. Application to focal service of mobile call termination 

 

i. Service dimension 

 

 The wholesale focal service is not the same as the origination service offered to the 

end customer but is concerned with the termination service required by mobile operators 

to reach calls placed by their subscribers to their recipients. This service may either be 

provided by the originating operator itself or by another operator if the recipient is 

subscribed with a different operator. 

 Under the current regulatory framework, each mobile operator that is allocated 

numbers has exclusive rights for the termination of calls to those numbers. The ICTA 

allocates unique mobile telephone numbers on an exclusive basis to each mobile operator 

in under a national mobile numbering plan. 

 The price for the focal wholesale service is IUC. It has been explained that IUC rates 

are set by the ICTA through Directives104. To analyse hypothetical substitution patterns, the 

Executive Director has applied the HMT on the assumption that IUC is not fixed by the 

regulatory body i.e. that mobile operators have the freedom to set their own IUC. 

 

                                                           
103 For the purposes of this document, all references to the Republic of Mauritius will exclude Tromelin and 
Diego Garcia. 
104 See https://www.icta.mu/laws/tel2011/tel_dir_2_2011.pdf for the most recent Directive in this sense. 

https://www.icta.mu/laws/tel2011/tel_dir_2_2011.pdf
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A. Demand-side substitution 

 

 The HMT is applied based on the IUC payable by the originating network operator to 

a rival network operator for the service of terminating a call placed to a mobile number 

allocated to the latter operator. The test focuses on the reaction of the originating network 

operator. 

 Emtel Ltd has submitted that “in view of the fact that it is the ICTA which allocates 

numbers to each respective operator […], the question of availability […] of substitutable 

goods in the short term or of nearby competitors to whom consumers could turn, simply 

does not arise105”. The Executive Director is of the opinion that the reasoning of Emtel Ltd 

is circular and fails to take into account the possibility that substitution could arise as a 

result of sufficient diversion of demand from the focal retail service. 

 Possible demand-side substitutes at the wholesale level would include: 

(a) alternatives based on demand for substitutes to the retail focal service which callers 

would consider in the event that an increase in the price of the wholesale focal service would 

be passed down as an indirect increase in the price of the former; and 

(b) that the caller’s operator purchase call termination to the specific mobile phone 

number from another operator to which the said number has been allocated to by the ICTA. 

 The Executive Director has reviewed the scope for substitution at the retail level and 

has found that no alternative mode of communication is likely to exert sufficient 

competitive constraint on the focal retail service. Since callers are not likely to consider 

alternative modes of communication, it is not plausible that operators would consider 

switching at the wholesale level. 

 The provision of wholesale mobile call termination services by any enterprise other 

than the service provider of the recipient is not possible since only the mobile operator to 

which the ICTA has allocated the phone number can terminate calls to it. 

B. Supply-side substitution 

 

 Supply-side substitution refers to the extent to which enterprises not currently 

operating within the mobile telephony industry or rival operators not currently offering the 

wholesale focal service can enter the market within a one-year interval. The aim is to test 

the magnitude of entry, if any, and measure the impact of any diversion of demand on the 

profitability of imposing an increase in the price of IUC of the service. 

 Once more the analysis points to the fact that entry is not possible as the range of 

mobile phone numbers which are allocated by the ICTA are exclusive to each mobile 

                                                           
105 Emtel Ltd, Comments on the Statement of Issues (April 2016), pg 11 
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operator. To date, no enterprise can substitute itself to the terminating network operator 

and offer the service routing the call to the recipient. 

ii. Geographic dimension 

 

 The Executive Director is of the view that substitution analysis results for the 

geographic market at the wholesale level will be the same as for the retail level, since the 

factors affecting origination and termination services are homogenous. 

iii. Conclusion on direct constraints 

 

 The analysis of competitive constraints which may exert pressure on the retail and 

wholesale focal services has revealed that no direct constraints on the wholesale focal 

service are likely to exist. 

e. Identification of candidate markets 

 

 Based on the second phase of the market definition, the Executive Director is of the 

opinion that the retail candidate market may be defined as the market for placing a mobile 

voice call to a specific mobile phone number (including through bundles) in the Republic of 

Mauritius. 

 Furthermore, the Executive Director is of the view that wholesale candidate markets 

may be defined as markets for mobile call termination provided by each operator for a call 

to a mobile phone number allocated to it by the ICTA in the Republic of Mauritius. 

 With respect to the wholesale candidate market, Emtel Ltd has put forward that “call 

termination should not be considered as a separate market as it constitutes only one 

element of mobile services106”. The Executive Director disagrees with this view insofar as 

the analysis of the market does not lead to this conclusion. 

 The argument of Emtel Ltd is not alien to competition authorities. The OECD highlights 

that “because narrowly defined markets generally imply a higher market share for a 

particular firm, it is not surprising that market players have an incentive to argue that the 

relevant market is broad. […] In the UK, […] four mobile operators […] argued that it is 

inappropriate to consider call termination as a separate market, as it is just one element of 

a bundle of interconnected mobile services107”. 

 The authorities however reject this reasoning, stating that “under the [Calling Party 

Pays] approach, call termination is not an element of a bundle of retail mobile services 

because it is not subject to the same competitive constraints as other elements of the bundle 

                                                           
106 Id. 
107 Organisation for Economic Co-operation and Development, Defining the Relevant Market in 
Telecommunications - Review of Selected OECD Countries and Colombia (2014), pg 32 
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[and that moreover], call termination is a wholesale service, and as such it is not purchased 

by end-users108”. 

 Market definition exercises by authorities in various countries within the OECD in fact 

support the view that “wholesale call termination on a single mobile network can constitute 

a relevant product market […] because mobile operators face virtually no competitive 

pressure in the wholesale market for call termination109”. 

 Furthermore, the Ofcom also reached a similar view on the definition of wholesale 

markets for mobile call termination services110, finding that its conclusions were “consistent 

with the 2014 EC Recommendation which identifies ‘voice call termination on individual 

mobile networks’ as a market111”. 

 The ICTA submitted that Towerhouse LLP was also of the view that wholesale markets 

could be defined for mobile call termination provided by each operator for calls to mobile 

phone numbers allocated to each of them by the ICTA112. 

 The Executive Director finds no reason that the views premised on the analysis of the 

local market should differ from the conclusions reached by members of the OECD and the 

Ofcom. 

f. Necessity of third phase 

 

 The arguments set out by parties with respect to alleged major competitive 

constraints which may in their opinion, affect the conditions of demand and supply for the 

retail focal services have been thoroughly analysed and addressed using a conceptual 

application of the HMT. 

 The Executive Director is of the view that the arguments and evidence submitted by 

the parties are insufficient to dispute the conclusions of the analysis which has been 

conducted. As such, the third phase of market definition would be extraneous. 

 The Executive Director is of the opinion that the candidate markets which have been 

identified are precise enough to determine the existence of any monopoly situation(s) 

relevant to the present investigation for ensuing review under s. 46 of the Act. 

 

                                                           
108 Id. 
109 Id. 
110 Ofcom, Mobile call termination market review 2015-18 (2015), para 3.123 
111 Id. para 3.124 (Reference is made to the Market 2 under the Annex to the European Commission 
Recommendation on relevant product and service markets within the electronic communications sector 
susceptible to ex ante regulation in accordance with Directive 2002/21/EC, available at  
http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_id=7118) 
112 Filenote of meeting held with ICTA, 30th June 2016 

http://ec.europa.eu/newsroom/dae/document.cfm?action=display&doc_id=7118
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B. Market structure 

 The Executive Director has explained his view that there is no need to proceed further 

with market definition. As such, the exercise must conclude on the relevant markets before 

proceeding with identifying any monopoly situations which the Executive Director believes 

may be subject to review. 

 The analysis of substitution at the retail and wholesale levels shows that a separate 

market exists for each mobile phone number. 

 Given that it is highly unlikely that mobile operators can discriminate between tariffs 

charged to individual callers at the retail level owing to the transparency of the market and 

that individual price discrimination practices would imply potentially complex billing 

methods, the Executive Director is of the view that all mobile numbers allocated to each 

operator must be included within the same relevant retail markets and divided between 

distinct buyer groups. 

 At the wholesale level, the regulation of IUC by the ICTA means that mobile operators 

cannot discriminate between tariffs for wholesale termination services to individual mobile 

phone numbers. The Executive Director is therefore of the opinion that the wholesale 

service market comprises of all mobile phone numbers allocated to each mobile operator 

by the ICTA. 

I. Relevant markets 

 A single market for the origination of a mobile voice call to a mobile phone number 

has been identified. Additionally, the geographical market has been identified as that of the 

Republic of Mauritius. Furthermore, the competitive conditions affecting the identified 

candidate markets are found likely to be homogenous for origination from or termination 

to all mobile phone numbers. 

 The parties which are subject to the present investigation are Cellplus Mobile 

Communications Ltd and Emtel Ltd. Since the wholesale candidate markets have been 

identified as being operator-specific, relevant wholesale markets need to be defined only 

for the aforementioned parties. 

 Based on the above, the Executive Director is of the opinion that three relevant 

markets can be identified in pursuance of s. 46(1) of the Act for “the supply of (…) services 

of [the following] description113”: 

(a) Retail voice calls to mobile phone numbers in the Republic of Mauritius; 

(b) Wholesale mobile call termination provided by Emtel Ltd for calls to mobile phone 

numbers allocated to it by the ICTA in the Republic of Mauritius; and 

                                                           
113 Competition Act 2007, s 46(1) 
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(c) Wholesale mobile call termination provided by Cellplus Mobile Communications Ltd 

for calls to mobile phone numbers allocated to it by the ICTA in the Republic of Mauritius. 

II. Structure of relevant markets 

 The structure of the relevant markets has been reviewed by the Executive Director to 

establish if a monopoly situation in the terms of s. 46(1)(a) or (b) of the Act may reside in 

any of those. 

 Data was requested from the ICTA and shared with the Executive Director under the 

Memorandum of Understanding for this purpose. The CCM Guidelines provide that the 

Commission will measure market shares “for the most recent full year for which reliable 

figures are available114”. Data for the full year of 2015 has therefore been used115 to 

determine the existence of any monopoly situation. 

a. Relevant retail market 

 

 The following tables present the market shares for 2015, for the relevant retail 

market, in terms of revenue, subscriber base and volume of traffic respectively. 

 

Table 4. Percentage share of market per operator for 2015 

Operator Revenue (%) Traffic (%) Subscribers (%) 

Cellplus Mobile Communications Ltd    

Emtel Ltd    

Mahanagar Telephone (Mauritius) Ltd    

 
[Source: Based on figures from ICTA] 

 

 The Executive Director notes that in all terms, “70 per cent or more of [the] services 

are supplied (…) by 3 or fewer enterprises116”. 

 Therefore, having reviewed the relevant retail market in the light of ss. 46(3)(b) and 

(c) of the Act, the Executive Director finds that a monopoly situation residing in s. 46(1)(b) 

of the Act exists in relation to the supply of retail mobile voice calls to mobile phone 

numbers in the Republic of Mauritius. 

b. Relevant wholesale markets 

 

 Market definition has shed light on the fact that each operator is allocated a unique 

set of mobile phone numbers by the ICTA. Mobile voice calls made to any of these numbers 

                                                           
114 Competition Commission, CCM 2 Guidelines Market Definition and the Calculation of Market Shares (2009), 
para 3.2 
115 Tables illustrating market shares have been computed on the basis of data submitted by the ICTA in 
October 2016. Data for the the full year of 2016 was yet unavailable at the time of drafting of this document. 
116 Competition Act 2007, s 46(1)(b) 
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can only be routed to the call recipient by the relevant mobile operator, effectively granting 

a 100% share to each operator over the supply of termination services to its subscribers. 

c. Conclusion 

 

 Having assessed the relevant wholesale markets in pursuance of ss. 46(3)(b) and (c) 

of the Act, the Executive Director finds that monopoly situations residing in s. 46(1)(a) of 

the Act exists in relation to the supply of each of the following services: 

(a) Wholesale mobile call termination provided by Emtel Ltd for calls to mobile phone 

numbers allocated to it by the ICTA in the Republic of Mauritius; and 

(b) Wholesale mobile call termination provided by Cellplus Mobile Communications Ltd 

for calls to mobile phone numbers allocated to it by the ICTA in the Republic of Mauritius. 
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4. Reviewability of monopoly situation 

A. Position of dominance 

 The Executive Director has found the existence of three monopoly situations. The degree 

to which parties may benefit from a position of dominance with respect to the monopoly 

situations found in relation to the supply of services in the relevant markets which have 

been identified at the retail and wholesale levels, has been examined. 

I. Analytical framework 

 The analytical framework provides that the assessment of dominance is primarily based 

upon the examination of constraints on demand and supply-side substitution, which have 

already been assessed from a general perspective in the previous sections. 

 Features which have to be taken into consideration for the assessment of dominance are 

market shares, the presence of barriers to entry (and expansion) and the extent of any 

countervailing buyer power. Specific economic concepts have been addressed within those 

broad areas as applicable to the concerned industry. 

 While each of the above factors are important to the assessment, none can be taken in 

isolation to determine or disprove the existence of a position of dominance. Rather, it is the 

interaction between these different factors and their relative importance amongst 

themselves which establishes dominance. 

II. Position of parties on the retail market 

a. Market structure 

 

i. Framework for reviewing market structure 

 

 Market shares can be used as a proxy for market power. In principle, the relationship 

between the two is proportional; the higher the share held by an enterprise found in a 

monopoly situation, the more likely it is that the firm is in a position of dominance. 

 The usefulness of market shares as an indirect measure of market power must be qualified 

though. Shares must be interpreted in the light of various market conditions which may be 

more or less specific to the market under scrutiny (e.g. In so-called bidding markets, high 

market shares do not necessarily imply market power as market shares can vary extensively 

if measured over a longer interval). 

 Unlike the test for the existence of monopoly situations, the Act does not set any market 

share thresholds for a finding of a position of dominance. Nonetheless, when taken 

together, the interaction between ss. 46(1)(a) and (b) grants some insight on the use of 

market shares to gauge the existence of a position of dominance. In practice, the operation 

of s. 46(1) will generally recognise two types of market structures. 
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 Under s. 46(1)(a), one enterprise emerges from the relevant market with a relatively high 

market share (at least 30%), with the rest of the market sufficiently diluted to make the 

market player with at least 30% share a clear market leader. This type of market structure 

will tend to be similar to that of a monopoly. 

 If the rest of the relevant market surrounding a market player with a relatively high market 

share is concentrated, i.e. there are other enterprises which hold high market shares 

operating within the same relevant market, the type of situation which will prevail will be 

more likely to be captured under s. 46(1)(b). A small group of enterprises will have effective 

control of a majority share of the relevant market (at least 70%); this type of structure will 

tend more towards that of an oligopoly or even a duopoly. 

 It can therefore be argued that an enterprise can be found to be in a position of 

dominance with as low as a 30% share of the market, at the condition that other enterprises 

within the market do not hold high shares, so that the enterprise can act without effective 

constraint from any competitor. 

 A criterion which emerges for the assessment of market shares as a measure of 

dominance is therefore that of the size of the share of the enterprise in question relative to 

that of other players in the market. The broader the gap between its share and those of 

other enterprises in the relevant market, the more likely would an enterprise with the 

higher share be found to be in a dominant position. 

 Further insight may be gained from the relationship between a dominant position and 

the ability of an enterprise or a group of enterprises to act ‘without effective constraint 

from competitors or potential competitors,’ as enunciated under s. 46(3)(a) of the Act. In a 

situation where one enterprise holds at least 50% of the share of a relevant market, the 

relative size of other enterprises will de facto tend to be much lower as they will share a 

minority share of the market. 

 As such, the enterprise holding a high market share will be assumed to be in a 

dominant position as it will be in such an advantageous position as to be able to act without 

effective constraint from other firms. This assumption is likely to hold unless the exceptional 

nature of the relevant market does not warrant the use of market shares as a measure of 

market power (e.g. In markets where there are no barriers to entry, very high market shares 

will not be an appropriate measure since it will be highly unlikely that the firm will be able 

to exert its alleged market power). 

 The above assumption will also fail if the structure of the market tends towards a 

duopoly i.e. where the enterprise with the second largest share will hold a majority of the 

remaining share of the market. In this situation, two enterprises will effectively be 

dominating the market and their conduct may jointly infringe s. 46. The Act recognises that 
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when reviewing a monopoly situation under s. 46, the Commission can determine that the 

conduct of “one or more parties [Emphasis added]117” resides in ss. 46(2)(a) and (b). 

 Finally, in the event that an enterprise holds the whole of a relevant market 

(amounting to a 100% market share), the Executive Director will presume the existence of 

a position of dominance in its favour. 

ii. Assessment 

 

 The Executive Director conducted an analysis of data gathered during the course of 

this investigation, to assess if the enterprises are in a position of dominance. Three units of 

measurement were compiled, and formulated as percentages for the purpose of 

determining the market shares of each operator. These are the subscriber base for each 

operator, the volume of traffic originated by each operator and the revenue figures per 

operator. 

Figure 7. Subscriber base per operator for the retail supply of mobile voice calls to mobile phone 

numbers in the Republic of Mauritius 

 

 

[Source: Based on figures from ICTA] 

 

 The figure above illustrates the subscriber base for the three mobile operators and 

their respective shares for the period from 2011 to 2015, based on submissions from the 

ICTA. From the broader perspective of absolute figures, Cellplus Mobile Communications 

Ltd’s subscriber base has increased from  subscribers to  subscribers in 2015, which 

corresponds to a % average increase annually. 

 Percentage-wise and relative to its competitors, the figures for Cellplus Mobile 

Communications Ltd would translate to a share of % of the total subscriber base in 2011 

and an average share of % of the total subscriber base for the subsequent years up to 

2015. It can be seen from the above illustration that Cellplus Mobile Communications Ltd 

holds more than a % share of the market as at the end of 2015. From 2012 to 2015, 

Cellplus Mobile Communications Ltd’s market share remained relatively stable at around 

%. 

 The subscriber base of Emtel Ltd increased from  subscribers in 2011 to  

subscribers in 2015. Its base gradually increased by  subscribers or on average by % 

annually. 

 In spite of the growth in its subscriber base, its percentage share of the total 

subscriber base has been on a downward trend, falling from % in 2011 to % in 2015. 

                                                           
117 Id. s 50(2)(b) 
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In contrast, the percentage share held by Cellplus Mobile Communications Ltd remained 

stable at around % over the interval from 2012 to 2015, after falling from % in 2011. 

 For Mahanagar Telephone (Mauritius) Ltd, the absolute figures for its subscriber base 

for the years 2011 to 2015, demonstrate an important increase of around %. It had  

subscribers in 2011 and this figure increased to  in 2015. It is observed that its market 

share based on subscriber base increased from % in 2011 to % in 2015. 

 In relative terms therefore, the subscriber base held by the leading operator (%) is 

significantly larger than the base of % held by Emtel Ltd (by %) and the % held by 

Mahanagar Telephone (Mauritius) Ltd (by %). 

 Bearing in mind that the total number of subscribers has grown by more than % 

over the period, the stability in the share of the subscriber base held by Cellplus Mobile 

Communications between 2012 to 2015, contrasts with the decline in Emtel Ltd’s share, 

showing that the operator is not effectively constrained by its competitors. 

 The growth in the subscriber base of Mahanagar Telephone (Mauritius) Ltd does not 

preclude such finding as it can be reasonably inferred that the operator may be gaining 

market share to the disadvantage of Emtel Ltd and not to that of Cellplus Mobile 

Communications Ltd. The relative stability in the subscriber base of Cellplus Mobile 

Communications Ltd tends to show that the latter is immune to the growth of Mahanagar 

Telephone (Mauritius) Ltd, emphasising that it may indeed be able to operate without 

significant competitive restraint in the origination market. 

Figure 8. Traffic per operator for the retail supply of mobile voice calls to mobile phone numbers in the 

Republic of Mauritius 

 

 

[Source: Based on figures from ICTA] 

 

 The Executive Director has also assessed the market share of operators, from the lens 

of volume of traffic originating from their respective networks. The market share of 

operators has been calculated based on the absolute figures that were obtained from the 

ICTA. An analysis of the figures for Cellplus Mobile Communications Ltd shows that in 2011 

the operator originated  million of minutes of traffic and around  million in 2015. 

 As shown in the figure above, in terms of volume of traffic originating from its 

network, Cellplus Mobile Communications Ltd is once more found to be in a leading position 

with a share of more than % for the year 2015. Over the period 2012 to 2015, the market 

share of Cellplus Mobile Communications Ltd has remained more or less stable, with shares 

hovering around %. In 2013, the market share of Cellplus Mobile Communications Ltd 

decreased to %, representing  million of minutes. This decrease was short-lived as its 

market shares picked up to stabilise at around % over ther period from 2014 to 2015. 
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 For Emtel Ltd, the absolute figure for originated traffic was  million of minutes in 

2011. In 2013, this decreased to  million, and in 2015, this figure reached  million. As 

illustrated in the graph above, its percentage share of the market fell from % in 2011 to 

% in 2015. 

 As for Mahanagar Telephone (Mauritius) Ltd, the Executive Director observed the 

operator’s traffic in the year 2011 was  million of minutes. This progressed to  million 

of minutes in 2013. A corresponding analysis of its percentage share of traffic for the same 

period, shows that Mahanagar Telephone (Mauritius) Ltd has seen its market share grow 

from % in 2012 to around % in 2014, which represented roughly an annual  million 

of minutes. 

 In relative terms, the volume of calls originating from the network of Cellplus Mobile 

Communications Ltd remained twice as large as the traffic of Emtel Ltd and more than % 

larger than the volume generated by subscribers of Mahanagar Telephone (Mauritius) Ltd. 

 Bearing in mind that the total volume of traffic has receded by around % over the 

period 2011 to 2015, the growth in the traffic originating from the network of Cellplus 

Mobile Communications Ltd strengthens the view that the leading operator is operating 

free from effective competitive constraint. 

 The relative growth of the traffic originating from the network of Mahanagar 

Telephone (Mauritius) Ltd may not have been sufficient to affect the market power held by 

Cellplus Mobile Communications Ltd in the origination market. The growth may have been 

the result of aggressive discounting and it is therefore necessary to analyse the revenue 

figures of the operators to complete the picture. 

 

Figure 9. Share of revenue per operator for the retail supply of mobile voice calls to mobile phone 

numbers in the Republic of Mauritius 

 

 

[Source: Based on figures from ICTA] 

 

 The Executive Director is of the opinion that revenue figures give clearer insight into 

the competitive position of the three operators. This is supported by Mahanagar Telephone 

(Mauritius) Ltd which has submitted that the review of the market structure to assess 

dominance in the mobile sector must be based primarily on revenue figures118. 

 The reasoning of the Executive Director is that with a mobidensity119 of 139.5% for the 

year 2015120, it is likely that there are a relatively high number of users who are either using 

multiple subscriptions or are less active. As such, the size of subscriber bases may be 

                                                           
118 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 
119 Mobidensity is defined as the number of mobile cellular subscriptions per 100 inhabitants. 
120 Statistics Mauritius, Economic & social indicators – Information and communication technologies statistics 
(July 2016), pg 1 
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misleading relative to the share of revenue. Revenue figures will tend to reflect the level of 

activity of subscribers on a network, which will in turn tend to demonstrate the actual 

market power held by an operator. 

 In terms of revenue figures, Cellplus Mobile Communications Ltd culminated at a 

share of more than % for 2015, representing around Rs  Mn. In 2012, the revenue of 

Cellplus Mobile Communications Ltd was approximately Rs  Mn. The percentage share 

of the operator has remained stable over the period of 2012 to 2015, hovering around %. 

 In contrast, the revenue of Emtel Ltd for the year 2012 was around Rs  Mn. The 

market share of Emtel Ltd has stayed at %, increasing slightly during the years 2013 and 

2014, to finally rest at % in the year 2015, which represents a revenue figure of around 

Rs  Mn. As for Mahanagar Telephone (Mauritius) Ltd, its market share has remained 

stable, at a significantly low share of around % throughout the period, translating into a 

revenue of Rs  Mn in 2012 and Rs  Mn for 2015. 

 Taking into account that the total revenue figure for the origination market has 

increased by slightly more than % for the period, the fact that the share of Cellplus 

Mobile Communications Ltd has grown by more than % illustrates that the operator is 

able to operate without effective competitive constraint. This can be observed from the 

disparity, in the absolute value of the market share percentages representing revenue, 

amongst the three operators, as clearly illustrated in the graph above. 

 The Executive Director can conclude, based on the above, that: Mahanagar Telephone 

(Mauritius) Ltd has seen its subscriber base and volume of traffic increase during the period 

2011 to 2015; Cellplus Mobile Communications Ltd has seen its subscriber base and its 

volume of traffic remain stable; Emtel Ltd has seen its subscriber base and its volume of 

traffic decrease during the period under review. 

 Cellplus Mobile Communications Ltd has retained its stable, leading position, in spite 

of important fluctuations in the shares held by Mahanagar Telephone (Mauritius) Ltd. The 

same conclusion cannot be drawn for Emtel Ltd, as its position on the market has been 

eroded by Mahanagar Telephone (Mauritius) Ltd. As for Mahanagar Telephone (Mauritius) 

Ltd, although it has seen its shares of traffic and subscriber base increase, its revenue figures 

have remained very low in spite of originating more than % of the total traffic for the 

market, which shows that it cannot sustain significant margins. 

 The Executive Director has also reviewed the level of concentration of the origination 

market, using the Herfindahl-Hirschman Index (HHI)121. The HHI for the market 

concentration, based on share of subscriber, has been computed as 3,982. The HHI for the 

                                                           
121 This index measures the level of concentration of the market by adding up the square of the market shares 
of each of the players in a relevant market. 



INV034 – Pricing of mobile telephony services      56 

 

market concentration, based on share of revenue, has been computed as 4,902. From both 

perspectives, it can be concluded that the market is highly concentrated122. 

 The market shares of Cellplus Mobile Communications Ltd having remained stable 

throughout the period, it can be concluded that Mahanagar Telephone (Mauritius) Ltd is 

likely to be acting as a direct competitor to Emtel Ltd. Given that the market is a highly 

concentrated one, the analysis demonstrates that Cellplus Mobile Communications Ltd is 

able to adjust its prices in the origination market without effective constraint from its 

competitors. 

b. Conditions of entry and expansion 

 

 Barriers to entry and expansion in an industry are considered to be factors which 

affect the market power of enterprises in a relevant market. Where entry conditions are 

not restrictive, firms may not be able to exert dominance on the relevant market even if 

they hold significant market shares. Conversely, where barriers are high, entry is prohibitive 

and firms find themselves in better positions to dominate the market. 

 Common types of barriers to entry include high costs of entry and licensing and 

regulatory conditions. The following sections describe the barriers to entry and expansion 

which the Executive Director has identified as characteristic of the relevant markets which 

are under examination. 

i. Costs of entry 

 

 Costs of entry into the local mobile telephony industry are relatively prohibitive. 

According to  Mahanagar Telephone (Mauritius) Ltd123, the estimated costs of investment 

required for the setting up of a national cellular network comprising of an array of  to  

base transceiver stations, could amount to anywhere between USD  to  million. Other 

types of costs for initial investment include the establishment of an effective sales and 

distribution network as well as initial marketing campaign costs. 

 These costs would presumably be sunk i.e. could not be recouped following exit from 

the industry. Since the equipment used is highly specific, it could only be sold to other 

mobile operators and considering the fact that at least two of the current operators have 

an established network, it is unlikely that they would purchase the equipment, albeit at a 

sufficiently attractive price. Moreover, the setting up of a cellular network requires 

important investment in terms of civil works. As such, the effective opportunity cost to a 

prospective entrant would be the full amount of its initial investment. 

 Licensing fees and associated conditions may also represent significant fixed costs. 

The Executive Director understands that a cellular network operator has to be licensed with 

                                                           
122 The U.S. Department of Justice considers a market with an HHI of less than 1,500 to be a competitive 
marketplace, an HHI of 1,500 to 2,500 to be a moderately concentrated marketplace, and an HHI of 2,500 or 
greater to be a highly concentrated marketplace. 
123 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 21st September 2015 
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the ICTA as a PLMN provider, the annual fees are around Rs 8m. It is noteworthy that the 

Ministry of Information and Communication Technologies imposes an Economic Test upon 

applications for PLMN licenses, which may act as a legal barrier to entry. 

 The Executive Director is therefore of the view that the high fixed/sunk cost nature of 

the mobile industry poses as a significant barrier to entry into the relevant retail markets. 

ii. Network effects 

 

 It has been explained earlier that network effects are characteristic of the mobile 

telephony industry. In fact, network effects in mobile telephony markets are normally 

categorised into direct and indirect effects. 

 Direct network effects arise when users benefit from the fact that there are large 

numbers of users on the same network. In the mobile telephony market, a direct network 

effect arises when the user can call a larger set of persons. 

 Indirect network effects arise because bigger networks support a larger range of 

complementary products and services. The products and services which fall under this 

category are mostly mobile handsets and operating software for the latter products. The 

Executive Director is of the view that this type of effect is not relevant to the present 

investigation. 

 The scope of the present investigation deals with the direct network effects 

associated with the mobile telephony industry. As explained earlier, the Executive Director 

is of the opinion that the practice of discriminating between tariffs for on-net and off-net 

mobile voice calls has resulted in the creation of, and is currently maintaining, direct 

network effects. 

 The practice has directly and indirectly raised the switching costs of callers and call 

recipients. Callers will prefer to be/remain subscribed with relatively large operators to 

keep the benefits derived from placing cheaper calls to subscribers of the same network. 

Call recipients will be unwilling to switch as the increase in the costs of callers regularly 

calling them will translate in reduced willingness to place calls to them. The net effect is 

that subscribers are incentivized to subscribe or remain subscribed with the larger network 

operator. 

 The following graph shows the position of the three market players in order of main 

provider of mobile telephony services, which is based on survey results conducted on behalf 

of Emtel Ltd. 

Figure 10. Percentage of subscribers identifying their 'main mobile service provider' for the period Jan-

Dec 2015 

 

[Source: Emtel Ltd] 
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 Cellplus Mobile Communications Ltd is the most recognised mobile operator for % 

of consumers, followed by Emtel Ltd (% of consumers) and lastly Mahanagar Telephone 

(Mauritius) Ltd (%). The striking contrast between this metric and the share of 

subscribers held by each, which was illustrated earlier reveals the extent to which network 

effects reinforce the market power of Cellplus Mobile Communications Ltd. This will further 

increase its market power and dampen any competitive pressure that it could face from 

other operators. 

 Cellplus Mobile Communications Ltd has submitted that if it is accepted that voice 

calls over OTTs may act as a sufficient competitive constraint on mobile voice calls, it must 

be noted that network effects which affect mobile voice calls will not affect OTTs124. 

 Mahanagar Telephone (Mauritius) Ltd has submitted that even if it is admitted that, 

in the long term, OTTs start to be a significant threat to the position of mobile operators, it 

is more than likely that such operators will react by initiating their own OTT service, which 

they may offer to their subscribers with a guaranteed level of service (by prioritizing traffic). 

The operator does not therefore believe that OTTs may constrain the market power which 

any mobile operator may enjoy. 

 The Executive Director is of the opinion that the presence of direct network effects in 

the relevant markets can lead to higher barriers to entry and may also restrict expansion of 

existing mobile operators. This view is supported by a wide variety of instances 

worldwide125, some opinions of which will be examined when reviewing the conduct under 

investigation. 

iii. Lack of number portability 

 

 Mobile phone users tend to be ‘attached’ to their mobile phone numbers, as numbers 

are shared with contacts. Number portability enables mobile subscribers to retain their 

mobile numbers when switching from one mobile network operator to another. Number 

portability is currently unavailable in Mauritius. 

 As such, mobile customers tend to be locked-in as they are unwilling to switch 

numbers due to their association with same. The longer the period over which a consumer 

has used a mobile phone number, the less likely he will be to switch to another number, 

due to the high probability that a significant number of contacts will refer to that number 

when reaching the said consumer. This association can act as an important switching 

constraint between mobile operators. 

                                                           
124 Cellplus Mobile Communications Ltd, Reply to the Statement of Issues (April 2016), pg 17 
125 A recent example being in the words of the World Bank, which supports the view that ‘on-net/off-net 
[differential pricing] strategy can exacerbate network effects’. See: World Bank, Breaking Down Barriers Report 
(July 2016), pg 96 
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 For the above reasons, the Executive Director deems that the absence of number 

portability is a significant barrier to entry and expansion on its own. 

iv. Saturation of the local mobile telephony market 

 

 The local mobile telephony market is saturated, meaning that the rate of penetration 

of mobile telephony services has crossed the 100% threshold. With a total of roughly 1.7m 

mobile subscriptions as at end of 2015, mobidensity for the island reached 139.5% for the 

year126. 

 The potential to capture new mobile network subscriptions is thus restricted as most 

Mauritian customers are already subscribed with the three existing operators. The 

Executive Director is hence of the view that market saturation can significantly deter entry 

from prospective operators in the broader telecommunications industry. 

v. Regulatory incentives 

 

 Cellplus Mobile Communications Ltd has submitted127 that Mahanagar Telephone 

(Mauritius) Ltd, as a relatively new entrant, benefits from asymmetrical regulation128. The 

ICTA and Mahanagar Telephone (Mauritius) Ltd have both submitted that no asymmetry in 

regulatory measures exist129. 

vi. Countervailing buyer power 

 

 The Executive Director has not found evidence of countervailing buyer power in the 

retail market. 

c. Conclusion on the position of parties on the relevant retail market 

 

 The analysis of market shares has demonstrated that Cellplus Mobile 

Communications has consistently led the market in terms of subscriber base, traffic 

origination figures and revenue. The operator demonstrates a relative stability in its market 

shares, notably in terms of revenue figures which are consistently at more than % of the 

total revenue generated in the market. The resilience of the operator in holding such a high 

share of the revenue is explained by a combination of network effects and the highly 

saturated condition of the market. 

 Mobidensity is around 140% which effectively means that the scope for acquiring new 

customers is virtually nil. In theory, the scope for competition is limited to driving 

                                                           
126 Statistics Mauritius, Economic & social indicators – Information and communication technologies statistics 
(July 2016), pg 1 
127 Cellplus Mobile Communications Ltd, Reply to the Statement of Issues (April 2016), pg 17 
128 A regulatory regime that applies different sets of rules to different operators or services, in order to achieve 
certain policy goals. 
129 Filenotes of meetings held with ICTA, 30th June 2016 & Mahanagar Telephone (Mauritius) Ltd, 29th June 
2016 
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subscribers away from other operators, or to attract new, younger customers who are at 

their first mobile phone. The scope for expansion is further limited by the lack of number 

portability, which is likely to act as a significant deterrent for customers to switch between 

operators, being ‘locked’ to their mobile phone number. The market is consequently super 

concentrated as demonstrated by the very high HHI figures. 

 The combined effect of the foregoing considerations is that room for expansion is in 

fact limited to dual sim subscribers. Top-of-mind survey figures have shown that Cellplus 

Mobile Communications Ltd consistently ranks as the most recognised mobile operator in 

Mauritius, with approximately % of total subscribers surveyed reporting the operator as 

their main service provider. This figure comes in sharp contrast with the roughly % share 

of the subscriber base attributed to the same operator. 

 The significant difference between the share of subscriber base held by Cellplus 

Mobile Communications Ltd and the percentage share of subscribers which report the 

operator as their main service provider testifies to the existence of a significant number of 

dual sim users. The fact that only around % and % of the surveyees report Emtel Ltd 

and Mahanagar Telephone (Mauritius) Ltd as their main service provider respectively, 

illustrates clearly that the latter two operators in fact compete directly for such customers 

while the vast majority of subscribers identify Cellplus Mobile Communications Ltd as their 

main service provider, with which they remain subscribed in spite of owning multiple 

simcards. This in turn explains the high share (more than %) of the total revenue 

attributed to the operator. 

 Competition within the market occurs primarily between Emtel Ltd and Mahanagar 

Telephone (Mauritius) Ltd. One consequence of this is that the latter operator generates as 

high as % of the total origination traffic and yet collects only around % of the total 

revenue. In contrast, the share of revenue of Cellplus Mobile Communications Ltd, in spite 

of originating around % of the traffic, hovers around %, which demonstrates that the 

operator has the ability to adjust both prices and output without facing significant 

constraint from its competitors. 

 Given such conditions, the market presents little scope for expansion. Costs of entry 

have been found to be very high and may be considered as a barrier. Conditions of entry 

are likely to be unfavourable to new ventures in the market. The high fixed/sunk costs 

business model means that the opportunity cost of investment is high. Once more, the fact 

that a significant share of the traffic is generated by Mahanagar Telephone (Mauritius) Ltd 

which nonetheless finds its share of revenue to be very low, bears testimony to the 

unattractiveness of the sector, in terms of investment prospects. The Executive Director 

therefore concludes that, all assumptions made, Cellplus Mobile Communications Ltd will 

retain its ability to operate without effective competitive constraint on the market for the 

foreseeable future. 

 Cellplus Mobile Communications Ltd has an installed base of subscribers, which is 

reinforced by network effects. This effectively means that Cellplus Mobile Communications 
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Ltd will retain its ability to operate without effective constraint on the market by leveraging 

on market power induced by network effects. 

 Over-saturation of the market coupled to a lack of number portability has resulted in 

a perceived inability for new entrants to enter the market and the reduced ability of 

subscribers to switch to other operators. Those effects will likely enable the dominant 

operator to maintain its current market power in the future, as it has been able to do over 

the past 4-5 years at least. 

 Emtel Ltd and Mahanagar Telephone (Mauritius) Ltd are not found to be in a dominant 

position in the origination market. The analysis shows that Emtel Ltd has some market 

power but owing to its relative size and increased volatility of its shares compared to 

Cellplus Mobile Communications Ltd, it cannot be found to be able to operate without 

effective constraint from the latter. 

 Based on the review conducted by the Executive Director on the structure of the 

origination market and the prevailing conditions of entry and expansion, the Executive 

Director finds that, pursuant to s. 46(3)(a) of the Act, Cellplus Mobile Communications Ltd 

is dominant in the market for the retail supply of mobile voice calls to mobile phone 

numbers in the Republic of Mauritius. 

III. Position of parties on the wholesale market 

 The Executive Director is of the opinion that each mobile operator has a 100% share 

on their own wholesale market, given that market definition has shown that there are 

effectively no demand- or supply-side substitutes for mobile call termination to numbers 

controlled by a service provider. 

 As explained earlier, where an enterprise is believed to be the sole player in a relevant 

monopoly situation, the Executive Director will presume that the latter benefits from a 

position of dominance within that situation. 

 Emtel Ltd has submitted that it cannot be found to be dominant in the relevant 

wholesale market owing to the fact that “IUC charges [are] fixed by the regulator130”. The 

operator argues that as such, it cannot freely adjust prices in the said market and cannot 

therefore be in a position of dominance as defined under s. 46(3)(a) of the Act. 

 The Executive Director is aware that under s. 28(4) of the ICT Act, the ICTA has the 

duty to determine rates for interconnection between mobile network operators. The 

prescribed rates for IUC are enforced through Directives which the Authority has the power 

to issue under s. 17 of the referred enactment. 

 Unlike the case for approval of tariffs under s. 31 of the ICT Act, mobile operators have 

no power to initiate a formal request or apply for fixing or revising the rate of IUC. The 

                                                           
130 Emtel Ltd, Comments on the Statement of Issues (April 2016), pg 11 



INV034 – Pricing of mobile telephony services      62 

 

determination or revaluation of the rate is brought on the exclusive initiative of the ICTA 

which may choose to enter into consultations with operators or not. 

 Given that operators do not have any power of initiative with respect to the 

imposition of IUC, the Executive Director is of the opinion that the service providers may 

indeed not be able to adjust the rate. As such, it is plausible that operators may not be 

found to be in a position of dominance as defined under s. 46(3)(a) with respect to the 

relevant wholesale markets, in spite of the fact that they may operate in those markets 

without effective constraint from competitors or potential competitors. 

Conclusion on the position of parties on the relevant wholesale markets 

 

 The Executive Director finds that, pursuant to s. 46(3)(a) of the Act, neither Cellplus 

Mobile Communications Ltd nor Emtel Ltd may be found to be in positions of dominance in 

the markets for the wholesale supply of mobile call termination services for calls to mobile 

phone numbers allocated to them by the ICTA in the Republic of Mauritius. 

 Since there is only one monopoly situation in which Cellplus Mobile Communications 

Ltd is found to be in a position of dominance, the analysis next turns specifically to assessing 

the nature of the enterprise’s conduct. 

B. Nature of conduct 

I. Analytical framework 

 The Executive Director has already identified the conduct which is the subject of the 

proceedings in general terms. In the course of the investigation, objections have been raised 

by the main parties in relation to the reviewability of the identified conduct. In a first 

instance therefore, it is pertinent to address the merits of this dispute and present the views 

of the Executive Director thereupon. 

 The analysis will next seek to establish whether the type of conduct imputed to 

Cellplus Mobile Communications Ltd is recognised under the CCM Guidelines. The will be 

done by extracting the relevant framework upon which the Commission will base itself to 

review the conduct of the operator. In the absence of a relevant framework, which may 

arise owing to the fact that the CCM Guidelines are not exhaustive in nature, the Executive 

Director will propose one and set out the reasons for which it is believed that it would be 

appropriate. 

 The bulk of the analysis will be on assessing whether the nature of the imputed 

conduct can amount to ‘abuse of monopoly’, and in particular, reside in ss. 46(2)(a) or (b), 

or both (as a reminder, conduct under the former provision is labelled as ‘exclusionary’ and 

under the latter as ‘exploitative’). The assessment framework will differ according to the 

provisions being pursued, as explained below. 
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 Assessment will generally flow from an explanation of the link between the dominant 

position of an enterprise and the conduct imputed to it, to the analysis of the nature of the 

conduct and the theory of harm to competitors and consumers. 

 The final step of the analysis will consist in reviewing whether the ‘exclusionary’ or 

‘exploitative’ conduct which may be found, has adverse effects within the terms of s. 

46(3)(d) of the Act. 

a. Framework for analysis of ‘exclusionary conduct’ 

 

 The analysis of conduct which may reside in s. 46(2)(a), referred to as ‘exclusionary’, 

is a two-step approach. Prior to examining if conduct can prevent, restrict or distort 

competition, the Commission will have regard to its object or effect. If the object of the 

conduct is found to be anticompetitive, the analysis stops there and a finding under s. 

46(2)(a) is made. 

 A competitive analysis to demonstrate an actual effect is not a prerequisite for a 

finding of an anticompetitive ‘object’. To be classified as an ‘object’ infringement, the 

conduct of an enterprise need only be capable in an individual case, having regard to the 

legal and economic context (e.g. objective market conditions), of preventing, restricting or 

distorting competition. 

 The issue of whether an anticompetitive ‘object’ may reside in a specific type of 

conduct is not reviewed by reference to the subjective intention of an enterprise engaging 

in the said conduct, but is rather determined by an objective analysis of its aims. 

 Where at least one of the obvious consequences of engaging in a type of conduct is 

to prevent, restrict or distort competition, the Commission will consider this to be the object 

of the conduct for the purposes of s. 46(2)(a) of the Act. The fact that the conduct may have 

had other objectives will not be considered as depriving it of such an object. It will also be 

irrelevant whether a party was conscious of the anticompetitive nature of its conduct and 

considered whether the object or effect of its conduct might be anticompetitive. 

 If the imputed conduct cannot be found to be anticompetitive by object, the analysis 

goes on to establish whether the effect may result in an anticompetitive outcome. 

 Analysis of exclusionary conduct by effect generally starts with the views of the 

Executive Director on the state of competition were the conduct not to occur, as provided 

for under the CCM Guidelines131. 

 It may be necessary to clarify that an analysis of the effect of conduct under s. 46(2)(a) 

is confined to establishing prevention, restriction or distortion of competition and does not 

extend to the likely effects of a lack of competition on competitors or end-customers. The 

                                                           
131 See Competition Commission, CCM 4 Guidelines Monopoly Situations and Non-Collusive Agreements (2009), 
para 3.3 
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requirement to set out findings in relation to the latter aspects is found under s. 46(3)(d), 

and is therefore treated separately. 

 The benchmark for reviewing the effect of conduct under s. 46(2)(a) is that it must 

lead to foreclosure. Foreclosure is defined as exclusionary conduct by which a dominant 

enterprise “restricts or eliminates the effective access of actual or potential competitors to 

customers or to supplies132”. 

 Foreclosure can be of two types; first of customers and second, of supplies. If the 

conduct of Cellplus Mobile Communications Ltd is not found as an object-based 

infringement of s. 46(2)(a), the Executive Director will therefore be interested to know if it 

can have such an impact on the effective competitive structure of the market as to generally 

hinder the ability of any competitor, to attract or retain new customers, or to source and 

obtain supplies. 

 The Guidelines emphasise that access must be effective, implying that the mere 

possibility of access to customers or supplies will not be enough to displace a finding of 

abusive conduct. The Commission will test the probability that the conditions created by 

the imputed conduct may have deterred such access or in any way made it more difficult 

than it would have been under normal competitive conditions. It is noteworthy that the test 

not only takes into account any hurdles which may have been placed in the way of existing 

competitors; the potential for entry is also relevant to the analysis. 

b. Framework for analysis of ‘exploitative conduct’ 

 

 Conduct which may reside in s. 46(2)(b), referred to as ‘exploitative’, centres on 

behaviour that may deal damage to consumers directly. This type of conduct is referred to 

as an exercise of unilateral market power under the CCM Guidelines. Conduct of an 

enterprise found in a monopoly situation which “constitutes exploitation133” of that 

situation will be reviewed by the Commission. 

 In the absence of effective competition, enterprises in a position of dominance may 

have an economic incentive to exploit their customers. This normally manifests itself “in 

excessive prices, although it may also appear as reduced quality, choice or service – poor 

product offerings that may reduce costs or managerial effort, in a way that would not be 

possible for an enterprise facing competition134”. 

 The CCM Guidelines recognise135 that in many cases, the Executive Director will be 

investigating both exclusionary and exploitative conduct. The restriction, prevention or 

                                                           
132 Id. para 3.5 
133 Competition Act 2007, s 46(2)(b) 
134 Competition Commission, CCM 4 Guidelines Monopoly Situations and Non-Collusive Agreements (2009), 
para 4.5 
135 Id. para 4.3 
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distortion of competition will result in a lack of competition and enterprises will tend to 

exploit the resulting situation. 

c. Review of adverse effects 

 

 In all cases where a finding of conduct under s. 46(2) is established, the Commission 

is required, under s. 46(3)(d) of the Act, to have regard to the adverse effects of such 

conduct. 

 Under the provision, the Commission is required to have regard to evidence of action 

or behaviour by an enterprise found to have engaged in abusive conduct that has, or is at 

least likely to have, an adverse effect on competitors or is detrimental to the interests of 

consumers. The standard for finding adverse effects under s. 46(3)(d) will differ according 

to the nature of conduct which has been established. 

 In cases of findings of exclusionary conduct, the object of proof will be that of 

establishing at least ‘likely anticompetitive foreclosure’. Anticompetitive foreclosure is 

foreclosure which results in consumer harm, while foreclosure, as has been said, is solely 

concerned with the competitive structure of markets. 

 Adverse effects on competitors may result from a negative impact on the effective 

competitive structure of a market. This may be indirectly detrimental to consumers, which 

have an interest in that market players do not suffer from any impediments to compete 

vigorously and effectively, thereby leading to welfare-maximising outcomes. 

 Harmful effects on the effective competitive structure of a market can lead to 

situations where a dominant enterprise can influence the variables of competition without 

effective constraint from competitors or potential competitors, leaving it free to affect 

prices, output, innovation and the variety and quality of goods or services. 

 It may be wrongly construed that the Commission will have to establish that 

exclusionary conduct has had an actual, direct, immediate, exclusive, and measure effect 

on competitors or consumers. This is not the case since s. 46(3)(d) makes it very clear that 

what is required is only that the actions or behaviour of a dominant enterprise “have or are 

likely an adverse effect […] or are or are likely to be detrimental to the interests of consumers 

[Emphasis added]136”. 

 It is straightforward that the Commission is only required to have regard to the 

likelihood of adverse effects. This means that it cannot presume that such effects will 

invariably flow from conduct found abusive under s. 46(2)(a) of the Act; it will need to have 

regard to the reasons and means of how the abusive conduct is likely to do so, but will never 

be required to establish that adverse effects actually occurred. 

 In most cases, the weakening of competition through foreclosure is likely to harm 

competitors directly (and indeed consumers, indirectly) if as a result, they face higher unit 

                                                           
136 Competition Act 2007, s 46(3)(d) 
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costs (e.g. by being unable to achieve economies of scale/scope). Furthermore, foreclosure 

may also take the shape of entry deterrence residing in an inability to achieve sufficient 

sales and thereby preventing new competitors from coming into the market. 

 The duration of the conduct, the part of the market affected by it, as well as the 

situation of competitors and customers with respect to the dominant enterprise are various 

aspects which may also be reviewed when determining the likelihood of adverse effects. 

 In more extreme cases, these effects will arise when competitors are driven out of the 

market. These will obviously result in a less competitive market structure and may thereby 

lead to higher prices to consumers and to less efficient production. 

 As far as findings of exploitative conduct are concerned, the requirement to establish 

likelihood of harm to consumers under s. 46(3)(d) would seem to be automatically fulfilled 

due to the fact that the nature of the conduct would already be that of direct damage to 

consumers. 

II. Imputed conduct 

 As explained earlier, s. 46(2) is of general application. The provision does not specify 

any forms of conduct which an enterprise found in a monopoly situation must not engage 

in. The Commission acknowledges that there is no “check-list of practices that enterprises 

can simply avoid137”. The Commission’s approach “is instead to consider the object or effect 

of the conduct on competition138”. 

 A number of specific forms of conduct are listed under the CCM Guidelines, and the 

principles upon which the Commission will normally base itself in reviewing those, are 

explained. 

 The conduct which is here being analysed has already been described as that of the 

spread between tariffs for on-net and off-net calls practiced by Cellplus Mobile 

Communications Ltd. 

a. Objections to reviewability of conduct 

 

 Before proceeding with the analysis of the conduct of the main parties, it is necessary 

to consider the objections which the parties raised in relation to their pricing behaviour. 

 At a factual meeting held on 7th October 2015, the representative of Emtel Ltd, raised 

two preliminary objections in relation to the investigation. The points were then restated 

in a letter from Emtel Ltd, dated 13th November 2015, as follows: 

                                                           
137 Competition Commission, CCM 4 Guidelines Monopoly Situations and Non-Collusive Agreements (2009), 
para 3.2 
138 Id. 
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“That Emtel [Ltd] operates in a regulated environment whereby interconnect charges were first 

prescribed by the Information and Communication Technologies Authority (ICTA) in or about 2003 after 

detailed costing exercises were done involving the ICTA and operators at that time as a result of which 

the ICTA issued a Telecommunication Order which imposed the interconnect charges on the operators. 

Tariffs were based on these interconnect charges. It is also worth noting that all tariffs have to be pre-

approved by the Regulator before commercial launch. Consequently the whole tariff regime for mobile 

operators has never been cost based per se. 

That following extensive amendments made to section 30 of the Information and Communication 

Technologies Act 2001 (“ICT Act”) as amended in 2011, the ICTA initiated a consultation exercise in 

September 2014 on the implementation of new market regulation. The data collection was completed 

in April 2015 and draft guidelines are being prepared by the Regulator’s consultant for discussion with 

the industry. Furthermore, according to section 30 (4) of the ICT Act, the Regulator may consult with 

the CCM before issuing such guidelines.139” 

 On 11th January 2017, Cellplus Mobile Communications also raised objections as to 

the reviewability of its conduct, by way of its reply to the provisional findings140. 

 It is understood that the objections question the authority of the Executive Director 

to investigate, and dispute the jurisdiction of the Commission to review, the imputed 

conduct. 

 Taken together, the two objections put forward by the parties can be summarised as 

follows: 

(a) the fact that the regulatory framework governing the ICTA in relation to competition 

matters may be in state of flux warrant that the proceedings be stayed until concrete 

outcomes be reached by the regulator; and 

(b) the pre-approval of the tariffs for on-net and off-net calls by the ICTA exclude the 

competence of the Executive Director to investigate same. 

Stance of Executive Director with respect to objections 

 

 In relation to the first objection, the underlying reasoning of the main parties seems 

to be that the application of the competitition law frameworks established under the 

Competition Act 2007 and the ICT Act are mutually exclusive. The submissions of both 

parties rely on the argument that the enactment of sectoral competition regulations 

precludes the application of the competition law framework set out under the Competition 

Act 2007, at least for the purposes of the present case. 

 In a first instance, it is appropriate to consider whether the aforementioned legislative 

frameworks are in fact, mutually exclusive for the purposes of the present case. If it is 

accepted that the frameworks are at odds concerning the subject matter of the 

                                                           
139 Correspondence from Emtel Ltd, 13th November 2015 
140 See Cellplus Mobile Communications Ltd, Reply to the provisional report (Jan 2017), pgs 10-13 
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investigation, the issue will revolve around the mandatory cooperative framework 

prescribed per s. 66 of the Act to govern jurisdictional overlaps between the ICTA and the 

CCM. 

 Under ss. 30-30A of the ICT Act, the ICTA has the duty to carry out market analysis for 

the purposes of identifying relevant markets within the broader market for information and 

communication services and determing whether any public operators hold significant 

market power within such markets. The framework established under the Act for the review 

of monopoly situations under s. 46 has already been exposed and need not be repeated 

here. 

 The Executive Director has reviewed both frameworks and formed an opinion as to 

whether they are mutuall exclusive or rather complementary. In this context, the features 

summarised in the following table have come up as key considerations: 

Table 5. Key features of the competition frameworks governing the CCM and the ICTA 

Feature ICTA CCM 

Target “Public operators” “Enterprises” 

Enforcement spectrum Market power Restrictive business practices 

Approach Ex ante Ex post 

Economic scope 
Information and communication 

technology services 
Every economic activity 

Exclusive jurisdiction None 

 
[Source: Competition Act 2007 and Information and Communication Technologies Act 2001] 

 

 The Executive Director has first of all noted that both frameworks do not enact non 

obstante provisions. At the outset, this demonstrates the fact that the legislator did not 

intend to create mutually exclusive frameworks, which would operate in a vacuum. 

 The ICT Act provides that the competition framework it prescribes applies to all ‘public 

operators,’ which are defined as licensees of the ICTA. It follows that the framework applies 

only to licensees. In contrast, the competition framework prescribed under the Competition 

Act 2007 applies to all ‘enterprises,’ which are given a much broader definition that ‘public 

operators’ under the ICT Act. 

 This contrast may have far reaching impact on the enforcement of the respective 

frameworks, especially in the area of the definition of market and the imposition of 

corrective measures. Under the ICT Act, only licensees of the ICTA would appear to be 

included into the definition of relevant markets. To contextualize, it is possible that OTT 

applications such as ‘Whatsapp’ would not be covered by a market definition exercise 

carried out under ss. 30-30A of the ICT Act, since the application is not licensed for use with 

the ICTA. This would not be a hurdle under the Competition Act 2007. 

 Over and above this hurdle, under the ICT Act, corrective measures cannot be 

contemplated for non-licensees, in spite of the impact which their services may have on the 
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identified markets. The Executive Director finds that the contrast between the specifity of 

the ICT Act and the Competition Act 2007, with respect to the entities to which their 

provisions apply, supports the view that the frameworks prescribed under each are 

complementary and not mutually exclusive, as argued by the main parties. 

 The fact that the ICT Act applies only to information and communication technology 

services is also a feature which demonstrates the complementarity between the two 

competition law frameworks. The identification of relevant markets under the ICT Act 

would only take into account substitution between information and communication 

services while a corresponding analysis under s. 46 of the Competition Act 2007 could assess 

substitution to non-information and communication services. 

 Another feature which supports this view relates to the enforcement spectrum which 

each framework prescribes. The ICT Act covers only possible issues which may arise from 

the exercise of significant market power (which can to a certain extent be argued to be the 

counterpart of the abuse of dominance framework established under the Competition Act 

2007), while the Competition Act 2007 covers a broad array of ‘restrictive business 

practices’ which range from cartel arrangements to mergers. 

 The Executive Director is of the opinion that, much like in other jurisdictions, the ICT 

Act prescribes an ex ante regime while the Competition Act 2007 provides for an ex post 

regime. Under the former, the ICTA is responsible to predict possible issues which could 

arise from the exercise of significant market power. Under the latter regime, the CCM is 

responsible for monitoring markets and reacting to competition problems as they arise. 

Where the predictions of the ICTA may fail, the framework prescribed under the 

Competition Act 2007 would fill the possible regulatory gaps. 

 The framework set under the Competition Act 2007 is chiefly ex post (merger review 

excepted) whereas the framework under the ICT Act is primarily ex ante. When regulation 

is applied there is a pre-supposition that market forces cannot be relied on to produce a 

satisfactory outcome on their own. This has been recognised in the present matter by the 

ICTA which states that it “has usually tended to rely on the setting of [IUC] as a means to 

encourage [mobile operators] to bring down their corresponding off-net mobile tariffs141”. 

 However, this ex ante mechanism has so far not produced the expected results, the 

operators showing “little motivation […] to review [their] longstanding tariffs142”. In such 

situations, competiton law enforcement is better served through ex ante intervention. 

 From the above discussion, it emerges that the enactments concerned have created 

regimes which display an intricate complementarity and a certain degree of overlap, in the 

area of the exercise of significant market power/dominance. Where this could have created 

a measure of uncertainty to the industry, s. 66 of the Competition Act 2007 has prescribed 

a mandatory collaboration mechanism. This takes the form of the Memorandum of 

                                                           
141 ICTA, Note to Competition Commission in response to Notice of Proposed remedies (April 2017), pg 3 
142 Id. 
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Understanding between the ICTA and the CCM, the provisions of which have been strictly 

adhered to throughout the investigation, which according to the Executive Director, leaves 

no room for debate as to issues of competence or jurisdiction. 

 Turning to the second objection relating to the approval of tariffs, the Executive 

Director highlights that the ambit of the powers of investigation vested in his office under 

s. 30 of the Act is generally defined at s. 3(2) which reads as follows: 

“3. Application of Act 

(…) 

(2) Save as otherwise provided for in this section or elsewhere in this Act, this Act shall apply to every 

economic activity within, or having an effect within, Mauritius or a part of Mauritius.143” 

 In particular, this unequivocal provision is understood to extend the powers to 

investigate a monopoly situation which the Executive Director has reasonable grounds to 

believe is subject to review under s. 46 of the Act, to every economic activity, except if same 

is specifically excluded under the enactment itself. 

 The Act incorporates a mechanism for the exclusion of “matters listed in the 

Schedule144”. As at date, these matters include three specific types of agreements and 

practices as well as Petroleum products and Liquid Petroleum Gas. The Schedule of 

exclusions can be amended pursuant to s. 72(2) which provides that the Minister to whom 

responsibility for the subject of competition matters is assigned, can amend the Schedule 

by way of Regulation. 

 As at the date of initiation of the present investigation, the imputed conduct was not 

excluded under the referred Schedule. As such, the Executive Director is of the opinion that 

the “Act fully applies to [the Information and Communication Technology sector] and the 

Competition Commission has the duty and power to enforce it in [that sector]145”. 

 Since the Information and Communication Technology sector is regulated by the ICTA, 

the CCM has entered into a Memorandum of Understanding with the regulator pursuant to 

s. 66 of the Act. The relevant procedures prescribed under the Memorandum and which 

have been applied in the present case have been detailed in the procedural background. It 

should be noted that the Memorandum does not provide for the exclusion of any conduct 

from the ambit of the investigative powers of the Executive Director of the CCM. 

 Given that neither the relevant economic sector nor the specified conduct are 

excluded under s. 3(4) of the Act or by operation of the Memorandum of Understanding 

between the CCM and the ICTA, the remaining issue is whether the pre-approval of the 

                                                           
143 Competition Act 2007, s 3(2) 
144 Id. s 3(4) 
145 Competition Commission, CCM 7 Guidelines General Provisions (2009), para 3.2 
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tariffs for the services under investigation can be construed as being conducted in 

compliance with legal or policy requirements. 

 In such cases, the Commission will review whether it is the policy or legal provision 

itself which may be anticompetitive. If it determines that this is the case, “it might make 

recommendations [under s. 19 of the Act] but would not normally take action against the 

enterprise [complying with the legal or policy requirement] itself146”. 

 However, the Commission will consider whether the enterprise could have complied 

with those in a manner that does not affect competition. If this is found possible, the 

Commission may determine that a restrictive business practice has occurred147. Under any 

circumstances, the existence of legal or policy requirements does not call into question the 

competence of the Executive Director to investigate such conduct and report his findings to 

the Commission. 

 In the present case, the Executive Director understands that the ICTA has the duty to 

approve tariffs for products and services offered by its licensees under s. 31 of the ICT Act, 

including the tariffs which are subject to this investigation. 

 The Executive Director is of the view that in exercising this function, the ICTA does not 

have any power of initiative as to the tariffs themselves. Rather, licensees initiate the 

process by submitting the proposed tariffs for their respective products and services prior 

to their commercialization, for approval by the regulator. This is confirmed by the ICTA 

which submitted that it cannot intervene on existing retail prices of operators out of its own 

volition and that it can only review tariffs where there is an application from an operator148. 

 Under all circumstances, licensees retain their freedom to adjust their tariffs to avoid 

breaching the provisions of the Act, both before and even following their approval by the 

ICTA. The Executive Director is of the view that the main parties could have applied for a 

revision of their tariffs for on-net and off-net calls to avoid discriminating between prices 

for their services. 

 A similar reasoning was central to the judgment of the EU Court in the matter of 

Deutsche Telekom, when it upheld the rationale of the General Court that “the fact that […] 

retail prices have to be approved by [the telecommunications regulator] does not absolve 

the appellant from responsibility under [the EC provisions relating to abuse of dominance], 

since the appellant influences the level of its retail prices […] through applications to [the 

regulator] for authorisation149”. The key consideration would here be a review of the leeway 

available to a dominant enterprise to avoid breaching the provisions of the Act. 

                                                           
146 Id. para 3.5 
147 See Competition Commission, CCM 7 Guidelines General Provisions (2009), para 3.6 
148 Filenote of meeting held with ICTA, 30th June 2016 
149 Case C‑280/08, Deutsche Telekom v Commission 14 October 2010 para 57 
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 Cellplus Mobile Communications Ltd has submitted that the Deutsche Telekom case 

must be distinguished from the present matter insofar that in the former case, the Dutch 

Regulator had “approved a price ceiling whereby Deutsche Telekom had the freedom to 

charge anything below the ceiling and consequently […] had the liberty to review its tariffs 

without breaching the law150”. The operator submits that since the tariff approval granted 

by the ICTA is not in the nature of a price cap, any parallel with the Deutsche Telekom case 

is unwarranted. 

 The Executive Director disagrees that the emphasis in the Deutsche Telekom case was 

on the price cap. Rather, the approach of the Court to the matter was much broader and of 

more general application. The Court reviewed whether the operator in question retained 

any freedom as to its pricing policy or whether it was entirely subject to the will of the sector 

regulator as regards same. The stance of the EU Court was that this was not the case since 

the operator retained its ability to influence its retail price levels through tariff applications, 

albeit for authorisation. 

 In line with the stance of the Commission that “[a]n enterprise in a monopoly situation 

has a responsibility to consider whether its conduct might be considered an abuse151”, the 

Executive Director believes that a dominant enterprise bears responsibility not to use 

procedures to hinder competition and cannot shield itself from the application of the Act 

on the mere account of compliance with regulatory requirements, as this could potentially 

make the provisions of the Act ineffective in a wide variety of circumstances in different 

sectors, thereby facilitating the implementation of anticompetitive practices. 

 A parallel may here be drawn with the reasoning upheld by the EU Court in the appeal 

of AstraZeneca, in which the Court stated that a dominant enterprise cannot “use regulatory 

procedures in such a way as to prevent or make more difficult the entry of competitors on 

the market152”. 

 The Executive Director is of the opinion that s. 3(2) of the Act applies to the conduct 

subject to this investigation. The existence of an exclusion mechanism under s. 3(4) lends 

certainty to the opinion that there is no intent in the Act to exclude matters relating to the 

pricing of mobile telephony services. Furthermore, the question of the ICTA’s exercise of its 

tariff approval function is one of degree and not of fact, on which the Executive Director is 

of the view that it has not fettered the ability of the main parties to amend their prices in 

order to avoid the conduct which is presently under investigation. 

 Coming back to the issue of the current dynamism displayed by the regulatory 

landscape, the Executive Director is of the opinion that where he has reasonable grounds 

to believe that a restrictive business practice is occurring, and that competition is being 

                                                           
150 Cellplus Mobile Communications Ltd, Reply to the provisional report (Jan 2017), pg 12 
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prevented, restricted or distorted, his duty remains the investigation of such practices and 

the subsequent reporting of his findings to the Commission. 

 On the one hand, the risk posed by the stay of an investigation would be that 

potentially anticompetitive conduct could go unchecked for an even longer period, thereby 

potentially continuing to damage competition and interests of consumers and businesses 

alike. 

 On the other hand, arguments by parties relating to the extent to which regulatory 

conditions may affect their conduct subject to review under s. 46 of the Act has been taken 

into consideration by the Executive Director in this report, wherever applicable. 

 Depending on the outcome of an investigation, changes in circumstances which would 

occur after the determination of a case by the Commission, are catered for under s. 64 of 

the Act, which provides that material changes must be considered by the Commission, 

where representations to the effect of a request to vary or terminate undertakings or 

directions imposed upon parties by the Commission are put to the latter. The Executive 

Director is of the view that changes in the regulatory landscape could, depending on the 

facts, fall within the scope of such “material change in circumstances153”. 

 For the above reasons, the Executive Director recommends that the Commission sets 

aside the objections of the main parties. 

b. Form of conduct 

 

 The Guidelines define price discrimination as the “practice of charging different prices 

to different customers for reasons unrelated to cost differentials154”. The Commission will 

not review price discrimination as an abuse in itself. Rather, price discrimination will be 

reviewed where it forms part of a “strategy that is an abuse155”. 

 Depending on the specific object or effect of the strategy put in place by an enterprise,  

the CCM Guidelines provide that the conduct would be investigated by the Executive 

Director “according to the guidelines on those specific [types of] abuses156” which are 

prescribed under the Guidelines. 

 It is understood that the central element of price discrimination is that of the 

dispersion between prices charged for products or services, which cannot find justification 

based on differences in costs. 

 

                                                           
153 Competition Act 2007, s 64(2) 
154 Competition Commission, CCM 4 Guidelines Monopoly Situations and Non-Collusive Agreements (2009), 
para 5.1 
155 Id. para 5.2 
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Comparison of differences in prices and costs between off-net and on-net calls 

 

 The analysis of the conduct of Cellplus Mobile Communications Ltd is premised on the 

difference in costs between on-net and off-net calls. 

 The Executive Director has gathered that on-net and off-net calls which are originated 

from an operator’s network are directed through the same originating loop to the MSC of 

the operator for termination to a recipient subscribed with either the same operator or for 

interconnection to the MSC of another operator for termination to its subscriber. The 

service fee for interconnection of the call is prescribed by the ICTA, and is currently set at 

Rs 0.60 per minute, which has been calculated on a cost157 basis plus an in-built return158. 

 The ICTA has explained that the costs were computed using the financial accounts of 

the operators according to recognised international costing benchmarks159. The regulator 

has clarified that the prescribed rate covers all costs linked to interconnection. 

 It states that “[c]onceptually, speaking, the IUC of Rs 0.60 per minute for an off-net 

mobile voice call, payable by the originating carroer to the terminating carrier rewards the 

latter for the work done to carry the call from pre agreed points of interconnection between 

the said mobile operators in order to reach the called party. This IUC has been computed on 

a fully distributed historic cost model and have [sic] considered the past financial accounts 

and traffic flows of both Cellplus & Emtel, when the said IUC was determined. The IUCs 

identified also include an appropriate return on capital for the said wholesale activity160”. 

 Therefore, from an objective point of view, the cost structure for on-net and off-net 

calls are not different. Even if an operator has to settle IUC for termination of an off-net call 

on a rival operator’s network, it does not incur costs in excess of what it would incur for 

termination on its own network. 

 Cellplus Mobile Communications Ltd has submitted that the prescribed rate for IUC 

does not cover costs for marketing, prepaid cards, retail outlets, branding fees, retail billing 

fees, general management costs, licence fees, interconnection links, bad debts and 

vehicles161. The Executive Director is of the opinion that save for interconnection links, none 

of the cited features may be attributed exclusively to off-net calls. 

 Mahanagar Telephone (Mauritius) Ltd has submitted that retail charges are not 

segmented between on-net and off-net calls and any claim in this sense would be 

unrealistic. Moreover, the operator submits that allocating more marketing costs to off-net 

calls would be counter-intuitive since the said offers would be much more expensive and 

                                                           
157 See https://www.icta.mu/laws/tel2011/tel_dir_2_2011.pdf for the most recent Directive in this sense. 
158 Filenote of meeting held with ICTA, 30th June 2016 
159 Id. 
160 ICTA, Note to Competition Commission in response to Notice of Proposed remedies (April 2017), pg 3 
161 Cellplus Mobile Communications Ltd, Reply to the Statement of Issues (April 2016), pg 20 
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common commercial sense would be more in favour of focusing advertising efforts on 

cheaper, rather than more expensive tariffs. 

 In its response to the notice of proposed remedies, the ICTA states that there is “little 

justification for the off-net mobile voice of tariffs of [a mobile operator] to be largely 

different from its on-net mobile voice tariff, even after accounting for admin & other non-

network related costs (aka common costs which need to [sic] apportioned to a range of 

services162”. The regulator adds that “the pricing strategy of MTML lends further commercial 

credibility to this argument163”. 

 The following table illustrates the commercial offers of Cellplus Mobile 

Communications which are subject to the present investigation, and compares the 

differences between current off-net and on-net tariffs. 

Figure 11. On-net/off-net price differentials for commercial offers of Cellplus Mobile Communications 

Ltd as at September 2016 

 

 

[Source: Cellplus Mobile Communications Ltd] 

 

 As can be seen from the above figure the price differentials between on-net and off-

net tariffs for the offers of Cellplus Mobile Communications Ltd range from Rs 2.10 to Rs 

2.60 per minute. In terms of percentage, the differentials range from 200 to 260%, meaning 

that off-net calls are charged between 3 to 3.5 times more than on-net calls. 

                                                           
162 ICTA, Note to Competition Commission in response to Notice of Proposed remedies (April 2017), pg 3 
163 Id. 
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 Based on the above analysis, the Executive Director finds that the conduct of Cellplus 

Mobile Communications Ltd resides in price discrimination conduct as defined under the 

CCM Guidelines. 

III. Review of conduct 

a. Link between dominant position and imputed conduct 

 

 The application of s. 46 generally implies that a link between the position of 

dominance held by an enterprise and the conduct which is imputed to it, be established. In 

the present case, Cellplus Mobile Communications Ltd has been found to be in a dominant 

position in the market for the retail supply of mobile voice calls to mobile phone numbers 

in the Republic of Mauritius. 

 One of the factors which has led to a finding of this position of dominance pertains to 

the significantly large percentage share of the subscriber base held by the operator. As at 

the end of 2015, the operator held % of the total subscriber base, as illustrated below: 

Figure 12. Percentage share of total subscriber base per operator as at end 2015 

 

[Source: Based on figures from ICTA] 

 

 In fact, the position of the operator has been very stable over the period from 2012 

to 2015, as shown below: 

Figure 13. Percentage share of total subscriber base per operator for period 2012-2015 

 

[Source: Based on figures from ICTA] 

 

 The pattern which emerges is that there is a pronounced and entrenched asymmetry 

between the percentage shares of subscriber base held by Cellplus Mobile Communications 

Ltd and its competitors. The share of the former has remained stable over the past few 

years, in spite of relative volatility in the shares held by the other two operators. This is 

especially significant in a market where mobidensity has reached almost 140%. 

 In a market characterised by the presence of a dominant operator, the 

implementation of the imputed conduct, i.e. a price discrimination scheme between on-net 

and off-net calls, may yield anticompetitive outcomes to the advantage of the dominant 

operator. 

 According to the Executive Director, by engaging in the imputed conduct, a dominant 

operator can strengthen or maintain network effects, through the artificial creation of ‘club 

effects,’ in two ways (each scenario is illustrated hereunder): 
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Figure 14. Calling side of club effect 

 

(a) Relatively cheaper on-net calls can encourage subscribers to join or remain with the 

largest mobile operator as it results in a higher probability that calls placed by subscribers will 

be on-net (in the above, the new subscriber finds that he is most likely to call subscribers of 

the same network and that calls to subcribers of other networks are more expensive – 

indicated by the black arrows) and therefore the average expenditure will be expected to be 

lower (calling side of club effect); and 
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Figure 15. Receiving side of club effect 

 

(b) Relatively expensive off-net calls can discourage subscribers of a large mobile 

operator to place calls to subscribers of other operators, thereby discouraging subscribers to 

join/switch to other operators (In the above, callers find that calling the new subscriber is 

more expensive – indicated by the black arrows. This can lay pressure on the new subscriber 

as callers are less likely to call him, in spite of his benefiting from the possibility of establishing 

calls at Rs 1.00 per minute). 

 The success of the operator engaging in the imputed conduct to reach the outcomes 

listed above will depend on the size of its subscriber base, and more precisely, on the size 

of its base relative to the size of its competitors’ bases. 

 The Executive Director is of the opinion that a link between the position of dominance 

held by Cellplus Mobile Communications Ltd in the market for the retail supply of mobile 

voice calls to mobile phone numbers in the Republic of Mauritius and the conduct imputed 

to it can be established. The issue which remains is whether the imputed conduct can reside 

in exclusionary or exploitative conduct as per s. 46(2) of the Act. 

 

 

 

 

 

Calls any 
at Rs 

1.00/min

Rs 
3.60/min

Rs 
3.60/min

Rs 1.00 
/min

Rs 
3.60/min

Rs 
3.60/min

Rs 
3.60/min

Rs 
3.60/min



INV034 – Pricing of mobile telephony services      79 

 

b. Exclusionary conduct 

 

i. Counterfactual 

 

 When assessing whether conduct by an enterprise in a monopoly situation constitutes 

an exclusionary practice, the Executive Director will consider the hypothetical state of 

competition were the practice not to occur164. 

 This assessment will usually be made by comparing the situation under investigation 

with a counterfactual, such as the simple absence of the conduct in question or with 

another alternative scenario. The aim is to provide background to the assessment of the 

effects of the imputed conduct. 

 In the present matter, the Executive Director has considered the state of the relevant 

retail market in the absence of the conduct imputed to Cellplus Mobile Communications 

Ltd. 

 In such a scenario, the Executive Director expects that the pricing conduct of the 

operator would no longer give rise to any artificially-induced ‘club effect’. 

 On the one hand, subscribers of the leading operator would not be concerned with 

the destination of their calls. The choice of new subscribers would not be affected by the 

choice of the network provider of their frequent correspondents and the consideration of 

relatively cheaper on-net calls. 

 On the other hand, subscribers of Cellplus Mobile Communications Ltd would no 

longer be deterred to place off-net calls. As such, potential switchers would not be deterred 

by the utility they would forego from receiving calls. 

 Subscribers of the operator would find no incentives to cluster into calling circles (such 

as members of the same family, or businesses) to avoid onerous off-net calls. The fluidity of 

movement of subscribers between different mobile network operators would be expected 

to increase, thereby fostering competitive pressure between them, to retain subscribers or 

increase utility, leading to increased consumer welfare. 

 It would also be expected that the ratio of on-net to off-net calls placed by subscribers 

of Cellplus Mobile Communications Ltd would be much lower than current levels. This 

would mean increased cross-operator traffic and could lower costs per minute for relatively 

smaller operators. Furthermore, on-net/off-net price discrimination practices by relatively 

smaller operators would no longer be sustainable, owing to the importance of the share of 

the total subscriber base held by Cellplus Mobile Communications Ltd. This would further 

enhance cross-operator traffic. 

                                                           
164 Competition Commission, CCM 4 Guidelines Monopoly Situations and Non-Collusive Agreements (2009), 
para 3.33 
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 The lack of number portability could deter switching between operators but this 

would not affect new subscribers. This would increase the competitive pressure between 

operators to acquire new customers. It is unlikely that Cellplus Mobile Communications Ltd 

would be able to discriminate between tariffs for new and existing subscribers on a durable 

basis without experiencing countervailing competitive pressure from rivals. 

 Overall, it is expected that the absence of the imputed conduct would lead to 

increased direct consumer welfare through lower prices and increased retail competition 

and. It is also expected that consumer welfare would also be indirectly increased as a result 

of increased scope for relatively smaller operators. 

ii. Object or effect of imputed conduct 

 

 Classification of exclusionary conduct, falling under s. 46(2)(a) of the Act, forks into 

conduct by object or effect. The CCM Guidelines do not provide for the analysis of price 

discrimination as an exclusionary form of abuse in itself. Rather, the Guidelines prescribe 

that price discrimination will be analysed as a means of enforcing a wider strategy of abuse. 

In the Statement of issues, the Executive Director expressed the concern that on-net/off-

net price discrimination could form part of a strategy residing in foreclosure. 

 The direct object of on-net/off-net price discrimination cannot be said to be that of 

an impact on the effective competitive structure of the retail market identified. The obvious 

consequence of the imputed conduct may rather be the incentivization of subscribers to 

place less off-net than on-net calls. 

 This consequence cannot be said to automatically result in a prevention, restriction 

or distortion of competition. This is because the effective results of the imputed conduct 

will depend on the position of the enterprise engaging in the practice. As such the conduct 

does not lend itself to being classified as a restriction of competition by object. This 

approach is in line with that of the EU Commission, which recognizes that there is no prima 

facie case for nor against on-net/off-net price discrimination as an anti-competitive 

conduct165. 

 It is thus appropriate to classify the conduct as a potential infringement requiring a 

review of its effects on competition. The implication is that the analysis of the Executive 

Director will focus on whether the imputed conduct can have such an impact on the 

effective competitive structure of the market as to generally hinder the ability of any 

competitor, to attract or retain new customers (restriction of effective access to 

customers), or to source and obtain supplies (restriction of effective access to supplies). 

 

 

                                                           
165 Cave & Valetti, A review of certain markets included in the Commission’s Recommendation on relevant 
markets subject to ex ante regulation (Independent report for the European Commission) (2006) pg 85 
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iii. Restriction of effective access to customers 

 

 The mobile telephony industry is characterized by direct network effects which arise 

from price discrimination practices between on-net and off-net tariffs. The Executive 

Director is arguing that the price discrimination conduct imputed to Cellplus Mobile 

Communications Ltd has artificially created, maintained and strengthened the network 

effects from which it benefits on the retail origination market. This has led to the creation 

of club effects, which can be of two types (this approach is in line with that of the European 

Regulators Group which recognises two sides to price mediated network effects in the 

mobile sector166). 

 The calling side of club effect means that customers will tend to subscribe with larger 

mobile network operators, to make cheaper calls to a large pool of subscribers. The practice 

incentivizes customers to subscribe or maintain their subscriptions with Cellplus Mobile 

Communications Ltd, owing to its relatively large subscriber base. By subscribing or 

maintaining a subscription with the Cellplus Mobile Communications Ltd, a customer 

maximizes the probability of placing on-net calls. 

 The receiving side of the club effect refers to the utility which customers derive from 

receiving calls from a large pool of subscribers. By subscribing or maintaining their 

subscriptions with the largest mobile network operator, customers maximize the 

probability that they receive on-net calls, and that their respective callers are not deterred 

from calling them due to relatively high off-net tariffs. 

 On the calling side, club effect has been partly addressed by the ICTA’s intervention 

on rates of IUC. The regulator has set the rate at near-cost levels, which has enabled 

Mahanagar Telephone (Mauritius) Ltd and more recently, Emtel Ltd to practice/introduce 

uniform on-net/off-net tariff offers, in a bid to attract customers. 

 Club effects at the receiving end, cannot, unlike the calling side, be addressed through 

the regulation of IUC as recognised by several authorities worldwide, including the 

Communications Commission of Kenya which commissioned Analysys Mason to enquire 

into this phenomenon. In its report, Analysys Mason noted that “as long as an operator with 

a large market share differentiates its prices between off-net and on-net calls, the part of 

the club effect about receiving calls from a large pool of subscribers at cheaper rates cannot 

be addressed167”. 

 Mahanagar Telephone (Mauritius) Ltd concurs with this conclusion, submitting that 

on-net/off-net price discrimination strategies may affect the behaviour of a user even if the 

option of a uniform pricing plan is available. The operator explains that is due to the fact 

that those willing to switch to, or subscribe with the operator face a situation where the 

majority of their contacts are still subscribed with Cellplus Mobile Communications Ltd. 

                                                           
166 European Regulators Group, Common position on symmetry of fixed call termination rates and symmetry of 
mobile call termination rates (2008) pg 97 
167 Analysys Mason, Report for the Communications Commission of Kenya (June 2010), pg 12 
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Therefore, when calling subscribers of Mahanagar Telephone (Mauritius) Ltd, subscribers 

of the operator have to pay significantly higher rates, which constitutes a disincentive which 

can limit the number and length of calls placed. 

 The Executive Director is of the opinion that direct network effects affects the choice 

of subscribers to join or stay with a specific provider over time. The strengthening of 

network effects arising from the excessive discrimination between tariffs for on-net and off-

net calls has led to artificial disincentives for subscribers of Cellplus Mobile Communications 

Ltd to effect calls to subscribers of other operators. 

 Club effects lead to clustering of customers into calling circles. Customers tend to 

synchronise their choice of operator over time, according to various peer groups to which 

they may belong, including family members, friends and business contacts. 

 Evidence of the significance of direct network effects in this regard has been gathered 

from survey results which formed part of the submissions of Cellplus Mobile 

Communications Ltd and Emtel Ltd in response to the initial information gathering stage. 

 One series of surveys which cover the period from July to September 2015168, shows 

a consistent pattern of the relative importance of the choice of the operator with which 

contacts belonging to responders’ circles of ‘family and friends’ represents. These results 

are corroborated by those of another series of surveys covering the period June to July 

2013169. In both series, it is observed that the criterion ranks at the top of the considerations 

which responders take into account when choosing a mobile operator. 

 These results are corroborated by Mahanagar Telephone (Mauritius) Ltd which 

submitted that families, friends, students and business contacts are various categories of 

subscribers who are likely to cluster into calling circles, citing the example of at least one 

group business customer which requires individuals to be subscribed with the same 

operator as all other employees upon employment170, the reason being to keep mobile 

calling costs low. According to the operator, calling circles exercise significant pressure on 

potential leavers owing to the relatively high costs associated with calling them. 

 The formation of calling circles among subscribers of Cellplus Mobile Communications 

Ltd has led customers to be locked-in by the operator. Members of calling circles are 

unlikely to switch to other mobile operators even if the latter offer more competitively-

priced services. The strengthening of network effects, which has been maintained by an 

artificial price gap has between tariffs for on-net and off-net calls has entrenched the 

subscriber base of Cellplus Mobile Communications Ltd. 

                                                           
168 Submissions from Cellplus Mobile Communications Ltd, Annex 7, Surveys on Quality of Service (July–
September 2015) 
169 Submissions from Emtel Ltd, Annex H, H8, File 22 ter, Intention to Purchase Survey (June-July 2013) 
170 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 



INV034 – Pricing of mobile telephony services      83 

 

 Cellplus Mobile Communications Ltd disputes171 this conclusion on the grounds that 

customers do not differentiate between on-net and off-net calls as they are not able to 

distinguish between numbering blocks allocated to different mobile operators. In this 

respect, Mahanagar Telephone (Mauritius) Ltd argues that even it is admitted that 

customers could suffer from information asymmetry with respect to knowledge of 

numbering blocks, frequent callers would definitely be aware of such information172, and 

such callers are actually most prone to clustering. 

 Mahanagar Telephone (Mauritius) Ltd also submitted that the enterprise’s growth 

from  subscribers in 2011 to  in 2015, is explained by the fact that its customers use 

their subscriptions mostly as a backup173. The operator submits that it does not have 

effective access to customers, but may only at best attract them with only part of its offers. 

According to the enterprise, the share of customers who switch completely (leave their 

current operator in favour of the latter) is marginal. 

 Surveys on usage patterns of multiple mobile subscriptions support the above 

submissions of Mahanagar Telephone (Mauritius) Ltd174. According to information 

submitted by Emtel Ltd175, the percentage of total subscribers which own only one SIM card 

are as follows: 

Table 6. Percentage of subscribers owning only one SIM card over period Jan-Dec 2014 

 
 

 

 

 

 

[Source: Emtel Ltd] 

 

 The above table is complemented with information177 on the percentage of 

subscribers which own more than one SIM card: 

 

 

 

 

                                                           
171 Cellplus Mobile Communications Ltd, Reply to the Statement of Issues (April 2016), pg 20 
172 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 
173 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 21st September 2015 
174 Submissions from Emtel Ltd, Annex H, H2 (Parts 1-4), File 6, Tracking Study (January-December 2014) 
175 Id. 
176 Figures expressed in terms of range based on monthly results. 
177 Submissions from Emtel Ltd, Annex H, H2 (Parts 1-4), File 6, Tracking Study (January-December 2014) 

Mobile operator Monosim subscribers176 

Cellplus Mobile Communications Ltd % 

Emtel Ltd % 

Mahanagar Telephone (Mauritius) Ltd % 
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Table 7. Percentage of subscribers owning more than one SIM card as at end of 2014 

Combination of mobile operators Dualsim subscribers178 

Cellplus Mobile Communications Ltd/Emtel Ltd % 

Cellplus Mobile Communications Ltd/Mahanagar Telephone (Mauritius) Ltd % 

Emtel Ltd/ Mahanagar Telephone (Mauritius) Ltd % 
 

[Source: Emtel Ltd] 

 

 The Executive Director is of the opinion that the wider the gap between the total share 

of an operator’s subscriber base and the share of consumers subscribed exclusively with it, 

the more likely it is that the operator is not benefiting from effective access to customers. 

 Direct evidence from other survey results179 demonstrates that the notion of main 

and secondary mobile operator is entrenched amongst mobile telephony subscribers. The 

following figure illustrates the response of mobile subscribers who were asked to identify 

their main provider of mobile telephony over the periods January to December 2014 and 

2015: 

  

                                                           
178 Figures expressed in terms of range based on monthly results. 
179 Submissions from Emtel Ltd, Annex H, H2 (Parts 1-4), File 6, Tracking Study (January-December 2014) 
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Figure 16. Percentage of subscribers identifying their 'main mobile service provider' for the 

periods Jan-Dec 2014 & 2015 

 

[Source: Emtel Ltd] 

 

 In 2014, a vast majority (around %) of mobile telephony subscribers who were 

surveyed throughout the year stated that their main provider of mobile telephony services 

is Cellplus Mobile Communications Ltd. In contrast, around % of subscribers stated Emtel 

Ltd as their main provider and only around % cited Mahanagar Telephone (Mauritius) 

Ltd. 

 In 2015, the percentage of respondents who cited Cellplus Mobile Communications 

Ltd increased to %. For Emtel Ltd and Mahanagar Telephone (Mauritius) Ltd, the figures 

fell to % and % respectively. 

 The above analysis testifies that the industry is characterised by significant network 

effects. The largest operator tends is used as the main mobile operator by % of 

subscribers in spite of the fact that its share of the total subscriber base hovers around %. 

This implies that the operator effectively has access to subscribers which are subscribed 

exclusively with it as well as to subscribers who own more than one SIM. 

 The Executive Director is of the view that the figures also clearly demonstrate that 

Mahanagar Telephone (Mauritius) Ltd does not benefit from effective access to customers 

in spite of evidence to the effect that its offers are relatively the lowest-priced on the 

market. In spite of holding around % of the total mobile subscriber base, Mahanagar 

Telephone (Mauritius) Ltd, the percentage of consumers which use the operator’s services 

on an exclusive basis may be as low as % of the total mobile subscriber base. 

 The ICTA concurs with this view stating that a higher proportion of subscribers of 

Mahanagar Telephone (Mauritius) Ltd may have dual SIMs only to enable them to benefit 

from the relatively low on-net tariffs proposed by the operator180. The objective sought by 

customers would be most likely that of saving in terms of calling charges. 

 Mahanagar Telephone (Mauritius) Ltd submitted that mobile voice calling acts as an 

entry point for mobile telephony services in general. This means that restriction of effective 

access to customers on mobile voice calls may spill over; the scope open to mobile 

operators for offering other services, such as data, SMS and international long distance 

calling is artificially restricted. Given the relatively low percentage of users which subscribe 

exclusively with Mahanagar Telephone (Mauritius) Ltd, it can be inferred that access to such 

users is limited to the supply of mobile voice call services only181. 

                                                           
180 Filenote of meeting held with ICTA, 30th June 2016 
181 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 21st September 2015 
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 The Executive Director also observes that albeit to a lesser extent, Emtel Ltd may also 

not be benefiting from effective access to customers. In 2015, the operator held around 

% of the total mobile subscriber base but nonetheless benefited from only as low as % 

of users which were subscribed exclusively with it. 

 On the one hand, the share of subscribers identifying Cellplus Mobile 

Communications Ltd as their main mobile provider is significantly above the share of the 

operator in terms of the total subscriber base. On the other hand, the share of subscribers 

who identify Emtel Ltd and Mahanagar Telephone (Mauritius) Ltd as their main provider is 

significantly below the share of the total subscriber base which the operators hold. 

 The significance of the club effect arising from the conduct of Cellplus Mobile 

Communications Ltd can also be gauged from the ratio of on-net to off-net calls placed by 

subscribers of the operator. The total traffic in terms of on-net and off-net mobile voice 

calls for the year 2015 is illustrated below: 

Figure 17. Comparison between on-net and off-net traffic for Cellplus Mobile Communications Ltd for 

2015 

 

 

[Source: Based on figures from ICTA] 

 

 The Executive Director is of the view that the obvious disparity between the volume 

of traffic for on-net and off calls placed by subscribers of Cellplus Mobile Communications 

Ltd unequivocally illustrates the reticence of subscribers to place off-net calls as those tend 

to perceived as much more expensive. This supports the conclusion that the conduct of the 

operator is resulting in a club effect on the receiving side. 

 Mahanagar Telephone (Mauritius) Ltd submitted182 that while the ratio between on-

net and off-net traffic does illustrate the significance of the impact of the club effect in 

terms of restriction of access to customers, to be complete, the analysis must also take into 

account that calls placed by subscribers belonging to calling circles are likely to represent 

the bulk of the total traffic volume. An example would be business customers, who are likely 

to place a much higher volume of calls than other categories of customers. As such, the 

upholding of on-net/off-net price discrimination is likely to foreclose the access of relatively 

smaller operators to the most important calling circles which have become entrenched with 

Cellplus Mobile Communications Ltd. 

 Based on the above analysis, the Executive Director draws the conclusion that 

operators with relatively small subscriber bases are not being able to effectively attract and 

retain customers, especially those belonging to calling circles, as a result of the on-net/off-

net price discrimination strategy of Cellplus Mobile Communications Ltd. 

                                                           
182 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 
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iv. Restriction of effective access to supplies 

 

 Under a discriminatory tariff scheme, the caller needs to bear in mind whether the 

call recipient is a subscriber of the same operator as him or not, since placing calls to rival 

networks is artificially made relatively onerous. The subscriber is therefore incentivized to 

place on-net calls and is strongly deterred from placing off-net calls, thus significantly 

reducing the overall output of off-net calls placed by subscribers of Cellplus Mobile 

Communications Ltd. 

 It has been explained that off-net calls are terminated on the networks of other 

operators. Operators provide termination services at a regulated rate for IUC of Rs 0.60 per 

minute. This rate, as has been explained by the ICTA, comprises an in-built return183, and 

therefore represents a potential revenue stream to operators. 

 The total traffic in terms of on-net and off-net mobile voice calls for the years 2011 to 

2015 is illustrated below: 

Figure 18. Comparison between on-net and off-net traffic for Cellplus Mobile Communications Ltd for 

period from 2011 to 2015 

 

 

[Source: Based on figures from ICTA] 

 

 The ratio of on-net to off-net calls placed by subscribers of Cellplus Mobile 

Communications Ltd has remained very significant throughout the whole period illustrated 

above (around  to  times higher). 

 The artificial restriction of supplies in terms of off-net traffic to relatively small 

operators may have an impact on the revenues (in terms of the in-built return on IUC) as 

well as the costs of a relatively small mobile operator and may artificially prohibit a 

prospective entrant from reaching a minimum efficiency scale in the market. 

 According to Mahanagar Telephone (Mauritius) Ltd184, costs for mobile voice calls are 

apportioned in terms of number of minutes of voice calls, and this is reflected by the tariff 

model in the industry. In the view of the operator, larger subscriber bases usually 

correspond to higher volumes of minutes of voice calls, which in turn means per minute-

costs remain relatively low. If the output of traffic placed to a relatively small operator is 

artificially reduced, this means that its costs may be artificially driven up as a consequence. 

This is particularly relevant in a high fixed/sunk costs model industry. 

 The lack of effective access to supplies may also mean that operators with smaller 

subscriber bases or potential entrants may have found it much harder or taken much longer 

to attain optimal cost levels on their additional services. The net result is that their growth 

                                                           
183 Filenote of meeting held with ICTA, 30th June 2016 
184 Id. 
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may have been artificially slowed down, which may have deterred both expansion and 

entry. 

c. Off-net pricing 

 

 The Executive Director is of the view that as a result of its position of dominance on 

the retail market, and on the basis of evidence already discussed above, Cellplus Mobile 

Communications has consistently charged high prices for its off-net mobile voice call offers. 

 The significant discrimination between tariffs for on-net and off-net mobile voice calls 

and the lack of objective differences between costs for the two types of voice calls 

demonstrates that Cellplus Mobile Communications has persistently charged tariffs 

significantly in excess of costs for off-net mobile voice calls. 

 The tariffs for on-net and off-net mobile voice calls for the period from 2001 to 2015 

are illustrated below. 

Figure 19. Tariffs of Cellplus Mobile Communications Ltd for on-net and off-net mobile voice 

calls for 2001 to 2015 

 

[Source: ICTA] 

 

 Over the period, the difference between tariffs for on-net and off-net mobile voice 

calls has varied from a maximum of 400% to a minimum of 250%. In particular, the 

differential has stayed at 300% since 2012. Throughout the illustrated period, the tariff for 

on-net calls has remained unchanged, at Rs 1.20 per minute. 

 The pattern which emerges is that changes to the tariff plan of Cellplus Mobile 

Communications Ltd have only affected off-net calls. Since there are no objective 

differences between the costs for on-net and off-net calls, variations in costs would have 

affected the costing structure for both on-net and off-net calls. It is therefore striking that 
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changes to the tariff structure have only been made with respect to the price of off-net 

calls. 

 It has been seen that the maintenance of a systematic differential between off-net 

and on-net calls has also led to a pronounced reticence from customers to place off-net 

calls. Customers have faced artificial disincentives to place off-net calls, or may have had to 

significantly restrict the length of such calls. In this sense, the level of service offered to 

them has been artificially reduced. In the absence of discrimination between tariffs for on-

net and off-net calls, customers would have been able to choose freely between placing on-

net and off-net calls, which they were artificially restrained to do. 

d. Adverse effects on competition 

 

i. Anticompetitive foreclosure 

 

 The Executive Director is of the opinion that the restriction of effective access to 

customers which can arise from the conduct imputed to Cellplus Mobile Communications 

can result in rival operators being unable to achieve economies of scale. This is because the 

strengthening of network effects can either restrict the number of subscribers willing to 

switch across networks due to significant switching costs or limit the scope of eventual 

switching. In both cases the overall effect is that rival operators may not be able to achieve 

economies of scale which are characteristic of the industry and arising from the plurality of 

services which can be offered over the same infrastructure. 

 The strengthening of network effects may also limit the traffic of voice calls initiated 

to subscribers of rival operators. This may result in the artificial increase of the average cost 

per minute for call termination. 

 In both cases therefore, the effect of the price discrimination conduct on competition 

can lead to an artificial inflation of the costs of rivals and deter entry by raising artificial 

barriers, which is likely to lead to anticompetitive foreclosure of competitors, and be 

indirectly harmful to the interests of consumers, within the terms of s. 46(3)(d) of the Act. 

 The impact of tariff-mediated network effects has also likely been detrimental to both 

rival operators and consumers owing to the fact that the conduct has been ongoing for 

more than one decade, although any breach of the Act could only be found as from 

December 2009. 

 The Executive Director here draws attention to the submission of the ICTA which 

states that “the dynamic efficiency gains from technological advancement ought to trickle 

down to retail customers, should the process of competition be effective185”. 

 

                                                           
185 ICTA, Note to Competition Commission in response to Notice of Proposed remedies (April 2017), pg 4 
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ii. Unilateral market power 

 

 The Executive Director is of the view that the price discrimination conduct of Cellplus 

Mobile Communications Ltd on the relevant retail monopoly situation in which it has been 

found to benefit from a position of dominance is at least likely to be detrimental to the 

interests of consumers, under s. 46(3)(d) of the Act. 

e. Conclusion 

 

 The Executive Director has established that the conduct imputed to Cellplus Mobile 

Communications Ltd leads to foreclosure of customers and supplies through price 

discrimination. As such, the Executive Director finds that the conduct has the effect of 

restricting or distorting competition within the terms of s. 46(2)(a) of the Act. 

 It has also been established that the conduct imputed to Cellplus Mobile 

Communications Ltd leads to the exercise of unilateral market power, and therefore 

constitutes an exploitation within the terms of s. 46(2)(b) of the Act. 

 Furthermore, the Executive Director finds that the imputed conduct has or is likely to 

have adverse effects on competition within the meaning of s. 46(3)(d) of the Act. 

 The conclusions reached by the Executive Director are in line with the body of 

economic research in this area186. It is recognised that on-net/off-net price discrimination 

can be used to erect artificial barriers to entry in the origination market and that leading 

mobile operators stand to gain from the price mediated network effects. Additionally, 

several regulatory and competition authorities have reviewed conduct which is similar to 

that of Cellplus Mobile Communications Ltd in more recent years (from 2009 to November 

2015). 

 In 2009, the Communications Regulatory Commission of Colombia regulated the on-

net/off-net price differential charged by the dominant mobile network operator in the retail 

origination market. The regulator had found187 that the dominant operator had been 

charging significant price differentials and that these had resulted in high on-net/off-net call 

traffic ratios (as high as 85%) due to artificially induced network externalities. 

 In 2010, the Communications Commission of Kenya found that the Kenyan retail 

mobile voice market was not effectively competitive owing to the conduct of the largest 

mobile network operator which was “using the on-net to off-net pricing spread and product 

                                                           
186 E.g. 
Hoernig, On-net and off-net pricing on asymmetric telecommunications networks (Information Economics and 
Policy 19) (2007), pgs 171-188; 
Cabral, Foreclosing competition through access charges and price discrimination (IDEI working paper No. 570) 
(2009); 
Srinuan & Bohlin, Paying less with local network effects? An empirical analysis of the Swedish mobile 
communications market (2012) 
187 Colombian Communications Regulatory Commission, Resolution 2066 of 2009 (2009) 
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differentiation of voice services to sustain a ‘club effect’ in the market with adverse 

cascading impacts on competition and consumer welfare188”. 

 In 2014, the French Autorite de la Concurrence issued a decision189 to impose a fine 

of 45.9 million euros against SFR and its subsidiary in La Reunion, SRR, for having 

implemented and maintained (for over 12 years in La Reunion and over 3 years in Mayotte) 

unfair pricing differences between calls made to other customers of the SRR network and 

calls to its competitors' networks. 

 The French Competition Authority had initiated an investigation into the matter 

following a complaint from Orange Reunion and Orange Mayotte, accusing SRR of abusing 

its dominant position in La Reunion and Mayotte by practising unfair pricing differentiation 

between on net calls and off net calls. 

 It was found that the pricing difference was not sufficiently justified by any difference 

in costs borne by SRR for routing these communications. The French Authority had found 

that the existence of a pricing differentiation was not in itself an infringement but that this 

differentiation was deemed as an anticompetitive practice when the pricing difference 

exceeds the differences in price borne by the operator. 

 In the case, pricing differences were of the order of more than 300%. This was found 

to create an artificial ‘club effect,’ giving subscribers the perception that rival networks were 

too expensive to call and thereby artificially reducing the number and volume of calls placed 

to them. 

 The Autorite de la concurrence consequently found that the excessive pricing 

differentiation magnified the ‘club’ effect, thus encouraging consumers to subscribe to SRR, 

which possessed the most customers within the territory. In doing so, consumers 

maximized the possibility of calling and being called by the greatest possible number of 

contacts at an attractive rate. 

 The financial resources of Orange and Outremer Telecom were also found likely to 

have been diminished, SRR being found to have likely deprived its competitors of revenue 

and margins on their voice call termination services by artificially reducing the number of 

voice calls place to their subscribers, thereby limiting their potential means of investment. 

 In November 2015190, the Autorite issued its decision regarding the business market 

segment which it had investigated separately from the residential one which was the 

subject of its prior investigation, imposing a fine of 10.7 million euros on SFR and SRR. 

                                                           
188 Competition Commission Kenya, Interconnection determination No. 2 of 2010 (2010) 
189 Autorite de la concurrence, Decision no 14-D-05 relative a des pratiques mises en oeuvre dans le secteur de 
la telephonie mobile a destination de la clientele residentielle a la Reunion et a Mayotte (13th June 2014) 
190 Autorite de la concurrence, Decision no 15-D-17 relative a des pratiques mises en oeuvre dans le secteur de 
la telephonie mobile a destination de la clientele residentielle a la Reunion et a Mayotte (30th November 2015) 
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 Similarly to the market targeting individuals, SRR had implemented excessive pricing 

differentiation on the business market, regardless of the fact that there were no significant 

differences in costs borne for routing calls made within its network and calls made to 

competitors' networks. 

 In the case of business offers, the pricing differences in La Reunion were up to 10 

times higher than the differences in costs. In Mayotte, they represented up to almost 3 

times the difference in costs. The Autorite once more found that these offers strongly 

encouraged companies to subscribe to the largest network and made competitors appear 

to be more expensive to call. Enterprises had in fact every interest in favouring the largest 

operator in order to maximise chances of calling and being called at attractive prices. 
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5. Remedial measures 

 The Act provides that where following a review of a monopoly situation, the Commission 

determines that competition is adversely affected by the conduct of an enterprise, pursuant 

to s. 50(2) of the Act, it may direct that remedial measures be taken under ss. 60(1)(A) and 

(B) of the Act. 

 The following sections present the analytical framework followed by an assessment of the 

remedies which are being proposed by the Executive Director. 

I. Analytical framework 

 In contrast with financial penalties under s. 59, remedies are actions taken to correct an 

existing or anticipated failure of competition, going forward. While collusive agreements 

can be penalized retrospectively, other restrictive practices can only be remedied for the 

future. The Executive Director has set out the approach which the Commission will normally 

adopt in setting remedies under s. 60 of the Act. 

 If the Commission determines that the conduct imputed to Cellplus Mobile 

Communications Ltd resides in ss. 46(2)(a) or (b), it may give the enterprise such directions 

as it considers “necessary, reasonable and practicable191” to either “remedy, mitigate or 

prevent the adverse effects on competition192” or “any detrimental effects on users and 

consumers193”. 

 In other words, the Commission may either tackle the “the root cause of the problem194” or 

“remedy adverse effects, dealing with the symptoms of the problem195”. 

 In selecting remedial measures, the Commission will have regard to196: 

(a) Effectiveness; 

(b) Timeliness; and 

(c) Proportionality of implementation costs to the expected benefits of the remedy. 

a. Effectiveness 

 

 ‘Effectiveness’ will be judged according to a remedy’s likely effect on the state of 

competition in the relevant market, and the adverse effects resulting from any weakness of 

competition. 

                                                           
191 Competition Act 2007, s 60(1) 
192 Id. s 60(1)(A) 
193 Id. s 60(1)(B) 
194 Competition Commission, CCM 6 Guidelines Remedies and Penalties (2009), para 3.2 
195 Id. 
196 Id. para 3.3 
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 In seeking effective remedial measures, the Commission will normally prefer remedies 

which enhance or protect the process of competition, rather than those which attempt to 

deal with the adverse effects of a failure of competition. The stance of the Commission is 

that effective rivalry between independent enterprises is normally the best guarantor of 

the interests of customers and businesses. 

 This does not necessarily imply that structural solutions (e.g. divestment of assets) will 

always be preferred over other remedies. Changes to the behaviour of a dominant 

enterprise, enforced by direction or undertakings, might remove barriers to entry or 

expansion by potential competitors and thereby promote competition. 

b. Timeliness 

 

 In addition to considering their effectiveness, the Commission will prefer remedies 

that act swiftly to deal with problems it has identified, over those that operate only after a 

delay. However, timeliness and effectiveness of remedies may be in conflict, if the most 

effective remedies operate only over the longer term. In such circumstances, the 

Commission may need to balance effectiveness against timeliness, although it may instead 

adopt a package of remedies which both provide for short-term improvements and a more 

comprehensive long-term solution. 

 The Commission will normally seek to impose remedial measures even if it is expected 

that entry or other competitive developments may solve a competition problem in the mid-

term (it would be very unusual to impose a remedy for a problem that is expected to last 

less than one year). This will particularly be so in circumstances where the damage to 

competition, or the harm to consumers or the economy generally may be significant. 

Furthermore, if competitive developments are likely but uncertain, the Commission may 

consider providing for such developments in its directions while maintaining its remedial 

measures if they do not materialise. 

c. Proportionality 

 

 The Commission recognises that it would not be sensible to impose remedies if the 

costs of those remedies are out of proportion to any benefits that can be expected to 

emerge from them. The Commission will therefore consider the proportionality of the costs 

of any remedy it imposes to the benefits it expects to result from the operation of that 

remedy. 

 This does not mean that lowest-cost remedial measures will invariably be chosen. The 

primary focus will be on the effectiveness and timeliness of different remedies, and a more 

effective remedy will normally be preferred to a less effective one even if its costs are 

higher. 
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II. Assessment 

 After examination of the facts, the Executive Director believes that imposing a ban on 

any type of discrimination between tariffs for on-net and off-net mobile voice calls offered 

by Cellplus Mobile Communications Ltd would be an effective remedy. This proposal takes 

into account the lack of objective justification for discriminating between tariffs for on-net 

and off-net mobile voice calls. 

 The remedy would be specific to the identified problem and would not affect any 

other markets. No structural changes to the enterprise or to the market in general would 

be required, making the remedial measure the most effective possible. 

 Such a ban would deal directly with the root cause of the competitive concern 

identified by the Executive Director and is likely to restore competitive conditions to the 

state in which the relevant market would be found without the on-net/off-net price 

discrimination conduct. The measure would address both the exclusionary and exploitative 

concerns which arise from the conduct at the same time. 

 The Executive Director is of the opinion that imposing a ban on on-net/off-net price 

discrimination would create the potential for intensified competition and innovation from 

relatively smaller networks. The measure would need to be enforced for an initial interval 

and its effectiveness reviewed after the period, with the possibility to further extend its 

duration. 

 The Executive Director therefore believes that the proposed ban should be applicable 

to all current and future commercial offers (including any promotional offer but excluding 

any unlimited-basis offer) for a period of at least two years. A sunset clause should be 

adopted to provide for the renewal of the ban at the end of the period for an additional 

maximum period of one or two years, depending on various factors to be monitored, 

including the ratio of on-net to off-net calls placed by subscribers of Cellplus Mobile 

Communications Ltd. 

 The remedy would therefore also require that the operator be under the obligation 

to continuously submit information upon request, for a period of at least four years, for 

monitoring purposes. 

 The ICTA has opined that197 to be effective, any remedial measure would have to 

reach a maximum of subscribers concerned by the conduct. The Executive Director concurs 

with this view and is of the opinion that an advertising obligation should be imposed on 

Cellplus Mobile Communications Ltd, to continuously promote a unitary tariff for an initial 

period of at least one month, by means of SMS which would reach all of its prepay and post-

pay subscribers. 

 The ban would be spontaneously enforced which means that there would be no issues 

regarding the timeliness of the proposed remedy. Moreover, as far as implementation costs 

                                                           
197 Filenote of meeting held with ICTA, 30th June 2016 
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are concerned, the Executive Director believes that these would be minimal, relative to the 

longer term benefits to be earned from increased competition, given the fact that no 

structural measures would be applied. 

III. Responses to notice of proposed remedies 

 In the provisional report, the Executive Director notified parties of his intention to 

propose remedial measures to the Commission. 

 In response, Mahanagar Telephone (Mauritius) Ltd submitted198 that the abolition of 

on-net/off-net price discrimination will create a level playing field and foster competition 

between mobile operators, both to attract and retain subscribers. 

 The operator has also submitted that a ban on on-net/off-net price discrimination 

would result in more willingness from subscribers of Cellplus Mobile Communications Ltd 

to call subscribers of Mahanagar Telephone (Mauritius) Ltd, thereby nullifying the captive 

effect artificially created by the pricing conduct of the main operator. 

 Emtel Ltd also responded to the notice of the proposed remedies contained in the 

provisional report for the investigation. The operator put forth that the proposal to impose 

a transitory ban on Cellplus Mobile Communications Ltd in relation to on-net/off-net price 

discrimination will have significant drawbacks on its performance, for various reasons199. 

 The Executive Director understands that the main contention of Emtel Ltd is that the 

choice of the level of the tariff which Cellplus Mobile Communications Ltd should adopt, 

following the imposition of a ban, should not be left to the operator but should rather be 

controlled. 

 The Executive Director clarifies that the remedial measures which have been assessed 

are not aimed at setting the prices which Cellplus Mobile Communications Ltd should 

charge. The tariffs to be practiced by the operator will be left to it to decide upon, and to 

the ICTA to approve. The emphasis is on abolishing price discrimination between on-net and 

off-net tariffs as far as Cellplus Mobile Communications Ltd is concerned. 

 According to the prevailing regulatory framework and as has been discussed in this 

report, the operator will need to submit its tariffs for approval to the ICTA. Changes in tariff 

will be scrutinised by the ICTA, which will work in close collaboration with the Commission 

in this respect. 

 Emtel Ltd has submitted200 that the implementation of any remedial measures 

involving unitary tariff applications by Cellplus Mobile Communications Ltd should be 

subject to consultations between the Commission, the ICTA and the other mobile operators. 

The operator has submitted that absent such consultations, Cellplus Mobile 

                                                           
198 Filenote of meeting held with Mahanagar Telephone (Mauritius) Ltd, 29th June 2016 
199 See Emtel Ltd, Reply to the Provisional Findings Report (January 2017), pgs 15-18 
200 Id. 
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Communications Ltd would be given the freedom to decide on its tariffs. The Executive 

Director disagrees with this submission since the said operator already enjoys the freedom 

to apply for revision of its tariffs. 

 Emtel Ltd has proposed two sets of remedies201 as alternatives to the measures 

proposed in this report. The underlying rationale of the proposals are that of positive 

discrimination, which Emtel Ltd argues is necessary to restore competition, due to the 

saturation of the market. 

 The ICTA has also responded to the notice of proposed remedies and laid down its 

arguments. The regulator supports the remedial measures proposed by the Executive 

Director and states that those “will create a market dynamic favourable to the process of 

competition202”. 

 The sector regulator is of the opinion that there is “little room for the continued 

justification of the huge differential between on-net and off-net mobile voice calls203” and 

has stated that it is in favour of “removing any price differential […] in as much as this would 

also help to foster effective competition204”. 

 The Executive Director also takes note of the process through which the eventual 

imposition of the proposed remedies would have to go, and is of the opinion that such 

process would allay the concerns raised by Emtel Ltd. 

 In the event that the Commission would impose the proposed remedial measures on 

Cellplus Mobile Communications Ltd, the course of action to be adopted can be outlined as 

follows205: 

(a) Cellplus Mobile Communications Ltd would be required to submit tariff applications, 

as per the requirements set out under s. 31 of the ICT Act, to the ICTA, for all its relevant 

commercial offers, to eliminate any price differential between on-net and off-net mobile voice 

calls. 

(b) The ICTA would then consider the tariff applications by basing itself on the following 

criteria: 

 Tariffs should not be systematically below costs; 

 Operators are entitled to a reasonable and positive return; 

 A level playing field is to be maintained to promote competition; 

 A degree of choice must be encouraged for end users; and 

 The determination process would need to take on board the views of the Commission on 

the present case to ensure consistency. 

                                                           
201 See Emtel Ltd, Reply to the Provisional Findings Report (January 2017), pgs 19-21 
202 ICTA, Note to Competition Commission in response to Notice of Proposed remedies (April 2017), pg 4 
203 Id. 
204 Id. 
205 See Id. pg 5 
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 The ICTA also maintains that regular exchanges would need to be planned for inter-

agency coordination. In so far as Emtel Ltd and Mahanagar Telephone (Mauritius) Ltd are 

concerned, the Executive Director is of the opinion that a suitable modus operandi would 

be that the operators interface directly with the Commission throughout the process so that 

inter-agency discussions take on board any representations which the parties could 

eventually wish to make. 

 The Executive Director is also of the opinion that such interface would allow 

coordination, in terms of timing, should rival operators wish to react to revisions of tariffs 

by Cellplus Mobile Communications Ltd. This could help ensure that all mobile operators be 

allowed to revise their tariffs at the same time. 
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6. Recommendations 

 Having had due regard to the reasons submitted in writing by Cellplus Mobile 

Communications Ltd and Emtel Ltd following the notice of provisional findings, the 

Executive Director has decided to complete the investigation and to finalise the report 

together with recommendations as per r. 15(1) of the Procedural rules. 

I. Assessment of restrictive business practices 

 For the reasons contained in this report, the Executive Director recommends that the 

Commission determines, in pursuance of s. 50(2) of the Act, whether competition in any 

market is adversely affected in that: 

(a) in the case of the monopoly situation found to reside in s. 46(1)(b) of the Act in 

relation to the supply of services for retail mobile voice calls to mobile phone numbers in the 

Republic of Mauritius (excluding Tromelin and Diego Garcia); 

(b) Cellplus Mobile Communications Ltd is in a position of dominance within the aforesaid 

situation as per s. 46(3)(a) of the Act; 

(c) the conduct of the aforesaid in relation to the aforementioned monopoly situation 

resides in price discrimination as defined under the CCM Guidelines; 

(d) the said conduct has the effect of restricting or distorting competition as per s. 

46(2)(a) of the Act, by way of foreclosure of customers and supplies, as defined under the 

CCM Guidelines; and 

(e) the conduct of Cellplus Mobile Communications Ltd in relation to the aforementioned 

monopoly situation has or is likely to have adverse effects on the efficiency, adaptability and 

competitiveness of the economy of Mauritius by way of anticompetitive foreclosure as 

defined under the CCM Guidelines, thereby residing in s. 46(3)(d) of the Act. 

II. Directions relating to distortion, prevention or restriction of competition 

 In the provisional report, the Executive Director gave notice of remedies which he intended 

to recommend to the Commission, pursuant to r. 16 of the Procedural rules. 

 Having considered the responses received from parties to the proceedings and for the 

reasons contained in this report, the Executive Director recommends that the following 

remedial measures be directed at Cellplus Mobile Communications Ltd, in pursuance of s. 

60(1)(b) of the Act: 

(a) A ban on any tariff and non-tariff discrimination between voice calls placed to any 

local mobile phone numbers allocated to any mobile operator, applicable to all current and 

future commercial offers (including any promotional offer but excluding any unlimited-basis 

offer) for a period of at least two years. 
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(b) An obligation to continuously advertise the ban for a period of at least one month 

(preferably by way of weekly SMS to all subscribers). 

(c) A provision to renew the ban at the end of the period of at least two years for an 

additional maximum period of one or two years from the date of expiry for the initial period, 

following monitoring of the effectiveness of the ban206. 

(d) The continuous submission of information on a semester basis for a period of four 

years (with a provision to shorten the obligation), for monitoring purposes. 

 The implementation of the proposed remedial measures would need to be carried out as 

per the provisions of the Memorandum of Understanding with the ICTA. As discussed in the 

previous chapter, inter-agency coordination would be a salient feature of implementation 

and Emtel Ltd as well as Mahanagar Telephone (Mauritius) Ltd would have the opportunity 

to interact with the Commission throughout the process. 

                                                           
206 Monitoring includes a review of the state of competition at the end of the initial period of two years as per 
paragraph 4.17 of the Competition Commission, CCM 6 Guidelines Remedies and Penalties (2009). 
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7. Annex 

 The following submissions are annexed: 

(a)  

(b)  

(c)  
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