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Decision of the Commissioners of the Competition Commission on
the investigation on resale price maintenance agreements involving
Edubooks Co Ltd and its resellers in relation to the supply of
Secondary School Books in Mauritius

Having regard to the Competition Act 2007,
Having regard to the Competition Commission Rules of Procedure 2009 (the ‘Rules’),
Having regard to the Guidelines published under Section 38 of the Competition Act 2007,

Having regard to the Final Report of Investigation of the Executive Director dated 28 June 2021
under sections 30(b) and 51 of the Competition Act 2007 upon completion of his investigation into
resale price maintenance agreements involving Edubooks Co Ltd and its resellers in relation
to the supply of Secondary School Books in Mauritius, referenced INV 054 (the ‘Final report’),

| INTRODUCTION

1. The Executive Director of the Competition Commission ( the ‘Executive Director’)
opened an investigation bearing reference INV 054 pursuant to sections 30(b) and 51
of the Competition Commission Act 2007 (the ‘Act’) in June 2021 as he had reasonable
grounds to believe that Edubooks Co Ltd and its resellers may be involved in a
restrictive business practice, in the form of vertical agreement(s) involving resale
prince maintenance (‘RPM’) and affecting the supply of secondary school books
(‘SSBs’) in Mauritius.

2. On 18 August 2021, the Executive Director submitted his Final Report to the
Commissioners of the Competition Commission (the ‘Commissioners’ or the
‘Commission’) for determination of the matter.

I BACKGROUND

(i) The Party

3. The main party to the investigation is Edubooks Co Ltd (‘Edubooks’). Edubooks which
is part of BM Group, had been incorporated on 25 August 2010. Edubooks is involved
in the importation, wholesale distribution and retailing of books in Mauritius,
including SSBs. ‘

(ii) The impugned conduct

4. The alleged concerned conduct was that Edubooks was involved in a practice of
communicating to its individual resellers (retail bookshops) an ‘Edubooks Price List’
containing the retail selling prices of listed SSBs, as determined by Edubooks, which
may amount to a vertical agreement having the object or effect of directly or indirectly
establishing a fixed price for the resale of Edubooks’ products.

)
. s
Page 2 of 7 g/ / Q(? \




19 March 2022

1119

Il LEGAL FRAMEWORK

5. Section 43 of the Act prohibits, and renders void any vertical agreement between
enterprises to the extent that it involves resale price maintenance. RPM is in turn
defined under section 2 of the Act as ‘an agreement between a supplier and a dealer
with the object or effect of directly or indirectly establishing a fixed or minimum price
or price level to be observed by the dealer when reselling a product or service to his
customers’.

6. Therefore, from the provisions of sections 2 and 43 of the Act, the elements of a
prohibited vertical agreement involving RPM are:

(a) the existence of an agreement;
(b) the parties to the agreement respectively qualify as enterprise;

(c) the agreement is vertical in nature insofar as it involves a supplier/producer on
the one hand and a dealer(s)/reseller(s) involved in the resale of the former’s
product or service;

(d) the agreement involves RPM wherein it —
(i) has a restrictive object or effect viz., of directly or indirectly establishing a
fixed or minimum price or price level (‘pricing restriction’); and
(i) has to be observed by the dealer/reseller when reselling its supplier’s
product/service.

7. As stipulated in the Guidelines on Collusive Agreements (‘CC 3 Guidelines’),
‘enterprises are prohibited from forcing resellers of their products to sell them at or
above a certain price. Suppliers may not require resellers to stick to an agreed price, or
to any prices printed on the product. Similarly, the prohibition extends beyond
‘headline’ prices to discounts or other special offers that might have the effect of
changing the effective price that customers pay. Thus, suppliers may not impose
conditions preventing their resellers from discounting, for example’.

8. It is clear from paragraph 2.4 of Guidelines on General Provisions (‘CC 7 Guidelines’)
that “It is not open to enterprises engaged in these practices to argue that they have no
adverse effects, nor do the ‘off-setting benefits’”.

9. However, it is gathered from section 43 (2) of the Act and paragraph 4.4 of CC 3
Guidelines, that a supplier or a producer may recommend a minimum, resale price to
a reseller provided that the recommendation is not binding and that the words
‘recommended price’ shall appear next to the resale prlce
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10. Section 58 of the Act provides that ‘where a restrictive agreement falls within the
scope of sections 41, 42 and 43, the Commission may give the enterprise such
directions as the Commission considers appropriate to ensure that the enterprise
ceases to be a party to the restrictive agreement’.

11. Section 59 of the Act provides that ‘The Commission may, in relation to a restrictive
agreement falling within the scope of sections 41, 42 and 43, in addition to, or instead
of, giving a direction, make an order imposing a financial penalty on the enterprise’.

IV THE INVESTIGATION AND FINDINGS OF THE EXECUTIVE DIRECTOR

12. Upon the completion of his investigation, the Executive Director’s findings are as
follows: -

(a) Edubooks and retail bookshops reselling Edubooks’ SSBs are enterprises engaged
in a vertical business relationship in the supply of SSBs in Mauritius. Edubooks
operates as wholesale supplier at upstream level. Retail bookshops operate at
downstream level as resellers of SSB titles supplied by Edubooks;

(b) the existence of vertical agreement between Edubooks, as wholesale supplier, and
each retail bookshop that resells Edubooks’ SSBs, as resellers, in the acquisition
and supply of SSBs are characterised by a conjunction of different interactions
involving the Edubooks Price List;

(c) Edubooks’ commercial practice, as wholesale supplier, of communicating a price
list specifying its SSBs’ retail prices as ‘Unit Prices (Rs)’ in its wholesaling business
to its resellers i.e. independent retail bookshops that resell Edubooks’ SSB titles,
eliminates market uncertainties surrounding the retail pricing of Edubooks’ SSB
titles. This practice distorts resellers’ commercial independence in setting their
own retail pricing for Edubooks’ SSB titles and in light thereof, has the object of
directly or indirectly establishing a fixed reselling price for Edubooks’ SSB titles to
be observed by the resellers; and ’

(d) the impugned restrictive agreements set out above, are likely to have existed ever
since Edubooks” wholesale business was in place. However, for the purposes of
applying the provisions of the Act and insofar as the investigation is concerned and
evidence at hand, the agreement(s) at issue are taken to have existed at least since
August 2010.

13. The Executive Director therefore finds that the conduct of Edubooks breaches the

provisions of section 43 of the Act. 4(7
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14, The Executive Director thus recommends the Commission to impose the following

15.

directions on Edubooks:-

(a) To cease, with immediate effect, its practice of communicating, directly or
indirectly and in any manner or medium whatsoever, retail pricing information on
Edubooks’ SSB titles to any independent reseller of Edubooks;

(b) To cease, with immediate effect, its practice, as wholesale supplier, of using the
impugned Edubooks Price List or otherwise SSB retail prices in its SSB commercial
dealings with and supply to resellers;

(c) To clearly and unequivocally inform in writing, within a period of three (3) months
from the date the Commission notifies Edubooks of any decision determining the
existence of breach of section 43, each independent Edubooks reseller that it is
free to apply or practise its own retail prices for SSBs supplied to it by Edubooks,
including for past stock of unsold Edubooks SSBs; and

(d) for a period of three (3) years, from the date the Commission notifies Edubooks of
any decision determining the existence of breach of section 43, to disclose all such
information which the Competition Commission may periodically require from
Edubooks in relation to its compliance with any direction imposed by the
Commission and/or Edubooks’ supply SSBs in Mauritius.

With respect to the financial penalty that is provided for breaches under section 43 of
the Act, the Executive Director does not recommend the imposition of financial
penalties in this particular case for the following reasons: -

(i) It has been gathered by the Executive Director that operators in the supply of
SSBs consider it an industry practice to structure and base the SSB commercial
dealings between publishers/importers and resellers on the SSB price list
setting out SSB retail selling prices; '

(i) Information gathered from resellers confirm the above-mentioned established
practice wherein local publishers /importers of SSBs have historically dealt
with retail bookshops on the basis of SSB price list;

(iii) In cases where price list was not communicated to resellers, the latter would
request same from their local publishers/importers;

(iv) Enterprises operating in the SSB market segment have only replicating
overseas industry customs;

(v) There is no evidence that Edubooks has been adapting additional measures to
monitor compliance on the resellers of its price list;

(vi) Edubooks’ RPM practice was not performed in a secretive manner, and
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(vii)  The imposition of a financial penalty is unlikely to act as a deterrent in the
present case.

V THE STAND OF THE PARTY

16.

17.

In its response of 25 June 2021 to the provisional report Edubooks, informed the
Executive Director that without admitting any liability, it will collaborate with the
Competition Commission to expediate the proceedings for an effective resolution of
the matter.

By virtue of Rule 22 of the Rules, a notice dated 02 September 2021 was served on the
party informing the latter the directions that the Commissioners intend to impose on
it. By way of an email dated 30 September 2021, the party informed the Commission
that it is agreeable to the directions intended to be imposed under section 58 of the
Act. The party has also indicated that it elected not to attend a hearing before the
Commissioners.

VI DETERMINATION

18.

19.

20.

21.

The Commission has considered the Final Report, the letter dated 25 June 2021 from
the party wherein the latter replied to the provisional findings contained in the
preliminary report of the Executive Director and the email dated 30 September 2021
from the party wherein the latter informed the Commission that it is agreeable to the
directions contemplated by the Commissioners under section 58 of the Act and that
it elected not to attend a hearing before the Commissioners.

The Commission is satisfied, for all the reasons given in the Final Report which need
not be reproduced here, that the impugned conduct of Edubooks amounts to an
infringement under section 43 of the Act.

The Commission agrees with all the reasons given by the Executive Director in his final
report at paragraph 7.6 to 7.11 and the Commission accordingly accepts the
recommended directions of the Executive Director.

For all the reasons given at paragraph 7.17 to 7.23 of the Final Report and reproduced
at paragraph 15 above, the Commission is satisfied that there is no need to impose
any financial penalty in the present case and that the recommended directions are
sufficient to put an end to the infringing RPM conduct of Edubooks.
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VII DECISION
22. In the premises, for the reasons given above, We the Commissioners direct Edubooks:

(a) to cease with immediate effect, the practice of communicating, directly or
indirectly and in any manner whatsoever, retail pricing information on
Edubooks’ SSB titles to any independent reseller of Edubooks;

(b) to cease with immediate effect, the practice, as wholesale supplier, of using
the impugned Edubooks Price List or otherwise SSB retail prices in its SSB
commercial dealings with and supply to resellers;

(c) to inform clearly and unequivocally in writing within a period of three (3)
months from the date of the present decision, each independent EDUBOOKS
reseller that it is free to apply or practise its own retail prices for SSBs supplied
to it by Edubooks, including for past stock of unsold Edubooks’ SSBs; and

(d) to disclose all such information which the Competition Commission may
periodically require from Edubooks in relation to its compliance with any
direction imposed by the Commission and/or Edubooks’ supply SSBs in
Mauritius; and this, over a period of three (3) years from the date of the
present decision.

Mr. M. Bocus (Chairperson)

Mr. A. Mariette (Vice-Chairpers«Q ...... '

Mr. C. Seebaluck (Commissioner) ‘ ............

Mrs. V. Bikhoo (Commissioner)

28 October 2021
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