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Decision of the Commissioners of the Competition Commission
' of 28 July 2022

relating to a proceeding under section 63 of the Competition Act 2007 further
to a report from the Executive Divector in the matter referred to as
‘INV062 — Repori of Undertakings offered by Ascencia Lid’

THE COMMISSION

Mr. M. Bocus™ ' - Chairpersan,

Mr. A. Mariette - Vice-Chairperson,
Mrs. V. Bikhoo- _ - Commissioner,

Commissioner,

Mrs. S. Dindoyal

Having regard ’to the Competition Act 2007,
Having regard to the Competition Commission Rules of Procedure 2009,

Having regard to undertakings offered by Ascencia Ltd on 15t April 2022 (as hereto
annexed) (hereinafter the ‘Undertakings’),

Having regard to a report of the Executive Director of the Competition Commission on
the Undertakings submitted to the Commission on 30t May 2022 (hereinafter the
‘Report’),

WHEREAS:

. Introduction

{1 This Decision relates to Undertakings, which have been offered to the
Commission by Ascencia Lid during an investigation (INV 062) opened by
the Executive Director into conduct on the part of Ascencia Ltd potentially
reviewable as monopoly situation pursuant to section 46 of the Competition
Act 2007 (the ‘Act’). The conduct relates to the alleged recent introduction
by Ascencia Ltd {owner of Bagatelle Mall) of a '3 km - Radius Clause' in its
lease agreement with tenants of Bagatelle Mall.

1.2 Having taken cognizance of the said undertakings and the Executive
Director's Report thereon, the Commission has determined the case on the
basis of the Undertakings, pursuant to section 63(3) of the Act.
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Background to the Executive Directos’s investigation

1.3 The Executive Director opened the investigation, INV 062, upon receipt of

1.4

1.5

1.6

1.7

1.8

1.9

gl }

a complaint and following an enquiry into the matter. Ascencia Ltd was
notified of the launch of the investigation on 16" February 2022.

The investigation sought to assess whether Ascencia Ltd, by introducing a
5 km-Radius Clause in its tenancy/lease agreement for its Bagatelle Mall,
could be distorting competition in the market for the supply of commercial
spaces in shopping malls. In so doing, Ascencia Ltd could be preventing
prospective competitors from entering the market.

During the investigation, Ascencia Ltd offered undertakings pursuant to
section 63 of the Act and rule 28 of the Competition Commission Rules of
Procedure 2009,

For the purposes of assessing the efficacy of the proposed undertakings,
the Executive Director consulted and gathered the views of relevant parties
thereon. Considering the views expressed by the parties consulted and the
assessment carried out, the Executive Director has cencluded that the
Undertakings satisfactorily address the identified competition concerns and
recommends that the Commission determines the case on the basis of the
undertakings and accepts the undertakings so submitted.

Parties

Ascencia Limited

Ascencia Lid, as the party subject to the investigation, is a SEM-listed
company incorporated since 2007. Through its property development
companies, Ascencia Ltd owns 7 shopping malls across Mauritius. These
are Bagatelle Mall, Phoenix Mall, Riche Terre Mall, Bo'Valon Mall, So'flo,
Kendra and Les Allées.

Of interest to the Executive Director's investigation and to tha present
Decision is Bagatelle Mall. The latter falls under the ownership of Bagaprop
Limited, which is a wholly owned subsidiary of Ascencia Ltd. Bagatelle
Mall exhibits a gross leasable area (GLA) of 59,118 square-metres and
houses around 177 stores. In May 2021, an extension project was
undertaken at Bagatelle Mall to include additional stores and a variety of
fuxury brands. The mall registers a footfali of approx. 650,000 per month.

Other property development companies owning shopping malls

Other property develépment companies owning shopping mails are:
Maxcity Properties Ltd (Grand Baie La Croisette), Highway Properties Ltd
{(La City Trianon), Udis Ltee (Flacq Coeur de Ville, Grand Baie Coeur§

Page 3of 14 \:3




3426 The Mauritius Government Gazette

CC/psfo0s3

Ville, and. Coeur Cap Tamarin), and Caudan Development Ltd. Other
shopping malls also operate in Mauritius.

Potential entrant

1.10 Incorporated in 2012, Hermes Properties Lid is the project proponent of
Tribeca Central Smart City. Hermes Properties Ltd is jointly owned by the
directors of Chantier de Plaisance Ltd and Landcorp Capital Lid.

1.11 From the Report, it is gathered that the Tribeca Central Smart City is a
mixed-use development comprising residential buildings, business hotels
and a shopping mall. The mall of Tribeca Central Smart City (hereinafter
referred, to as "Tribeca Mall"} is located opposite to the Ebene Cybercity,
adjacent to both M1 and M3 motorways, and falls within a 5-km radius of
‘Bagatelle Mall. It is further gathered that Tribeca Mall is scheduled to open
by the 'end of year 2022. The proposed tenant mix for Tribeca mall
encompasses traditional segments such as shopping, dining, leisure, and
entertainment,

ii. The alleged conduct and competition concerns identitied

1.12 As previously set out, the conduct complained of relates to Ascencia Ltd /
Bagatelle Mall's recent introduction (in or around 2021) of a ‘radius clause’
in its lease agreement with tenants,

1.13 A radius clause Is a clause prohibiting a tenant from owning, operating, or
having a financial interest in a competing store within a certain radius of the
current shopping mall in which it is situated. A retail landiord can seek to
insert a radius restriction clause into each lease at its shopping center to —

(@)  protect its landlord’s rental income derived from tenants (normally
applicable where the rent is based on a percentage of sales
generated by the shop), and
(b)  retain the number of customers visiting the mail. .

1.14 When tenants start to multi-home (i.e., locate/operate in more than one

mail/shopping centre), this may adversely impact the business of the
incumbent mall, bath financially (if the rent is based on a percentage of the
sales of the tenants), and in popularity (if the incumbent cannot increase or
maintain existing rental).

1.156 A radius clause is essentially an exclusivity clause. However, whether it is
anti-competitive or not will depend on a case-to-case basis.

1.16 The Executive was concerned that, in the present matter and with the radius
clause in place, tenants of Bagatelle Mall would be contractually bound not
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to open stores in shopping malls found within a 5-km radius of Bagatelle
Mall. 1t is viewed that mix of stores is an important attribute of competition
among shopping malfls, Any conduct that hinders existing tenants of
Bagatelle Mall from entering new shopping malls would not only be to their
detriment but likely prevent, restrict, and distort competition between
shopping malls to the ultimate detriment of shoppers.

117 The Executive was further concerned that the conduct of Ascencia

Ltd/Bagatelle Mall may have a foreclosure effect likely to protect Bagatelle
Mall's position on the market and shield it from competition. insofar as the
radius clause may limit the access of competing shopping malls to certain
brands/shops; this, in turn can weaken competition among malls fo the
detriment of end consumers,

1.18 Alternatively, and with undistorted competition, Bagatelle Mall might have

had to potentially reduce or at a minimum maintain its rent which could have
had pass on effects beneficial to end customers. Also, an increased level
of competition among malls could have incentivized Bagatelle Mall to
innovate and offer better services. In a nutshell, the radius clause would
allow Bagatelle Mall to maintain exclusiveness of its tenant mix in terms of
shops and brands. This is likely to significantly affect competition and
ultimately the choice and welfare of consumers.

1.19 The Executive Director has further expressed the concern that the conduict

of Ascencia Ltd may have been intentional since coinciding with the
expected opening of the Tribeca Mall, which in turn is situated within less
than 5 km from Bagatelle Mall. With a proposed commercial tenant mix
covering the different categories offered by Bagatelle mall (with a present
tenant mix of 177), the Tribeca Mall is likely to become a direct competitor
of Bagatelle mall. 1tis further reported that around 90 of the Bagatelle mall's
tenants across diverse shop categories have been asked to sigh a renewed
lease containing the radius clause. .

ill. Undertakings offered by Ascencia Ltd

1.20 On being notified of the launch of the investigation and further to procedural

1.21

meeting held in the context of the investigation, Ascencia Ltd voluntarily but
without admitting any wrongdoing or liability whatsoever under the Act
offered certain behavioural commitments, as undertakings, pursuant to
section 63 of the Act, to allay and address the potential competition
concerns identified. The said undertakings (the 'Undertakings’) are hereto
fully reproduced as annex.

Essentially, Ascencia Ltd undertakes that it will, upon acceptance of its

Unde[’takings = \
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{a) amend its existing lease agreements for Bagatelle Mall by removing
the radius clause within a period of 4 weeks as from date its
undertakings are accepted;

(b}  inform in writing all the tenants of Bagatelle Mall {(whose lease
agreements contain the said clause) of the unconditional
removalinon-applicability of the said clause within a period of 4
weeks as from date its undertakings are accepted,

{c) not Include the radius clause in any new lease agreement of
Bagatelle Mall; and

(d) hot prohibit any tenants of Bagatelle Mall from either directly or
indirectly owning, managing, or having any interest (financial or
otherwise) in any business outside of Bagatelle Mall.

I¥. The Executive Director’s Assessment of the Undertakings

1,22 The Executive Director's assessment of case facts serves the principal

purpose of assessing the Undertakings provided (as opposed to providing
conclusive findings as is the case in a full-fledged investigation). To this
effect, the Executive Director has set out his views on the relevant market
against which to assess the alleged conduct considering the market share
of and potential for Ascencia Ltd (through Bagatelle Mall) to exercise
dominance within the defined market. '

1.23 Shopping mall atfractiveness can be evaluated on multi-dimensional factors

including location, architectural design, leasing strategy and property
management. Malls have become increasingly differentiated with tenant
mix, location, entertainment and food and beverage offerings being tailor-
made to suit the mall's clientele.

1.24 Firstly, the strategic location of a shopping mall, incorporating accessibility

and transportation features, can be crucial. Secondly, the architgctural
design of a typical shopping mall should be able to Incorporate spatiality,
atmosphere, among other facilities such as large patking space and
climate-controlled walkways. Thirdly, shopping malls try to differentiate
themselves in terms of their individual leasing strategies based on tenant
mix (assortment of shops) and anchor tenants. Large retailers may have an
interest in securing their positions as anchor tenants as they pull crowds of
people to the shopping mall. The architectural design of the mall should
include an appealing layout and provide ease of mobility around spaces.
Fourthly and lastly, regular mall management constituting of cleanliness,
security and maintenance factors enhance the appeal of a shopping mall.
Combined, the above highlighted characteristics contribute to increase the
average footfall (a popular metric used by shopping mall owners) and,
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success of shopping malls. A high footfall indicates high number of visitors,
thereby potential for tenants to maximise sales and profits and for landlords
to maximise rent.

1.25 Most shopping malls in Mauritius are observed to be clustered around high-
density areas such as Port Louis, Plaines Wilhems and Moka.

Relevant marke!

1.26 Considering the complaint, the focal product was taken to be the supply of
commercial spaces at Bagatelle Mall. The Executive Director views this
product to exhibit features of (a) a two-sided market and (b) network effects.

1.27 Shopping malls are said to be two-sided since they act as intermediary
between two 'sides’ / customer groups namely, tenants on the one hand
and customers/shoppers on the other hand.

1.28 Network effects arise from the interactive relationship between the two
customer groups. The more shoppers there are on one side, the more
attractive the platform is to the other side (tenants) to rent commaercial
space in that mall. The more tenants the mall has; the more atiractive it will
be to the shoppers. This feature implies that a potential market entrant
must consider how best to create demand on both sides of the market to
viably penetrate the market; wherewith incumbents have an edge since
likely to benefit already from network effects.

1.29 Such features are viewed as rendering the application of the traditional
SSNIP/HMT test for defining the relevant market as inappropriate. The
Executive Director has instead proceeded with assessing non-price factors
in terms of characteristics of and purpose served by the shopping mali as
a better alternative for defining the relevant market.

1.30 From a product dimension (demand side) and for reasons telated to
shopping experience/facilities provided, individual shops / small high street
shopping centers are not considered to compete with shopping falls. The
Executive Director has also considered that malls with lower GLA (than that
of Bagatelle Mall} may also not compete with Bagatelle mall since of
different commercial mix/amenities. However, for purposes of undertakings
assessment, the product scope in terms of GLA has been left open,

1.31 As for supply side, it has been considered that high capital requirement,
and administrative procedures in terms of regulatory approvals/certificates
for development would make it difficult for anyone to easily switch to the
development of shopping malls in the short run,

1.32 For geographic delineation purposes, the Executive Director has
considerad the amount of time that people would be willing to travel to com
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to Bagatelle mall together with population density. Given the size of
Mauritius and the population density around the Bagatelie Mall, it has been
found reasonable to assume that people would be willing to travel around
20 mins (equivalent to a radius of within 15-km radius} to reach Bagatelie
mall.

1.33 In light of the foregoing, the Executive Director has therefore considered

the relevant market to be the supply of commercial space in shopping malls:
falling within a radius of 15-km or 20 min drive fime from Bagatelle Mall.

Market Share and Exercise of dominance

1.34 CQnsEdering the relevant market, the Exacutive Director believes that seven

malls would fall within the 15km or 20 mins drive distance from Bagatelle
Mall. These are Phoenix Malt, Riche Terre Mall, So'Flo, Kendra, Le Caudan
Waterfront, Port Louis Waterfront, La City Trianon, and Valentina Mall,
Further considering the following based on different proxies for market
share calculation viz,, number of shops, GLA, investment property value
and parking slots; the Exacutive Director was of the view that Bagatelle mall
was likely to meet the 30% threshold, per Section 46 of the Act, wherewith
Bagatelle Mall was likely to be in a monopoly situation.

1.35 On the slement of dominance, the Executive Director considered that this

element too appeared to be satisfied insofar as Bagatelle Malf's market
position is concerned. Bagatelle Mall seems to be better than the competing
malls in all aspects, in terms of number of shops, GLA, monthly footfall,
parking slots, investment property value. lts prime location also means that
it is easlly accessible within the Port Louis, Moka and Plaines Withems
districts; giving it ah edge over other shopping malls.

1.36 The Executive Director further considered it highly likely for Ascencia Ltd,

with its Bagatelle Mall, fo be in a position to adjust price or output without
effective constraints from competitors or customers. Bagatelle Mall's rent
is higher than that charged by its competitors, in particular Trignon. Also,
from the fact that Ascencia Ltd has been able o impose a radius clause in,
the lease agreements for Bagatelle Mall with some of its tenants, it can
reasonably be construed that it has market power.

1,37 In view of the afore, the Executive Director viewed it likely for Ascencia Ltd

to be in a mohopoly situation and dominant with regards to Bagatelle Mall
in the relevant market for the supply of commercial space in shopping malls
in Mauritius within a radius of 15 km or 20 mins drive time.

Assessment of Undertakings

1.38 It is recalled that for purposes of assessing the Undertakings offered by

Ascencia Lid, the Executive Director has sought the views of the
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complainant in this matter together with that of another tenant of Bagatelle

Mall,

1.39 The Executive Director has found the proposed Undettakings to be
effective, timely and proportionate and in so doing, to satisfactorily address
the identified competition concerns.

1.40 The Executive Director in particular, considers that -

(@)

* with the removal of the radius clause in existing lease agreements

and the non-inclusion of such clause in new lease agreements, the
proposed undertakings will effectively remove the potential
restriction imposed on the tenants,

shopping malis would have to compete to retain the various tenants
to maintain or increase atfractiveness of their commercial mix, by
offering better commercial incentives, including rent to attract and
retain the tenants. There likely to be the pass-on effect on
consumers in terms of prices,

the 4-week period proposed for implementation of the proposed
undertakings and informing tenants provides a timely resolution of
the competition concern identified, and

the cost (if any, in terms of administrative costs) of implementing
the Undertakings is unlikely to be disproportionate to the resulting
penefits on competition in the assessed market from Ascencia
Ltd/Bagatelle amending its conduct.

V. Legal Framework

1.41 Having found reasonable grounds fo believe that conduct by Ascencia Lid
is likely to amount fo a monopoly situation subject to review in accordance
with section 46 of the Act, the Executive Director proceeded toiinvestigate
same pursuant to sections 30(c) and 51(1) of the Aet. However, insofar as
Undertakings were offered during investigation, the Executive Director's
assessment thereof has been guided, rightly so, by the provisions of section
63 regarding undertakings.

Determination based on Underiakings

1.42 Under section 63(1) of the Act, enterprises may offer undettakings to the
Commission “to address any concern that has arisen, or is likely to atise,
during an investigation in respect of {...) a merger situation”. From section
2 of the Act, “undertaking” in turn means “an obligation or commitment given
in writing by an enterprise to, and accepted by, the Commissioners, fo
prevent or tetminate a restrictive business practice”.

k)
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1.43 Pursuant to section 63(3) of the Act, the Commission may determine a case
on the basis of an undertaking. The threshold for the acceptance of
undertakings under section 63(3) is that the Commission must be satisfied
that the undertakings address “all the concerns it has about any prevention,
restriction, distortion or substantial lessening of competition distortion (...)
of competition” which may arise from the matter at hand., The Commission
has accordingly confined its ensuing determination to the legal threshold
enunciated at section 63(3) of the Act.

Vi. Determinafion

1.44 Having regard to the concerns identified during investigation, the
Undertakings offered by Ascencia Lid, and the Executive Director's
assessment thereof as set out in his Report, the Commission finds that the
concerns identified from the conduct complained of on the part of Ascencia
Ltd/Bagatelle Mal viz., its recent introduction of the 5-km Radius Clause in
the surrounding market circumstances and context, are valid and
sufficiently reasoned.

1.45 The Commission therefore determines, as per section 63(3) of the Act, that
the behavioural measures set out in the Undertakings satisfactorily address
all the concerns which it has regarding any prevention, restriction, or
distortion of competition within the identified market.

1.46 Our reasons in this respect are more fully set out below:

(a) the Undertakings effectively address the potential competition
concern of foreclosure of prospective competitors of Bagatelle Mall
insofar as tenants of the mall will be released from the contractual

“restriction imposed on them through removal of the Radius Clause
from existing lease agreements and ensuring its non-inclusion in
prospective lease agreements to be signed with future tenants;

(b) the Undertakings understandably, will cover the totality of lease
agreements (including with anchor tenants) that were recently
amended and already signed with certain tenants, which potentially
were not able to risk letting go of their commercial rental at
Bagatelle Mall to honour any other rental/lease commitment at a
competing shopping mall found or opening within a 5-km radius;

{c)  Ascencia Lid has further committed not to prohibit any tenants of
Bagatelle Mall from either directly or indirectly owning, managing,
or having any interest (financial or otherwise) in any business
outside of Bagatelle Mall. This ensures, in our view, that any other
direct or indirect restriction having the equivalent object or effect of
the radius clause is not implemented vis-a-vis the tenants;
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(d) the Undertakings are further supplemented by a commitment to
inform, in writing, affected tenants of Bagatefle Mall of the
unconditional removal/non-applicabllity of the radius clause, which
will unequivocally make clear to the latter their commercial freedom
in seeking to expand outlets in competing stores; and

() overall, the Undertakings will help to remove the barrier to entry for
new entrant in the market for the supply of commercial space in
- shopping malls and allow the concemed market to open to actual

and prospective competition.

VIl. Decision

NOW THEREFORE,
For the reasons set out in this Decision, the Commission decides as follows:

1) We accept the Undertakings offered by Ascencia Ltd (as herewith annexed),
which shall be published as per section 63(4) of the Act;

2) Upon their acceptance, the said Undertakings shall have effect as a direction
given under the Act; and

3) The Undertakings shall be effective as from the date of the present Decision.

Mr. M. Bocus
(Chairperson)

Mr. A. Mariette
(Vice-Chairperson)

Mrs. V. Bikhoo
(Commissioner)

Mrs. S. Dindoyal
{Commissioner)

Made on 28 July 2022.
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Ascencia
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The Undertakings may be vaded or terminated following material chatige in cicbmsiances, as
provided under seclion 84 of the Acl.

The Underalings comprice the eilirely of Ascencid's commitments 10 of 2giceivenis of

underatandings with the Commission. Ascencia may request the Commisgion at any time durng the
currency of the. Undertakings to consider modifying the Underiakinga where there has been a maleial
change in the facls, .

Tha Undeﬁakmqs are being oindn in fespect of Adcéndin's businesa in Maurties anly and the
Unideniakings shall he govemed and constited in accordance with the laws of Mauritus.

Dated thls 15 Apill 2022
e . -
Wi Frederic Tyack Nivs Belinds Vacher
GChiel Executive Cificer & Execuiive Diréctar Fund Manzger & Eyecinive Directar

{_Duﬂy authorlsed by tiie Board of Ascencla Limited to skt the present Uﬁdamm:}gsj
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- End of decislon -
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