21 April 2023 1759

General Notice No. 535 of 2023

yetition
MTISSION

shaping markets, furthering progress

Decision of the Commission

CC/DS 0054

Non-Confidential

In the Matter of -

INV044-Supply of media space and related services by
Circus Advertising Company Ltd, Maurice Publicité Ltd and
P&P Link Co Ltd through Touch Point Ltd |

" 29 March 2023




1760

The Mauritius Government Gazette

CC/DS 0054

Decision of the Commissioners of the Competition Commission (the ‘Commission’)

of 29 March 2023

relating to proceedings before the Commission in the matter referred to as “Supply of
media space and related services by Circus Advertising Company Ltd, Maurice Publicité Lid
and P&P Link Co Ltd through Touch Point Ltd”.

Having regard to-

the Competition Act 2007,

the Competition Commission Rules of Procedure 2009,

the Guidelines published under Section 38 of the Competition Act 2007,

the Final Report of Investigation of the Executive Director dated the 23 June 2022 under section 51
of the Competition Act 2007 upon completion of his investigation. into ‘potential collusive
agreement(s), of the type mentioned under section 41, among the main parties Circus Advertising
Company Ltd, P&P Link Co. Ltd and Maurice Publicité Ltd and involving Touch Point Ltd,

the submissions of P& P Link Co. Ltd, Maurice Publicité Ltd and Circus Advertising Company Ltd dated
31 August 2022, 15 September 2022 and 31 August 2022 respectively,

we, the undersigned Commissioners have on this day proceeded to make the following
determination in the above matter.

1. Introduction

1. This decision relates to the investigation made by the Executive Director of the Competition

Commission (the “Executive Director”) pursuant to Section 51 of the Competition Act 2007
(the “Act”), into the supply of media space and related services by Circus Advertising
Company Ltd, Maurice Publicité Ltd, and P&P Link Co. Ltd through their joint collaboration
referred to as Touch Point Ltd. :

On.23 June 2022, pursuant to Section 51(2), the Executive Director submitted his Final Report
of the investigation (the “Final report”) to the Commissioners of the Competition
Commission (the “Commissioners”) for determination of the matter under Section 5 of the
Act.

i, Background

3.

The investigation relates to a decision taken in or around 2009 by the main parties, which

“are competitors in supply of media space, to form a commercial undertaking through which

the parties would jointly negotiate the purchase of media space from media owners for
onwards commercialisation on the market. The said collaboration was formally incorporated
in January 2010 under the name of Touch Point Ltd. The latter was averred to have been set
up as a joint purchasing agency, which pools media space purchases of its shareholding
companies to negotiate better prices when purchasing advertising space from media
companies. Since incorporation, Touch Point Ltd has been jointly owned by the main parties
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(as shareholders) and its directorship comprised of directors from the main parties. Its
customers include-the main parties themselves, other advertising agencles and advertisers,

In August 2018, Circus Advertising Company Ltd, P&P Link Co. Ltd and Maurice Publicité Ltd
{the “main parties”) were each informed of the opening of the INV044 and the legal basis of
the investigation namely Section 41 of the Act,

The investigation has assessed the main parties’ involvement and decisions in relation to
Touch Point Ltd’s pricing and commercial policies in the supply of media space/media buying
services together with the main parties’ own frequent exchanges and interactions with one
another, as competitors, through the platform of Touch Point Ltd.

By letter dated the 10 September 2018, Circus Advertising Company Ltd applied for leniency.
In a letter dated the 2 November 2018, it perfected its leniency application and provided
related documentary submissions on 15 January 2019,

The investigation concerned media buying services, which refer to the bundle of services
provided by advertising agencies relative to media planning, negotiation with media, media
booking and buying. Media buying services include the buying of media space for onward
resale to the advertiser based on the latter’s approved media planning.

The main parties

Circus Advertising Company Ltd

8.

Circus Advertising Company Ltd (Business Registration Number C06014876) is a private
limited company incorporated on 27 June 1995. The company describes itself as a “marketing
communication agency that manages both corporate and consumer brands in their entirety”.
Circus Advertising Company Ltd’s areas of expertise are advertising, media planning and
buying, strategic brand positioning, branding, event and activation, editorial design,
packaging, environmental design, digital and social media.

Maurice Publicité Ltd

9.

10.

Maurice Publicité Ltd (Business Registration Number C07000443) is a private company
incorporated on 7 May 1929. It trades as Maurice Publicité Ogilvy & Mather House, following
its affiliation in 1996 to New York City-based advertising, marketing and public relations
agency-Oligvy & Mather. The company also operates in the professional events management
company since 2013, through its wholly owned subsidiary, Matchbox Events Management
Ltd and is a provider of digital marketing services since 2007 through another subsidiary
Tryangle Communication Ltd.

Maurice Publicité Ltd offers the following services: corporate and brand advertising,
corporate branding, retail advertising, financial reporting, digital strategy and

communication, marketing and communication, strategy, packaging design, client/agency
strategic worl sessions, event creation and management, and media strategy and buying.
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P&P Link Co. Ltd

11,

P&P Link Co. Ltd (Business Registration Number C06012045) is a private company limited by
shares and incorporated in November 1993. The company provides advertising and media
buying services.

Touch Point Ltd

12.

13.

14.

15.

16.

Touch Point Ltd (Business Registration Number C10092628) is a private limited company,
incorporated on 18 January 2010.

Touch Point Ltd is jointly owned by Circus Advertising Company Ltd (45%), Maurice Publicité
Ltd (35%) and P&P Link Co. Ltd (20%). It operates as a media buying.company, that is, an
agency specialised in negotiating and buying media space from media owners, which it then
resells to- '

a) Its shareholding companies for onward resale to advertisers,
b) Other communication agencies for onward resale to advertisers, and
¢) Advertisers having a need for media space to disseminate their advertisements.

Since Touch Point Ltd’s incorporation, each of the main parties has had at least one of its
directors sitting on the board of Touch Point Ltd.

The main parties are members of the Association of Communication Agencies (hereafter
referred to as the “ACA”), which regroups advertising and communication agencies.

The impugned conduct

The investigation assessed whether the conduct of the main parties constituted collusive
agreements of the type mentioned under Section 41, among the main parties and involving
Touch Point Ltd.

IV. The Legal Framework

17.

The Executive Director’s investigation is premised on the provisions of Section 41 of the Act,
which read as follows:

41, Horizontal agreements

(1) For the purposes of this section, an agreement, or a provision of such agreement, shall be
collusive if -

(a) it exists between enterprises that supply goods or services of the same description, or
acquire goods or services of the same description;

(b) it has the object or effect of, in any way -

(i) fixing the selling or purchase prices of the goods or services;

(ii) sharing markets or sources of the supply of the goods or services; or
(iii) restricting the supply of the goods or services to, or the dequisition of them from, any
person; and

(c)significantly prevents, restricts or distorts competition.
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(2) Any agreement, or provision of such agreement, which is collusive under this section
shall be prohibited and void.

18. It follows from the above that the hereunder main elements need to be established to find
that the impugned conduct breaches Section 41 of the Act, namely-

a) the existence of an agreement,
b) the object or effect of the agreement are as listed under Section 41(b}, and
¢) the agreement significantly prevents, restricts, or distorts competition.

Existence of Agreement

19. For the purposes of Section 41(1) (a), there must first exist an agreement or provision of an
agreement and secondly, the agreement must exist between enterprises that supply or
acquire goods or services of the same description.

20. Section 2 of the Act defines ‘agreement’ as “any form of agreement, whether or not legally
enforceable, between enterprises which is implemented or intended to be implemented. in
Mauritius or in a part of Mauritius, and includes an oral agreement, a decision by an
association of enterprises, and any concerted practice”.

21. A horizontal agreement is defined in Section 2 of the Act as “an agreement between
enterprises which, for the purpose of that agreement, operate in the same market and are
actual or potential competitors in that market”.

22. The Section 2 definition of agreement also embodies the concept of ‘concerted practice’

which captures any “practice involving contacts or communications between competitors
falling short of an actual agreement but which nonetheless restricts competition between
them”. The principles emanating from settled European Union case law on concerted
practice is that the concept is intended to bring within the cartel prohibition, “a form of
coordination between undertakings which, without having reached the stage where an
agreement, properly so called, has been concluded, knowingly substitutes practical co-
operation between them for the risks of competition™?,

Qualification as ‘enterprise’

23. For an agreement to be captured under Section 41, such an agreement has to firstly, be
between entities qualifying as ‘enterprise’, that is, between “person, firm, partnership
corporation, company, association or other juridical person, engaged in commercial activities
for gain or reward, and includes their branches, subsidiaries, affiliates or other entities
directly or indirectly controlled by them”. Thus, two conditions have to be met to qualify as
‘enterprise’.

Horizontal dareement/agreement concerning goods or services of the same description

24. The Section 41 collusive agreement is a form of horizontal agreement. This term is defined,
at Section 2 of the Act as “an agreement between enterprises which, for the purpose of that

1 Case 48-69, Imperial Chemical industrles Ltd, v Commission of the EC, at para 64.
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25,

agreement, operate in the same market and are actual or potential competitors in that
market”. o
For an agreement to qualify as a horizontal agreement under Section 41 of the Act, the

enterprises party to the agreement must supply or acquire goods or services of the same
description, that is the agreement is between actual or potential competitors.

Object or effect of the agreement

26.

As mentioned above, the second element under Section 41 of the Act is that the object or
effect of the agreement has to satisfy one of the three conditions under Section 41(b) which

are:
(i) Fixing the selling or purchase prices of the goods or services;

(ii) Sharing markets or sources of the supply of the goods or services; or
(iii) Restricting the supply of the goods or services to, or the acquisition of them from, any

person.

Directions to parties

27.

Sections 58(1) and 58(2) of the Act state that:

(1) Where a restrictive agreement falls within the scope of sections 41,42 and 43, the
Commission may give the enterprise such directions as the Commission considers appropriate
to ensure that the enterprise ceases to be a party to the restrictive agreement.”

(2) A direction under subsection (1) may, in particular, require the enterprises to terminate or
modify the agreement within such period as may be specified by the Commission.

Financial penalty

28,

Sections 59(1) and 59(2) of the Act state:

(1) “The Commission may, in relation to a restrictive agreement falling within the scope of
sections 41,42 and 43, in addition to, or instead of, giving a direction, make an order imposing
a financial penalty on an enterprise”,

(2) The Commission shall not impose a financial penalty unless it is satisfied that the breach of
prohibition was committed intentionally or negligently”.

V. The Executive Director’s Findings and Proposed Recommendations A

The Findings of the Investigation

29.

30.

The Executive Director has carried out the investigation, pursuant to Sections 30(b) and 51
of the Act, in respect of the impugned conduct to investigate whether the parties are in

breach of the Section 41 of the Act.

The Executive Director found that the main parties each respectively qualify as enterprises
within the meaning of the Act, and supply services of the same description viz,. media buying
services and are competitors to one another in the supply of media buying services within
the meaning of Section 41(1)(a) of the Act. .
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31. Upon the completion of his investigation, the Executive Director’s findings were that Circus
Advertising Company Ltd, Maurice Publicité Ltd, and P&P Link Co. Ltd have, through Touch
Point Ltd, participated in collusive conducts of the kind prohibited under Section 41 of the
Act.

32. The Executive Director gathered evidence to the effect that the main parties acquiesced
through-a joint resolution in the Touch Point Ltd board meeting of 09 November 2015 that
“Touch Point has taken steps to ensure that (...} as per current practice, Touch Point will not
continue to offer its services to ACA clients (or at a minimum, will) not have a proactive
approach towards ACA members’ clients’. The Executive Director found that this joint
resolution of the main parties, shareholders of Touch Point Ltd constituted an agreement
having the object of restricting supply of media space/media buying services to clients of
other communication agencies that are members of the ACA, of which the main parties are
also members.

33. The Executive Director also considered evidence from the minutes of meeting of the Touch
Point Ltd board meetings showing that there have been frequent communications amongst
the main parties, as members of Touch Point Ltd Board members. The frequent
communications pertained to pricing and strategic commercial decisions of Touch Point Ltd.
In particular, information that was shared between the main parties related to:

(a) pricing policies and rates to be adopted by.Touch Point Ltd when selling media buying
services/media space on the market;

(b) the level of net media discounts passed on to and thus, actual media (input) purchase
prices paid by each shareholder agency when buying media space/booking media
space from Touch Point Ltd (purchase prices);

(c) forecasted figures for individual shareholder agency’s media billings to enable Touch
Point Ltd to estimate gross amount of media turnover generated across different
media suppliers when negotiating media commission levels which Touch Point Ltd
will obtain during its media dealings;

(d) actual volume/value of media bookings, costs of sales, as well as turnover which
Touch Point Ltd generates from each shareholder agency, by type of media
owner/supplier;

v

(e) details of client-advertisers being brought in/referred by each shareholder-agency or
on behalf of which media bookings are made.

34. The Executive Director considered that the frequent contacts, communications and strategic
commercial exchanges among the main parties on Touch Point Ltd’s media space pricing,
purchase value and purchase prices, without adequate ring-fencing measures, may
constitute concerted practices which could artificially increase market transparency and are
capable of facilitating coordination of their own commercial conduct on the market.

35. Considering the market context in which the main parties operated, their prior collective
resolution restricting Touch Point Ltd from actively competing for clients of peer ACA-
member agencies and insofar as the main parties have continued to operate on the market
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as suppliers of media space/media buying services alongside Touch Point Ltd, the Executive
Director found that the practices in place were highly likely to adversely impact the
competitive process that ought to exist between them by reducing the parties’ incentives to
actively compete with one another (as partners to a joint commercial undertaking) and with
Touch Point Ltd when selling media space/media buying services on the market.

36. The Executive Director viewed that the afore-referred conducts on the part of Circus
Advertising Company Ltd, Maurice Publicité Ltd, and P&P Link Co. Ltd fell within the scope of
Section 41 of the Act and that the evidentiary standard for making a finding of breach against
each of them under Section 41 of the Act, was met.

37. In light of the fact that Circus Advertising Company Ltd, Maurice Publicité Ltd and P&P Link
Co. Ltd have not disputed the Executive Director’s recommendations, the Executive Director
recommended the Commission to impose the following directions on the main parties, in
accordance with Section 58 of the Act to:

I bringtheir infringement to an end forthwith and refrain henceforth from any agreement
or concerted practice which might have the same or similar object or effect as the
impugned joint decision taken by the main parties at their Board meeting of 09
November 2015 directing Touch Point Ltd ‘not [to] continue to offer its services to ACA
clients [or at a minimum] not [to] have a proactive approach towards ACA members’
clients’,

il. be directed to clearly and unequivocally inform, in writing, the management and
sales/marketing team of Touch Point Ltd that the afore-referred Board decision is null
and void and that Touch Point Ltd is free to solicit business from and offer its services to
any advertiser on the market, including client-advertisers of ACA members.

iii. be directed to put in place relevant and appropriate ring-fencing measures to ensure
that any scheme for the exchange of general information among the main parties, as
shareholders and directors of Touch Point Ltd, be conducted as to exclude access each
other’s pricing and/or price-setting information and any other information from which
the commercial behaviour of the shareholding enterprises in the acquisition and supply
of media space/media buying services could be identified; and

iv. be directed, for a period of three (3) years, from the date the Commission notifies the
main parties of any decision determining the existence of breach under section 41, to
disclose all such information which the Competition Commission may periodically
require from them in relation to compliance with any direction imposed by the
Commission and/or their individual and collective supply (through Touch Point Ltd) of
media space/media buying services in Mauritius. ' .

38. With respect to the financial penalty that is provided for breaches under Section 41 of the
Act, the Executive Director did not recommend the imposition of financial penalties in this
particular case for the following reasons:

a) The main parties’ joint decision of 09 November 2015 directing Touch Point Ltd not

to offer its services or at a minimum, not to proactively solicit business from ACA
member-clients, was unlikely to have caused substantial harm to consumers insofar
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39.

as It does not appear to have been given effect to and/or monitored by the main
parties from available records of subsequent Board meetings.

b) In respect of the finding made against the parties’ involvement in concerted practices
through anticompetitive information exchange, the Executive Director has not found
evidence of adverse impact on the competitive process that ought to exist between
them by reducing the parties’ incentives to actively compete with one another (as
partners to a joint commercial undertaking) and/or with Touch Point Ltd when selling
media buying services/media space on the market, to the detriment of consumers.

c) The Executive Director further viewed that some of the initial ‘Key objectives’ of or
‘Opportunities identified’ by the parties from Touch Point Ltd’s creation, although
appearing detrimental to consumers at face value, were not actually actioned by the
parties when deciding upon Touch Point Ltd’s commercial conduct on the market
over the years.

d) In addition, the Executive Director further considered that the formation of Touch
Point Ltd has interjected another media-buying agency on the market; thus, providing
an additional source of supply of specialised media buying agency/ies operating as
specialised media agency on the market.

Consequently, the Executive Director believed that the imposition of appropriate directions
on the main patties, instead of financial penalties, would adequately serve to ensure firstly
that they respectively cease the infringing conduct and that the necessary monitoring
mechanism, through the imposition of reporting obligations, be put in place to ensure
compliance with any direction so issued and to deter similar, future anticompetitive conduct

on their part.

V. The stand of the parties

40.

41,

42.

43.

In its submission to the Commission dated the 31 August 2022, P&P Link Co. Ltd submitted
that it had no qualms in adhering to the directions recommended by the Executive Director
and did not wish to be heard before the Commission nor offer written and/or oral

submissions in relation to the directions.

Maurice Publicité Ltd, in its submission dated the 15 September 2022 said that it was indeed
not disputing the recommendations of the Executive Director and is willing to work with the
office of the Executive Director towards the implementations thereof. Provided the
Commissioners are not minded imposing any pecuniary penalty on Maurice Publicité Ltd, it
will not be necessary to be heard hefore the Commission.

Circus Advertising Company Ltd submitted in its letter dated the 31 August 2022 that it did
not-wish to be heard before the Commission.

By virtue of Rule 22 of the Rules of Procedure, a notice dated the 26 January 2023 was served
on the parties informing them of the directions that the Commissioners intend to impose on
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V1. Commission’s Determination

44. The Commission has given due consideration to the Final Report of the Executive Director in
the INV 044 matter, the evidence contained in the Report in support of his findings of Section
41-breach against Circus Advertising Company Ltd, Maurice Publicité Ltd and P&P Link Co.
Ltd and the proposed recommendations for imposition of directions against them.

45. Having considered the whole of the evidence gathered in the INV044 matter as set out In the
Final Report of investigation of the Executive Director, the fact that the findings of the
Executive Director are not disputed by any of the parties under investigation, and also, and
more specially the fact that by their concerted action, Maurice Publicité Ltd, Circus
Advertising Company Ltd and P&P Link Co. Ltd have availed themselves of the control they
enjoy over Touch Point Ltd to use the latter as a vehicle with the object of restricting supply
of media space/medla buying services as highlighted at paragraphs 8.3 (a) & (b) of the
Executive Director’s Report, the Commission has reached the conclusion that the Executive
Director has rightly found that the above parties have acted in breach of Section 41 of the
Act.

46. The Commission has also taken into account the cooperative attitude of the parties and
agrees with the Executive Director’s recommendation that on the facts and circumstances of
the present case, no financial penalty be imposed on any of the main parties in the said
matter.

VIl. Commission’s Decision

Now Therefore_,

47. For the reasons set out in this Decision, We, the Commission, hold as follows:

48. Having determined that each of Circus Advertising Company Ltd, Maurice Publicité Ltd and
P&P Link Co. Ltd has breached the provisions of Section 41 of the Act and pursuant to Section
58 of the Act, we direct each of Circus Advertlsmg Company Ltd, Maurice Publicité Ltd and
P&P Link Co. Ltd:

i, To forthwith end the aforesaid infringement and refrain from engaging into any
agreement or concerted practice with any third party, including but not limited to the
maln partiesin this matter, which may have the same or similar object or effect as
the impugned joint decision taken by the main parties at their Board meeting of 09
November 2015 directing Touch Point Ltd ‘not [to] continue to offer its services to
ACA clients [or at a minimum] not [to] have a proactlve approach towards ACA
members’ clients’ (the “Board decision”);

ii. To forthwith end the aforesaid infringement and refrain from engaging into any
agreement or concerted practice with any third party, including but not limited to the
main parties in this matter, which may have the same or similar object or effect as
the impugned joint decision taken by the main parties at their Board meeting of 09
November 2015 directing Touch Point Ltd ‘not [to] continue to offer its services to
Assoclation of Communication Agencies (hereafter referred to as “ACA”) clients [or

w
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.

vi.

at a minimum] not [to] have a proactive approach towards ACA members’ clients’
{the “Board decision”);

To ensure that the said Board decision be rescinded and cease in effect and that
Touch Point Ltd be at liberty to solicit business from and offer its services to any
advertiser on the market, including client advisers of ACA members.

To put in place relevant and appropriate ring-fencing measures to ensure that any
scheme for the exchange of general information among the main parties, as
shareholders and directors of Touch Point Ltd, be conducted as to exclude access to
each other’s pricing and/or price-setting information and any other information from
which the commercial behaviour of the shareholding enterprises in the acquisition
and supply of media space/media buying services could be identified; and

For a period of three (3) years, from the date of the Decision of the Commission in
this matter, to disclose all such information which the Competition Commission may
periodically require from the parties in relation to compliance with the direction
imposed by the Commission and/or their individual and collective supply (through
Touch Point Ltd) of media space/media buying services in Mauritius.

To implement the measures set out at the foregoing paragraphs (i) & (ii) forthwith
and the measures set out at paragraphs (iii) to (v) within 2 months from the date of
the Decision of the Commission in this matter,

49. We decide accordingly.

Mr. M. Bocus
{Chairperson)

Mr. A, Marlette
{Vice-Chairperson)

Mrs, V. Bikhoo
(Commissioner)

Mrs. S. Dindoyal
(Commissioner)

Made on 29 March 2023.
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